This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


IIM  Hi  !■  mm  ■   iiiJ 


LIBRARY 


Digitized  by  LjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


PENNSYLVANIA 

STATE    REPORTS. 

VOL.   172. 

CONTAININO 

CASES  ADJUDGED 

IN   THK 

Supreme  Court  of  Iflennaabonia, 


BY 

WILSON  C.  KRESS, 

STATE  REPORTER. 


CONTAINING 
CASES   DECIDED   AT  OCTOBER  TERM,   1895. 


NEW  YORK  AND  ALBANY : 

BANKS    &   BROTHERS,   LAW   PUBLISHERS. 

1896. 


Digitized  by  VjOOQIC 


Copyright,  1890, 

By  FRANK  REEDER,  Secicktary  op  tuk  Commonwealth, 

for  the  State  of  Pennsylvania. 


Digitized  by  VjOOQIC 


JUSTICES 


OF  THE 


SUPREME  COURT  OF  PENNSYLVANIA 


DURING  THE  PERIOD  OF  THESE  REPORTS. 


Chief  Justice, 
Justice, 
Justice, 
Justice, 
Justice, 
Justice, 
Justice, 


James  P.  Sterrett. 
Henry  Green. 
Henry  W.  Williams. 
J.  Brewster  McCollum. 
James  T.  Mitchell. 
John  Dean. 
D.  Newlin  Fell. 


ATTORNEY  GENERAL. 
Mr.  H.  C.  McCormick. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


JUDGES  OF  THE  COURTS  BELOW 

DURING  THE  PERIOD   OF  THESE   REPORTS. 

DI9T. 

1st — Philadelphia  County. 

Courts  of  Common  Pleas. 
No.  1:  Joseph  Axlison,  P.  J.;  Craig  Biddle  and  F.  AututE 
BntoY,  JJ. 

No.  2:  J.  I.  Clakk  Hare,  P.  J.;  Samuel  W.  Pennyp acker  and 

MaTKR  SULZ9EROER,  JJ. 

No.  3:  Thomas  K.  Finletter,   P.  J.;  James  Gay  Gordon  and 
Hexry  Rked,  JJ. 

No.  4:  M.  Russell  Thayer,  P.  J.;  Michael  Arnold  and  Robert 

N.  WiLLSON,  JJ. 

Orphans'  Court, 
William  B.  Hanna,  P.  J.;  William  N.  Ashmak,  Clement  R 
Penrose  and  Joseph  C.  Ferguson,  JJ. 

2d — Lancaster  County. 

John  B.  Livingston,  P.  J. ;  H.  Clay  Brubaker,  J. 
3d — ^Northampton  County. 

W.  W.  Schuyler,  P.  J. ;  Henry  W.  Scott,  J. 
4th — Tioga  County. 

John  L  Mitchell,  P.  J. 
5th — Allegheny  County, 

Courts  qf  Common  Pleas. 

No.  1:  Edwin  H.  Stowe,  P.  J.;  Frederick  H.  Collier  and  Jacob 
F.  Slaole,  JJ. 

No.  2:  Thomas  Ewing,  P.  J.;  John  W.  F.  White  and  Christo- 
pher Magek,  J  J. 

No.  3:  John  M.  Kennedy,  P.  J.;  Williaai  D.  Porter  and  Samuel 
A.  McClung,  JJ. 

Orphan^  Court. 

William  G.  Hawkins,  Jr.,  P.  J.;  James  W.  Over,  J. 
Cth— Erie  County. 

Frank  Gunnison,  P.  J. 
7th— Bucks  County. 

Harman  Yerkes,  p.  J. 
8th— Xorthiunberiand  County. 

Clinton  R.  Savidge,  P.  J. 
9th — Cumberland  County. 

Edward  W.  Biddle,  P.  J. 
10th — Westmoreland  County. 

Lucien  W.  Doty,  P.  J. ;  Alex.  D.  McConnell,  J. 
1  Ith — Luzerne  County. 

Court  of  Common  Pleas. 

Stanley  Woodward,  P.  J.;  John  Lynch  and  L.  H.  Bennett,  J  J. 

Orphajhsi'  Court. 
Alfred  Darte,  P.  J. 


Digitized  by  VjOOQIC 


vi  JUDGES  OF  THE  COURTS  BELOW. 

12th — Dauphin  County. 

John  W.  Simonton,  P.  J.;  John  B.  McPhkrson,  J. 
13th — Greene  County. 

Allen  P.  Dickbt,  P.  J. 
14th— Fayette  County. 

Nathaniel  Ewing,  P.  J. ;  S.  L.  Mkstuezat,  J. 
15th — Chester  County. 

William  B.  Waddell,  P.  J.;  Joseph  Hemphill,  J. 
16th — Bedford  County  and  Somerset  County. 

J.  II.  Lonoeneckbk,  p.  J. 
17th— Union  County  and  Snyder  County. 

Habold  M.  McClube,  P.  J. 
18th— Clarion  County. 

E.  Heath  Clark,  P.  J. 
19th— York  County. 

James  W.  Latimeu,  P.  J. ;  John  W.  Bittenoer,  J. 
20th— Huntingdon  County  and  Mifflin  County. 

W.  McKnioht  Williamson,  P.  J. 
2l8t— SchuylkUl  County. 

Court  of  Common  Pleas, 

Cyrus  L.  Pershing,  P.  J. ;  Oliver  P.  Bechtel  and  Mason  Weid- 
MAN,  J  J. 

Orphans^  Court, 
T.  H.  B.  Lyon,  P.  J. 

22d  —  Wayne  County  and  Pike  County. 

George  S.  Purdy,  P.  J. 
23d  —  Berks  County. 

Court  of  Common  Pleas, 

James  N.  Ermentrout,  P.  J. ;  Gustav.  A.  Endlich,  J. 

Oi'phans'  Court, 

H.  Willis  Bland,  P.  J. 
24th— Blair  County. 

Martin  Bell,  P.  J. 
25th— Clinton  County,  Cameron  County  and  Elk  County. 

Charles  A.  Mayer,  P.  J. 
26th— Columbia  County  and  Montour  County. 

E.  R.  IKELER,  p.  J. 

27th — Washington  County. 

John  Add.  McIlvaine,  P.  J. ;  James  F.  Taylor,  J. 
28th — Venango  County. 

George  S.  Criswell,  P.  J. 
29th — Lycoming  County. 

John  J.  Metzger,  P.  J. 
30th— Crawford  County. 

John  J.  Henderson,  P.  J. 
31st— Lehigh  County. 

Edwin  Aldrioht,  P.  J. 


Digitized  by  VjOOQIC 


JUDGES  OF  THE  COURTS  BELOW.  vii 

32d  —  Delaware  County. 

Thomas  J.  Clayton,  P.  J. 
S9d  ^  Aimstrong  County. 

Calvin  Kaybuiin,  F.  J. 
34th — Susquehanna  County. 

Daniel  W.  Skarle,  P.  J. 
35th — Mercer  County. 

Samuel  H.  Millek,  P.  J. 
3Cth— Beaver  County. 

MiLLABD  F.  MKCKLEM,  P.  J. 

87th — Warren  County  and  Forest  County. 

Chablks  H.  Noyes,  p.  J. 
8Sth — Montgomery  County. 

Aaron  S.  Swaktz,  P.  J.;  Hknuy  K.  Weand,  J. 
30th — Franklin  County. 

John  Stewaht,  P.  J. 
4<)th — Indiana  County. 

Hakry  White,  P.  J. 
41st — Juniata  County  and  Peri7  County. 

Jeremiah  Lyons,  P.  J. 
42d  — Bradford  Coimty. 

Benjamin  M.  Peck,  P.  J. 
4:5d — Carbon  County  and  Monroe  County. 

Allen  Craig,  P.  J. 
44th — ^Wyoming  County  and  Sullivan  County. 

Edward  M.  Dunham,  P.  J. 
45th — Lackawanna  County. 

KoREirr  WoDiiow  Archhald,  P.  J.;   Preiierick  W.  Gunster  and 
Henry  M.  Edwakds,  JJ. 

46th— Clearfield  County. 

Cyrus  Gordon,  P.  J. 
47th — Cambria  County. 

A.  V.  Barker,  P.  J. 
4Sth— McEean  County;  Potter  County  attached. 

Arthur  G.  Olmsted,  P.  J.;  Thomas  A.  Morrison,  J. 
49th— Centre  County. 

John  G.  Love,  P.  J. 
50th— Butler  County. 

John  M.  Greer,  P.  J. 
51st  —Adams  County  and  Fulton  County. 

Samuel  McC.  Swope,  P.  J. 
52d  —  Lebanon  County. 

Allen  W.  Ehroood,  P.  J. 
5:M  —  Lawrence  County. 

William  D.  Wallace,  P.  J. 
54tli— Jefferson  County. 

John  W.  Reed,  P.  J. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


TABLE 


CASES  REPORTED  IN  THIS  VOLUME. 


Page 

Accident  Assn.,  Campbell  v.  . 

Insurance, 

561 

Accident  Assn.,  Fulton  v. 

Practice,  C.  P.,  Service, 

117 

Adams,  Reed  v.      .         .         . 

Ejectment,  Title,  . 

127 

Allegheny  City  v.  Pipeage  Co., 

Municipal  Law,     . 

632 

Allegheny  Ry.  Co.,  Scott  v.    . 

Common  Carriers, 

646 

Altoona  Coke  Co.  v.  Burke,  . 

Deed,  Agent, 

53 

Amwell  Township,  Yoders  v. 

Negligence,    . 

447 

Anderson,  Security  Assn.  v.  . 

Exception,  Appeal, 

305 

Appeal,  Enierick's  . 

Lien,  Decedents'  Debts, 

191 

McKevrihan's  . 

Recording  of  Deeds,     . 

234 

Martin's  .... 

Lien,  Decedents'  Debts, . 

196 

Ralston 's 

Decedent's  Est,  Will,    . 

104 

School  District's 

Appeal,. 

81 

Wagner's 

Judgment,  Partnerehip, . 

70 

Ward's    .... 

Principal  and  Agent,     . 

185 

Armstrong  Co.  v.  McKee, 

County  Auditoi-s,  . 

64 

Anifeld  v.  Assumnce  Co., 

Fire  Insumnce, 

605 

Arnold,  Wilson  v.  . 

Execution,     . 

264 

Association,  Gas  Coal  Co.  v.  . 

Equity, 

125 

Assurance  Co.,  Arnfeld  v. 

Fire  Insurance, 

605 

Baker  v.  Irish, 

Negligence,   . 

528 

Bank,  Miller  v.       .         .         . 

Banks  and  Banking, 

197 

V.  Perrin, 

Mortgage, 

15 

V.  Tumbler  Co., 

Corporations,  Stock, 

614 

Barnes,  Lulay  v.     . 

Deed,     .... 

331 

Bartlett,  Maloney  &  Co.  v.     . 

Res  adjudicata. 

284 

(ix) 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


rage 

Baum,  Klinefelter  v. 

Mechanic's  Lien,   . 

.    052 

Berwind  v.  Williams, 

Contract,  Real  Estate, 

1 

Bigger,  Dairagh  &  Co.  v. 

Judgment,  Evidence, 

89 

liillington  v.  Sweeting,  . 

Judgment, 

161 

Boggs,  Fire  Ins.  Co.  v.  . 

Insurance, 

91 

Borough,  Braddock,  Bowei-s  v. 

Road  Law,     . 

.^9rt 

Butler,  Frazier  v.    . 

Negligence,   . 

407 

Washington,  Seaman  v.* . 

Statutes,  Repeal,  . 

467 

Bowei-s  V.  Bmddock  Borough, . 

Road  Law,     . 

596 

Braddock  Borough,  Bowers  v. 

Road  Law,     . 

596 

Braden,  Plank  Road  Co.  v.     • 

Eminent  Domain, . 

460 

Brinton  v.  Hogue, . 

Equity  Rules, 

366 

Brymer  v.  Butler  Water  Co.,  . 

Water  Companies, 

.     489 

liurke,  Altoona  Coke  Co.  v.  . 

Deed,  Agent, 

.      58 

Butler  Borough,  Fmzier  v.     . 

Negligence,   . 

.     407 

Butler  Water  Co.,  Brymer  v. 

Water  Companies, 

.    489 

Campbell  v.  Accident  Assn.,  . 

Insui*ance, 

.    561 

Campbell  v.  City  of  York,      . 

Negligence,  Sidewalk, 

.     205 

Clarion  Co.,  Turnpike  Co.  v. 

Bridges, 

243 

Cleveland  R.  R.,  Semple  v.    . 

Eminent  Domain,  . 

.     369 

Coal  Co.,  Pringle  v. 

Mines  and  Mining, 

438 

Coal  Co.,  Robertson  v.    . 

Mines  and  Mining, 

.     566 

Columbus   Land   Co.  v.   Mc- 

Nally 

Affidavit  of  Defense, 

158 

Com.  V.  Hendei-son, 

Collat'l  Inheritance  Tax 

.     135 

V.  Hickey, 

Principal  and  Surety, 

.       39 

V.  Russell, 

Water  Companies, 

506 

V.  Warwick,     . 

Statutes,  Elections, 

.     140 

County,      Westmoreland,     v. 

Fisher,         .... 

County  Auditors,  . 

317 

Darmgh  &  Co.  v.  Bigger, 

Judgment,  Evidence, 

89 

Dickson,  Musgrave  v.      . 

Principal  and  Surety,    . 

629 

Donnelly  v.  Rafiferty, 

Deeds,  . 

587 

Double  V.  Heat  &  Light  Co., 

Oil  and  Gas  Lease, 

.     388 

Doughty,  Hindman  v.    . 

Arbiti-ation,   . 

573 

Douglass  V.  Water  Co.,  . 

Negligence,   . 

435 

Dunn,  Rogers  v.     . 

Checks, 

151 

Eifert  v.  Lytle, 

Trespass,  Evidence, 

356 

Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


Electric  Co.  v.  Weber,    . 
Emerick's  Estate  and  Appeal, 
Estate,  Emerick's  . 

Heckman's 

Ralston^s 

Farabee  v.  McKerrihan, 
Fed.  St.  Ry.  Co.,  McMillan  v. 
Feredaj'  v.  Mankedick,  . 
Fire  Insurance  Co.  v.  Boggs, 
Fisher,  Westmoreland  Co.  v. 
Frazier  v.  Butler  Borough,  . 
Fulton  V.  Accident  Asso., 

Galey  v.  Mellon,     . 

Gas  &  Pipeage  Co.,  Allegheny 

Cityv 

Gas  Coal  Co.  v.  Association, 
Gas  Co.,  Patterson  v.      . 
Gas  Co.  V.  Transit  Co.,  . 
Giffin  V.  Pipe  Lines, 
Glass  V.  Rauwolf,  . 
Glass  Works,  Miller  v.  . 
Goodwin,  Gump  v. 
Goslee,  Smeltzer  v. 
Gray  v.  Penna.  R.  R.,    . 
Green  &  Co.  v.  Thompson,     . 
Gump  V.  Goodwin, 

Hamilton  v.  Hastings,    . 
Hastings,  Hamilton  v.    . 
Heat  &  Light  Co.,  Double  v. 
Heckman's  Estate, 
Hendei-son,  Com.  v. 
Hickey,  Commonwealth  v. 
Hileman  v.  Hileman, 
Hilliard  v.  Tustin, 
Hindman  v.  Doughty,    . 
Hogue,  Brinton  v. 
Hoke,  Kurtz  v.       .        .         . 
Hoofstitler  v.  Hostetter, 
Hostetter,  Hoofstitler  v. 


Page 
Limited  Partnership,  .  635 
Lieu,  Dec.  Debts,  .  191, 196 
Lien,  Dec.  Debts,  .  191,  196 
Principal  and  Agent,  .  185 
Decedent's  Est.,  Will,   .     104 


Recording  of  Deeds, 

234 

Negligence,   . 

523 

Deeds,   .... 

535 

Insurance, 

91 

County  Auditors,  . 

317 

Negligence,    . 

407 

Practice,  C.  P.,  Service, 

117 

Contract, 

443 

Municipal  Law, 

632 

Equity,. 

125 

Streets,  Deed, 

554 

Tenants  in  Common, 

421 

Actions, 

580 

Replevin, 

655 

Judgment,   Partnership, 

70 

Judgment,     . 

276 

Spendthrift  Trust, 

298 

Negligence,    . 

383 

Mechanics'  Liens, . 

609 

Judgment,     . 

276 

Contract, 

308 

Contract, 

308 

Oil  and  Gas  Lease, 

388 

Principal  and  Agent, 

185 

CoUat'l  Inheritance  Tax, 

135 

Principal  and  Surety,     . 

39 

Practice,  C.  P., 

323 

Mortgage, 

3.54 

Arbitration,   . 

573 

Equity  Rules, 

366 

Ways,  Prescription, 

165 

Equity, 

575 

Equity, 

575 

Digitized  by  VjOOQIC 


xu 


TABLE  OF  CASES  REPORTED. 


Page 

Ins.  Co.  (Fire)  v.  Oberholtzer, 

Insurance,  Agent, 

223 

Ins.  Co.  (Life),  Weber  v.       . 

Insurance, 

111 

Irish,  Baker  v.        •         .         . 

Negligence,    . 

528 

Ivory,  Jessop  v.      .         .         . 

Contract,  Evidence, 

44 

Jack,  Ward  v.         .         .         . 

Statute  of  Limitations,  . 

416 

Jackson,  New  Castle  City  v. 

Taxation, 

86 

Jessop  V.  Ivory, 

Contract,  Evidence, 

44 

Johnston  v.  Price, 

Equity, 

427 

Kauss  v.  Rohner,    . 

Claim  for  Services, 

481 

Kelly  V.  Marshall,  . 

Contract, 

396 

Klinefelter  v.  Baiun, 

Mechanic's  Lien,    . 

652 

Krepps  V.  Miller,    . 

Sheriflf's  Interpleader,     . 

393 

Kurtz  V.  Hoke, 

Ways,  Prescription, 

165 

Lane  v.  Penn  Glass  Sand  Co., 

Affidavit  of  Defense,     . 

252 

Logan,  Mitchell  v. 

Malicious  Prosecution,  . 

349 

Lulay  V.  Barnes,     . 

Deed,     .... 

331 

Lytle,  Eifert  v.       •        .         . 

Trespass,  Evidence, 

356 

McBride  &  Co.  v.  RinarJ, 

Insurance, 

542 

McGiU,  Steele  V.    . 

Practice,  C.  P.,      . 

100 

McKee,  Armstrong  County  v. 

County  Auditoi*«,  . 

64 

McKerrihan,  Farabee  v. 

Recording  of  Deeds, 

234 

McKerrihan,  Steel  v. 

Wages, 

280 

McMillan  v.  Railway  Co., 

Negligence,   • 

523 

McNally,  Columbus  L.  Co.  v. 

Affidavit  of  Defense,     . 

158 

Mackrell  v.  Walker, 

Will,  Trusts,          .     ^    . 

154 

Maloney  &  Co.  v.  Bartlett,     . 

Res  Adjudicata,     . 

284 

Mankedick,  Fereday  v.  . 

Deed,     • 

535 

Marks,  Steiner  v.    . 

Oil  and  Gas  Lease, 

400 

Marshall,  Kelly  v.  . 

Contract, 

396 

Martin's  Appeal,    . 

Lien,  Decedents'  Debts, . 

196 

Marvin,  Wilson  v. . 

Land  Law,     . 

30 

Mellon,  Galey  v.     . 

Contract, 

443 

Messmore  v.  Morrison,   . 

Promissory  Note,  . 

300 

Miller  v.  Bank, 

Banks  and  Banking, 

197 

V.  Glass  Works,      . 

Judgment,  Partnei*ship, . 

70 

Krepps  V.         .        .        . 

Sheriff's  Interpleader,    . 

393 

Mitchell  v.  Logan, 

Malicious  Prosecution,  . 

349 

Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


xni 


Page 

Morrison,  Messmore  v.   • 

Promissory  Note,  . 

.      300 

Musgi-ave  v.  Dickson,     . 

Principal  and  Surety, 

.     629 

New  Castle  City  v.  Jackson,  . 

Taxation, 

.      86 

Oberholtzer,  Fire  Ins.  Co.  v.  . 

Insurance,  Agent,  . 

.     223 

Page  V.  Simpson,    . 

Ejectment,     . 

.     288 

Patterson  v.  Gas  Co.,     . 

Streets,  Deed, 

.     554 

Penna.  R.  R.,  Gray  v.    . 

Negligence,   . 

.     383 

Pemn,  Bank  v.       .         .         . 

Mortgage, 

.       15 

Pipe  Lines,  GifBn  v. 

Actions, 

.     580 

Price,  Johnston  v.  . 

Equity, 

.     427 

Pringle  v.  Coal  Co., 

Mines  and  Mining, 

.     438 

Rafifei-ty,  Donnelly  v. 

Deeds,  . 

.     587 

R.  R.,  Cleveland  &  Pittsburg, 

Scrapie  V 

Eminent  Domain, . 

.     369 

R.  R.,  Penna.,  Gray  v.    . 

Negligence,   . 

.     383 

Railway,  Allegheny  V.,  Scott  v. 

Common  Carriers, 

.     646 

Railway  Co.,  McMillan  v. 

Negligence,   . 

.     523 

Ralston's  Appeal  and  Est.,     . 

Decedent's  Est,  Will, 

.     104 

Rauwolf,  Glass  v.  . 

Replevin, 

.     655 

Reed  v.  Adams, 

Ejectment,  Title,  . 

.     127 

Rinard,  McBride  &  Co.  v. 

Insurance,     . 

.     542 

Road  Co.  V.  Braden, 

Eminent  Domain, . 

.     460 

Robertson  v.  Coal  Co.,   . 

Mines  and  Mining, 

.     566 

Rogers  v.  Dunn,     . 

Checks, 

.     151 

Rohner,  Kauss  v. . 

Claim  for  Services, 

.     481 

Russell,  Com.  v.     .        .        . 

Water  Companies, 

.     506 

Sand  Co.,  Lane  v.  . 

Affidavit  of  Defense, 

.     252 

School  District  Appeal,  . 

Appeal, 

.      81 

Scott  V.  Allegheny  Valley  Ry., 

Common  Carriers, 

.     646 

Seaman  v.  Washington  Bor., . 

Statutes,  Repeal,   . 

.     467 

Security  Assn.  v.  Andei-son,  . 

Exception,  Appeal, 

.     305 

Semple  v.  Cleveland  R.  R.,    . 

Eminent  Domain, . 

.     369 

Shuklansky,  Silberman  &  Co. v. 

Judgment,     • 

.       77 

Silberman  &  Co.  v.  Shuklansky, 

Judgment,    . 

.       77 

Simpson,  Page  v.    . 

Ejectment,     . 

.     288 

Smeltzer  v.  Goslee, 

Spendthrift  Trust, 

.     293 

Digitized  by  VjOOQIC 


XIV 


TABLE  OF  CASES  REPORTED. 


Pw 

Smith  V.  Wilkinsburg  Boro., 

Municipal  Law, 

.     121 

Steel  V.  McKerrihan, 

Wages,  . 

.    280 

Steele  V.  McGill,    . 

Pi-actice,  C.  P.,      . 

.     100 

Steiner  v.  Marks,   . 

Oil  and  Gas  Lease, 

.    400 

Sweeting,  Billington  v.  . 

Judgment,     . 

.    161 

Thompson,  Green  &  Co.  v.     . 

Mechanic's  Lien,    . 

.    609 

Township,  Amwell,  Yodei-s  v. 

Negligence,    . 

.    447 

Transit  Co.,  Gas  Co.  v.  . 

Tenants  in  Common, 

.    421 

Tumbler  Co.,  Bank  v.    . 

Corporations,  Stock, 

.    614 

Turnpike  Co.  v.  Clarion  Co., 

Bridges, 

.     243 

Tustin,  Hilliard  v. 

Mortgage, 

.     354 

Wagner's  Appeal,  . 

Judgment,   Partnei-ship 

,      70 

Walker,  Mackrell  v. 

Will,  Trusts, 

.    154 

Ward's  Appeal, 

Principal  and  Agent, 

.     185 

Ward  V.  Jack, 

Statute   of  Limitations 

,    416 

Warwick,  Com.  v.  . 

Statutes,  Elections, 

.     140 

Washington  Boro.,  Seaman  v. 

Statutes,  Repeal,    . 

.     467 

Water  Co.,  Douglass  v. 

Negligence,    . 

.     435 

Weber  v.  Life  Ins.  Co.,  . 

Insumnce, 

.    Ill 

Weber,  Electric  Co.  v.   . 

Limited  Partnei*ship, 

.    635 

Wenner,  Williamsport  v. 

Taxation, 

.     173 

Westmoreland   Co.  v.  Fisher, 

County  Auditoi-s, 

.     317 

Wilkinsburg  Boro.,  Smith  v. 

Municipal  Law, 

.     121 

Williams,  Berwind  v.     . 

Contract,  Real  Estate, 

1 

Williamsport  v.  Wenner, 

Taxation, 

.    173 

Wilson  V.  Arnold,  . 

Execution,     . 

264 

Wilson  V.  Marvin,  . 

Land  Law,     . 

,      30 

Yoders  v.  Amwell  Township, 

Negligence,   . 

447 

York  City,  Campbell  v. 

Negligence,  Sidewalk,    , 

205 

Digitized  by  VjOOQIC 


CASES  CITED 


OPINIONS  OF  THE  SUPREME  COURT. 


Page 
Abels  V.  Glover,  15  I^.  An.  724. .  204 

Akers  v.  Hite,  94  Pa.  894 100 

Allegheny  Bank's  Appeal,  19  W. 

X.  C.  78 632 

Allentown  ▼.  Telegraph  Co.,  148 

Pa.  117 ^^"^ 

Appeal  of  Snyder  Co.,  3  Grant,  38  «7 
Arnold  v.  Cornman,  60  Pa.  361. . .  171 

Baker  v.  Howell,  6  S.  A  R.  475. . .  585 
Bank  v.  Bailey,   12  Bhitchford, 

480 204 

BMik  T.  Potlus,  10  Watts,  148. .. .  632 
Bank  of  Mo.  v.  Benoist,  10  Mo. 

xjQ 204 

Beliling  v.  Pipe  Line,  160  Pa.  3591  649 
Bierbower's  Appeal,  107  Pa.  14..  435 
BIndley's  Appeal,  69  Pa.  295. ...  195 
Blackburn's  App.,  39  Pa.  160. .. .  144 
Blackroore  v.  Allegheny  Co.,  51 

Pa.  160 321 

Blight  V.  Sclienck.  10  Ph.  285. .. .  593 
Bolton  V.  Johns,  5  Pa.  145..  144,  147 
BorrelPs  Adra.  v.  Borrell,  3:3  Pa. 

492 426 

Bowers  v.  Braddock  Borough,  172 

Pa.  596 601-605 

Brake  v.  Crider,  107  Pa.  212 171 

Brown  v.  Caldwell,  10  S.  *  li.  114.  585 
Burr  V.  Burr,  26  Pa.  284 420 

Carlln  &  Co.  v.  Chappel,  101  Pa. 

348 442,  571 

Cassidy  v.  Knapp,  167  Pa.  305. .. .  368 
Chapman's  Appeal,  22  W.  N.  C. 

ogrt 194 

Chartiers  Twp.    v.   Phillips,    122 

Pa.  601 456 

Chester  v.  Tel.  Co.,  154  Pa.  464. .  635 
Clader  v.  Thomas,  89  Pa.  :M3. . . .  240 

Clark  V.  Trindle,  52  Pa.  492 297 

Clauser's  Est.,  1  W.  A  S.  208....  195 
Cobaugirs  Appeal,  24  Pa.  143. . . .  194 
Coleman  v.  Chadwick,  80 Pa.  8i, 

442,  671 
Com.  V.  Nancrede,  32  Pa.  389. ...  139 

Cook  V.  Bailey,  146  Pa.  328 645 

C:ooper  V.  Mowry,  16  Mass.  7 . . . .  204 
Covne  V.  Souther,  61  Pa.  455.  . . .  355 
Craig  s  Appeal,  6  \V.  N.  C.  243. . .   194 


Page 
Davidson  v.  Lake  Shore  &  M.  S. 

Ry.  Co.,  171  Pa.  522 387 

DeChastellux  v.  Falrchild,  15  Pa. 

18 144 

Denny  v.  Sav.  Fund  Assn.,  39  Pa. 

154 144 

DeriuK  v.  Earl  of  Winchelsea,  1 L. 

C.  Eq.  120 632 

Dettra  v.  Kestner,  147  Ph.  566.99,  229 
Donaston  v.  Payne,  2  Sm.  L.  C. 

156 ...  5(U) 

Drake  v.  Lacoe,  157  Pa.  17 4:>> 

Eakinv.  liaub,  12  S.  <&  R.  330, 

345 143,  147 

East  Grant  Street,  121  Pa.  596. . .  144 
Electric  Co.'s  Appeal.  114  Pa.  574.  4:Vi 
Ely  V.  Railway,  158  Pa.  2:i6 3bH» 

Fahnestock  v.  Speer,  92  Pa.  146. .  655 
Federal  St.  Ry.  Co.  v.  Allegheny, 

31  Pitts.  Leg.  J.  259 a^n 

Felts  V.  R.  R.  Co.,  160  Pa.  503. . .  53 
Fichthoru  v.  Boyer,  5  Watts,  159.  7<i 
Firmstone  v.  Mack,  49  Pa.  387. . .  28:^ 
Frederici  v.  Penua.  Mutual  Fire 

Fire  Ins.  Co.,  1  Monaghan,  493.  232 
Fries  v.  South.  Penna.  R.  R.  Co., 

85  Pa.  73 381 

Gearing  v.  Carroll,  151  Pa.  79 645 

Glcker  v.  Martin,  50  Pa.  138 165 

Gillis  V  McKiiiney,  6  W.  <fe  S.  78.  42<s 

Glading  v.  Frick,  88  Pa.  460 239 

GUtfelter  v.  Com.,  74  Pa.  74 321 

Goepp  V.  Gartiser,  35  Pa.  130 355 

Grabam  v.  Graham's  Executors, 

34  Pa.  475 488 

Grant  v.  Mechanics'  Bank,  15  S. 

&R.140 628 

Greenough  v.  Greenough,  11  Pa. 

489 14S 

Greenough  v.  Small,  137  Pa.  132.  195 
Griffith  V.  Sitgreaves,  81*  Pa.  378.  307 
Grim  v.  We issenberg  School  Dist., 

57  Pa.  433 147 

Gwiuner  v.  Railroad,  55  Pa.  126. .  600 

Hasjeman  v.  Salisberrv,  74  Pa.  280.  274 
Haley  v.  Phila.,  68  Pa.  45. . . .  144,  150 

(XV) 


Digitized  by  VjOOQIC 


XVI 


TABLE  OF  CASKS  CITED. 


Page 

Hall  V.  Toby,  110  Pa.  318 804 

Hammond  v.  Hastings,  134  U.  S. 

401 625 

Hand  v.  Fellows,  148  Pa.  456....  477 
Hanover  Borough^s  Appeal,   150 

Pa.202 477 

Harper's  Appeal,  109  Pa.  9 4:^ 

Hart,  Lee&  Co.*8  Api  eal,  157  Pa. 

200 164 

Haverly  v.  K.  R.  Co.,  l:i5  Pa.  50. .  456 

Heard  v.  Lodge,  37  Mass.  .")3 204 

Hebb  V.  Insui-ance  Co.,  27  VV.  N. 

C.97 233 

Herr  v.  Lebanon  City,  149 Pa.  222.  4.'»« 
Hertzog  v.  Hertzog,  34  Pa.  418.. .  488 
Hey  V.  Philadelphia,  81  Pa.  44. . .  453 
Hoag  V.  R.  R.  Co.,  85  Pa.  293,  454,  VuA 
Hofifman  v.  Whelan,  UM)  Pa.  94. .  100 
Hommel  v.  Lewis,  104  Pa.  465. .. .  613 

Hoover  v.  Epler,  52  Pa.  522 632 

Homer  v.  Watson,  79  Pa.  242..442,  571 
Howard  v.  Turner,  155  Pa.  349.  99 
Howell  v.  City  of  Phila.,  38  Pa. 

471 654 

Insurance  Co.  v.  Boon,  95  U.  S. 

130 460 

Insurance  Co.  v.  Staufifer,  125  Pa. 

416 100,  232 

Jaekel  v.  Caldwell,  156  Pa.  266.. .  399 

Jeane's  Appeal,  1 16  Pa.  573 625 

Jones  V.  Bangor  Borough,  144  Pa, 
3^ 430 

Jones  V.  Wagner,  66  Pa.  429.  .441,  571 

Kieffer  v.  Borousfh,  151  Pa.  .304. .  459 
Kingsbury  v.  Davidson,  112  Pa. 

:J80 165 

Kirkpatrick  v.  McDonald,  11  Pa. 

,>Q"j  405 

Kisterbc^k's  Appeal,  127  Pa.'66l .  625 

Kline  V.  Jacobs,  68  Pa.  67 426 

Klopp  V.  Lebanon  Bank,  46  Pa. 

88 629 

Kohler  v.  Raili-oad  Co.,  135  Pa. 

;W6 5:',:i 

Kramer  v.  DInsmore,  162  Pa.  264.  76 
Ki-aut  v.  Railway  Co.,  160  Pa.  329.  222 
Krumrine  v.  Grenoble,   165  Pa. 

98 488 

Kyner  v.  Kyner,  6  Waits,  221 ... .  6:i2 

Laflin  A  Rand  Co.  v.  Steytler,  146 

Pa.  434 645 

Lambertsou  v.  Hogan,  2  Pa.  22 

144   146    150 
Landis  v.  Roth,  109  Pa.  621  '....!  4*20 

hee  v.  Burke,  66  Pa.  3:W a>4 

J.ehraan  v.  Kellerman,65  Pa.  489.  585 
Levett's    Exrs.  v.   Mathews,  24 

Pa.  830 804 

Lewis  v.  Moi^'an,*  US.  &  jL^hV.  654 
I^wisv.  Robinson,  10  Watts,  338.  585 
Loomis's  Appeal,  29  Pa.  237 195 


Page 
Lower  Macungle  Twp.  v.  Merk- 

hoffer,  71  Pa.  276 453 

Luch*8  Appeal,  44  Pa.  519 2:^8 

Luck  v.  Luck,  113  Pa.  256 4*26 

Lybrant  v.  Eberly,  36  Pa.  347..  .  6.54 
Lynch  v.  Glas  Co.,  165  Pa.  518. . .  404 
Lysle  V.  Williams,  15  S.  &  R.  136.  392 

McConeghy  v.  Kirk,  68  Pa.  200. .  304 
McCue  V.   Knoxville  Boro.,    146 

Pa.  580 222 

McCurdy's  Appeal,  5  W.  &  S.  399.  195 
McGowan  v.  Budlong,  79  Pa.  472.  280 
McLanahau  v.  Reeside,  9  Watts, 

511 240 

Maloney  v.  Bruce,  94  Pa.  209 645 

Marks'  Appeal,  85  Pa.  231 240 

Marys  v.  Anderson,  24  Pa.  272. . .  392 
Mather  v.  Trinity  Church,  3  S.  & 

R.  508 585 

Mechanics'  Bank  v.   £arp,  4  R. 

.384 6*28 

Meigs  V.  Bunting,  141  Pa.  2:W. . . .  a55 

Merkel's  Estate,  154  Pa.  285 195 

Mifflin    Co.    Bridge    v.    Juniata 

County,  144  Pa.  374 250 

Miller  v.  Bascliore,  8:3  Pa.  3.56. . .  420 
Montgomery    County    v.    Bridge 

Company,  110  Pa.  54 250 

Morrison  v.  Davis  <fe  Co.,  20  Pa. 

171 650 

Mt.  Holly  Paper  Co.'s  Appeal,  99 

Pa.  513 629 

Munns  v.  Dupont,  3  Washing- 
ton's C.  C.  31 352 

National  Transit  Co.  v.  Weston, 

121  Pa.  485 585 

Nesbit  V.  Godfrey,  155  Pa.  251 . . .  391 
New  Era  Life  Insurance  Co.  v. 

Musser,  120  Pa.  384 230 

Noar  v.  Gill,  111  Pa.  488 613 

Norman  V.  Heist,  5  W.  <&  S.  171, 

144,  147 
Norris  v.  Gould,  15  W.  N.  C.  187.  426 
Northampton  Co.  v.  Herman,  119 

Pa.  373 321 

Northumberland  Co.  v.  Bloom,  8 

W.  AS.  542 321 

Northumberland  Co.  v.  Yohe,  24 

Pa.  305 321 

O'Connor  v.  Warner,  4  W.  A  S. 

22:5 144 

Overman  v.  Kerr,  17  Iowa,  485. . .  594 
Overton  v.  Tozer,  7  Watts,  331. . .     75 

Paige  V.  Wheeler,  92  Pa.  282 240 

Penna.  Railroad  v.  Goodman,  62 

Pa.  329 5.34 

Phila.  V.  Railway  Co..  142  Pa.  484.  139 
Phila.  V.  Tel.  Co.,  167  Pa.  406. .. .  6;« 
PitUburg  V.  Grier,  22  Pa.  54 454 


Digitized  by  VjOOQIC 


TABLE  OF  CASES  REPORTED. 


xvii 


Page 
PitUbuig  J.  R.  R.  Appeal,  122 

Pa.  611 522 

Plkntere'  Bank  v.  Farmers'  Bank, 
8  Gill  A  J.  419,  and  10  Gill  A 

J.  422 204 

Pollock  V.  Ray,  85  Pa.  428 488 

Pratt  ▼.  Waterhouse,  158  Pa.  45 . .     28 

Railroad  Co.  v.  Beale,  73  Pa.  50i.  886 
Railroad  Co.  v.  Clark,  29  Pa.  140.  628 
Railroad  Co.  v.  Helleman,  49  Pa. 

60 886 

Railroad  Co.  v.  Kerr,  62  Pa.  353. .  652 
Railway  Co.  r.  Shaffer,  59  Pa. 

350 626 

Railway  Co.  v.  Trlch,  117  Pa.  390.  649 
Reading  v.  Hopson,  90  Pa.  494. . .  355 
Reading   Trust   Co.  v.   Reading 

Iron  Works,  137  Pa.  282 629 

Reiser  v.  Saving  Fund  Assn.,  39 

Pa.  187 144 

Rhoadsv.  Reed,  89  Pa.  436 304 

Riddle  V.  Murphy,  7  S.  <&  R.  280..  297 
Robinson  v.  Snyder,  25  Pa.  208.. .  365 
Rodgers  v.  Huntingdon  Bank,  12 

S.  AR.  77 628 

Roth's  Estate,  150  Pa.  261 488 

St  Clair  Coal  Co.  v.  MarU,  75  Pa. 

384 , 654 

Sanderson  v.  The  Coal  Co.,  113 

Pa.  126 519,572 

Schuylkill  Co.  r.  Boyer,  125  Pa. 

226 321 

Schuylkill  Co.  r.  Manague,  160 

Pa.  164 322 

Scott  Twp.  T.  Montgomery,  95  Pa. 

444 453 

Scranton  v.  Phillips,' 94  Pa.  15..   .  571 
Seaman  v.  Borough  of  Washing- 
ton, 172  Pa.  467 599 

Sewall  V.  Lancaster  Bank,  17  S.  & 

R.  284 628 

Shaffer  r.  Township,  150  Pa.  145.  459 
Shebel  v.  Bryden,  114  Pa.  147. . . .  240 
Siggins  V.  Commonwealth,  85  Pa. 
278 321 


Page 

Steinbrtmner  r.  Railway  Co.,  146 

Pa.  504  222 

Stinger  v.  Com.,  26  Pa.  422 593 

Stockwell  V.   McHenry,   107  Pa. 

237 230 

Strange  v.  Austin,  134  Pa.  96. . . .  195 
Sniibury  Ins.  Co.  v.  Humble,  100 
Pa.  495 100 

Thomas  v.  Miller,  165  Pa.  216. . . .  488 
Thompson  Y.  Christie,  138  Pa.  230.  404 
Thropp  ▼.  Insurance  Co.,  125  Pa. 

427 233 

Titusville  Iron  Co.  v.  Keystone 

Oil  Co.,  122  Pa.  627 144,  149 

Twp.  of  Newlin  v.  Davis,  77  Pa. 

317 453 

Turner  v.  Reynolds,  23  Pa.  199 

297,  571 

Van  Horn  v.  Corcoran,  127  Pa. 

255 645 

Vincent  v.  Oil  Co.,  165  Pa.  402.. .  899 

Wadhams  v.  Lack.  A  Blootnsburg 

R.  R.,  42  Pa.  303 381 

Warner  V.  McMullin.  131  Pa.  .370.  435 
Waterhouse  v.  Borden,    166  Pa. 

177 28 

Wesley  Church  v.  Mooi-e,  10  Pa. 

273 .  4.35 

West  Branch  Bank  v.  Armstrong, 

40  Pa.  278 628 

Westmoreland  Gas  Co.  v.  DeWitt, 

130Pa.235 404 

Williams  V.  Hav.  120  Pa.  485....  571 
Willis  V.  R.  R.  Co.,  6  W.  N.  C. 

461 625 

Wilson  V.  Clarion  Co.,  2  Pa.  17. .  321 
Wilson  V.  Silkmau,  97  Pa.  509. . . .  164 

Wood's  Appeal,  92  Pa.  379 625 

Worrilow  v.  Township,  149  Pa. 

40 459 

Wyoming  Nat.  Bank's  Appeal,  11 

W.  N.  C.  567 242 

York  Bank's  Appeal,  36  Pa.  458..  75 
Yost  T.  Brown,  126  Pa.  92 297 


Digitized  by  VjOOQIC 


ACTS  OF  ASSEMBLY  CONSTRUED. 

1806.  February  24.    4  Sm.  L.   270.     Confession  of   judgment. 

Miller  v.  Glass  Works,  70. 
1834.  February  24.    P.  L.  73.     Lien  of  decedent's  debts.    Eme- 

rick's  Estate,  191,  196. 
1834.  April  15.     P.  L.  545.     County  auditoi's.     Westmoreland  Co. 

V.  Fisher,  317. 
1836.  June  16.     P.   L.   695.     Mechanic*s  lien.    Milliard  v.  Tus- 

tin,  354. 

1849.  March  21.     P.  L.  216.     Service  of  process  on  foreign  com- 

pany.   Fulton  V.  Accident  Association,  117. 

1850.  April  25.     P.  L.  572.    Ways.     Kurtz  v.  Hoke,  165. 
1853.  April   18.      P.   L.   467.      Ejectment  —  Service.      Page  v. 

Simpson,  288. 
1856.  April  22.    P.  L.  532.     Resulting  tmst.    Lulay  v.  Barnes, 
331. 

1862.  April  10.     P.  L.  366.    Clarion  Co.--Bridges.     Bridge  Co. 

V.  Clarion  Co.,  243. 

1863.  April   14.    P.   L.   429.     Clarion    Co. —  Bridge    Company 

Bridge  Company  v.  Clarion  Co.,  243. 
1873.  March  14.     P.  L.  290.     Henderson  adoption.    Com.  v.  Hen 
derson,  185. 

1873.  April  4.     P.  L.  26.    Foreign  insurance  companies.    McBride 

V.  Rinard,  542. 

1874.  April  18.     P.  L.  64.     Appeals.     Security  Loan  Assn.  v. 

Anderson,  305. 
1874.  April  29.     P.  L.  78.    Transfer  of  stock.    Bank  v.  Tumbler 

Co.,  614. 
1874.  April  29.     P.  L.  93.     Water  company.     Brymer  v.  Butler 

Water  Co.,  489. 
1874.  June  2.     P.  L.  271.    Limited  partnership.    Electric  Co.  v. 

Weber,  635. 
1874.  June  13.    P.  L.  283.    Change  of  gi*ade.    Bowers  v.  Brad- 
dock  Borough,  596-605. 
1876.  May  1.    P.  L.  66.    Insurance  agent.    McBride  v.  Rinard, 

542. 
1876.  May  2.    P.  L.  95.    Trespass— Mesne  profits.     Hileman  v. 

Distilling  Co.,  323. 
1876.  May  8.    P.  L.  131.     Bridges.    Bridge  Company  v.  Clarion 

Co.,  242, 
(xviii) 


Digitized  by  VjOOQIC 


ACTS  OF  ASSEMBLY  CONSTRUED.  xix 

1878.  Maich  24.  P.  L.  129.  Change  of  grade.  Bowers  v.  Brad- 
dock  Borough,  596-605. 

1881.  May  11.  P.  L.  20.  Insurance  policies.  Insurance  Co.  v. 
Oberholtzer,  223. 

1878.  May  24.  P.  L.  129.  Road  law— Viewers.  Seaman  v.  Wash- 
ington Borough,  467. 

1885.  May  27.  P.  L.  29.  Natural  gas  companies — Municipal 
consent.     Allegheny  City  v.  Gas  &  PipeageCo.,  632. 

1887.  May  28.  P.  L.  164.  Wages— Attachment.  Steel  v.  Mc- 
kerrihan,  280. 

1889.  May  23.  P.  L.  287.  Taxation.  Williamsport  v.  Wenner, 
173. 

1891.  May  6.  P.  L.  41.  Oil  and  gas  lease — Joint  owners.  John- 
ston V.  Price,  427. 

1891.  May  16.  P.  L.  75.  Road  law — Viewers.  Seaman  v.  Wash- 
ington Borough,  467. 

1891.  May  16.  P.  L.  75.  Change  of  grade.  Bowers  v.  Braddock 
Borough,  596-605. 

1891.  June  11.     P.  L.  287.     Evidence.    Kauss  v.  Rohner,  481. 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


CASES 


nr 


THE  SUPREME  COURT 


OP 


PENNSYLVANIA. 


Edward  J.  Benvind,  who  was  Substituted  for  William  J. 
Smith,  V.  William  C.  Williams  and  Joseph  Clawson, 
Appellants. 

CofUractr—Real  estate-— Vendor  and  vendeer— Trusts-Possession. 

Plaintiff  acquired  the  legal  and  equitable  title  to  land  of  which  defend- 
ant was  in  possession.  When  the  sheriff  was  about  to  serve  a  writ  to  put 
plaintiff  in  possession,  plaintiff  and  defendant  entered  into  an  agreement 
in  writing  by  which  plaintiff  gave  to  defendant  an  option  to  buy  the  land 
for  a  ceitain  amount,  in  which  defendant  agreed  that  if  he  did  not  pay  the 
price  named  before  the  day  fixed,  he  would  move  out,  and  to  that  end 
would  authorize  the  sheriff  to  deliver  possession  to  plaintiff.  Defendant 
did  not  pay  the  amount  within  the  stipulated  time,  and  the  sheriff  executed 
the  writ,  and  delivered  possession  to  plaintiff.  Immediately  afterward 
plaintiff  permitted  defendant  to  move  his  goods  back  upon  the  premises 
and  resume  possession.  Defendant  offered  in  evidence  ceitain  declara- 
tions of  plaintiff  that  all  he  wanted  out  of  the  land  was  his  money  and 
interest.  Plaintiff,  however,  testified  that  when  he  bought  the  equitable 
title  he  gave  express  notice  that  he  was  buying  for  himself,  and  that  he 
allowed  defendant  to  resume  possession  because  defendant  had  no  other 
place  to  go  during  the  winter,  and  that  he  was  only  allowed  to  resume 
possession  on  an  agreement  that  he  would  go  out  at  the  end  of  the  winter, 
or  that,  if  he  remained,  he  would  pay  rent  to  be  fixed  at  that  time.  Held, 
that  the  eyidence  was  insufficient  to  justify  a  chancellor  in  decreeing  an 
equitable  title  in  defendant. 

Argued  Oct.  9,  1895.    Appeal,  No.  173,  Oct.  T.,  1895,  by 
defendants,  from  judgment  of  C.  P.  Jefferson  Co.,  Feb.  T., 
Vol.  clxxii — 1  (1) 
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Statement  of  Facts—Charge  of  Court.  [172  Pa. 

1891,  No.  71,  on  verdict  for  plaintiff.    Before  Sterrett,  C.  J., 
Williams,  McColltjm,  Mitchell  and  Fell,  J  J.    AflSrmed. 

Ejectment  for  two  tracts  of  land  in  Young  township.  Be- 
fore Clark,  J. 

The  facts  appear  by  the  charge  of  the  court,  which  was  as 
follows : 

The  parties  to  this  suit  are  Edward  J.  Berwind,  the  plaintiff, 
and  William  C.  Williams,  the  defendant.  The  action  is  eject- 
ment, brought  by  the  plaintiff  against  the  defendant  to  recover 
two  pieces  of  land  described  in  the  summons  in  ejectment,  one 
containing  one  hundred  and  seventy-five  acres,  more  or  less, 
and  the  other  eighty  acres. 

The  plaintiff  claims  he  is  the  owner  of  the  premises  in  dis- 
pute, and  in  support  thereof  has  offered  a  certain  judgment  of 
M.  J.  Dinsmore,  for  use  of  J.  M.  Hadden,  against  James  Wil- 
liams and  Wm.  C.  Williams,  No.  122  of  May  term,  1882,  debt 
$303.24,  interest  from  October  11,  1882;  also  a  fieri  facias 
issued  thereon  to  No.  80  of  December  term,  1885,  together 
with  the  levy  on  the  two  pieces  of  land  in  dispute,  and,  I  believe, 
another  piece,  which  is  not  material  to  this  case.  He  offered 
the  levy  and  the  return  of  the  sheriff  showing  a  sale  of  the 
land  to  W.  N.  Hadden.  He  also  offered  in  connection  with 
that  the  original  judgment,  No.  899  of  May  term,  1875,  upon 
which  the  scire  facias  was  issued  to  No.  122  of  May  term,  1882, 
together  with  the  record  papers  and  docket  entries  in  the  case. 

In  pursuance  of  the  sale  under  the  fieri  facias  a  deed  was 
made  from  Henry  Chamberlin,  sheriff,  to  W.  N.  Hadden,  dated 
the  21st  of  December,  1885,  acknowledged  the  same  day,  re- 
corded July  28, 1886,  in  deed  book  51,  page  26,  for  the  one 
hundred  and  seventy-five  acres,  one  of  the  pieces  in  contro- 
vei'sy ;  also  another  deed  between  the  same  parties,  made  and 
acknowledged  at  the  same  time,  and  also  recorded  July  28, 
1886,  in  deed  book  51,  page  27.  The  plaintiff  also  offered  the 
deed  of  W.  N.  Hadden  and  wife  to  William  J.  Smith,  dated 
12th  of  June,  1886,  acknowledged  same  date,  recorded  July  28, 
1886,  in  deed  book  51,  page  27,  for  one  hundred  and  seventy- 
five  and  eighty  acres,  the  same  land  described  in  the  plaintiff^s 
writ  in  this  case.  He  also  offered  the  deed  of  William  J.  Smith 
and  wife  to  Edward  J.  Berwind,  dated  Januarj'^  23, 1892,  ac- 
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knowledged  same  date,  recorded  February  12,  1892,  in  deed 
book  63,  page  392. 

At  this  stage  of  the  trial  the  plaintiff  I'ested,  and  so  far  as 
the  title  goes  upon  the  record  these  deeds  all  seem  to  be  abso- 
lute, conveying  all  of  this  property  so  far  as  the  interest,  at 
least,  of  William  C.  Williams  is  concerned,  and  finally  vesting 
it  in  the  plaintiff  here. 

Upon  part  of  the  defendant  there  were  offered  judgments  of 
Levi  McGregor,  for  use  of  J.  U.  Gillespie,  against  Wm.  C. 
Williams,  No.  269  of  May  term,  1877,  debt  $993.69,  interest 
from  July  6,  1877,  due  July  6,  1878,  entered  July  16,  1877 ; 
also  J.  U.  Gillespie  v.  Wm.  C.  Williams,  No.  272  of  May  term, 
1877 ;  J.  U.  Gillespie,  survivor,  v.  Wm.  C.  Williams,  No.  270 
of  May  term,  1877;  also  a  fieri  facias  to  No.  60  of  February 
term,  1880.  There  were  other  offei*s  in  connection  with  these 
judgments  and  the  fi.  fa.  showing  the  levy,  the  sale,  and  the 
return^  and  what  was  done  with  the  money.  The  one  hundred 
and  seventy-five  acre  tract  was  purchased,  under  the  fi.  fa. 
No.  60  of  February  term,  1880,  by  J.  U.  Gillespie,  for  the  sum 
of  $1,300,  and  the  eighty  acre  piece  was  also  purchased  by  him, 
for  $100 ;  there  were  some  other  pieces  of  land  sold  at  this  same 
lime  and  purchased  by  Mr.  Gillespie. 

In  pursuance  of  the  levy^  sale,  and  purchase  under  this  writ 
a  deed  was  made  by  W.  P.  Steele,  sheriff,  to  J.  U.  Gillespie, 
dated  Februaiy  11,  1880,  for  eighty  acres,  one  hundred  and 
thirty-seven  perches  and  allowance,  more  or  less,  in  Young 
township,  Jefferson  county,  this  deed  being  recorded  in  deed 
book  89,  page  609;  also  another  deed  was  made  by  W.  P. 
Steele,  sheriff,  to  J.  U.  Gillespie,  dated  February  11,  1880, 
acknowledged  February  12, 1880,  recorded  in  deed  book  39, 
page  611,  for  one  hundred  and  seventy-five  acres,  more  or  less, 
in  Young  township,  Jefferson  county.  Both  those  deeds  were 
offered  in  evidence  and  there  is  no  dispute  as  to  them,  being  for 
the  same  land  described  in  the  summons  in  this  case. 

They  were  followed  by  an  offer  of  a  deed  from  J.  U.  Gilles- 
pie and  wife  to  Wm.  J.  Smith,  dated  August  31,  1881,  for  the 
same  two  pieces  of  land,  recorded  in  deed  book  39,  page  607, 
acknowledged  August  31,  1881.  Here  the  defendant  alleges 
and  has  offered  the  evidence  of  witnesses  to  show  that  Wm.  J. 
Smith  agreed  to  take  this  deed  and  advance  the  money,  some 
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$8,600,  for  the  payment  of  the  amount  claimed  by  Gillespie. 
We  have  the  testimony  of  J.  U.  Gillespie  on  that  subject,  in 
which  he  states  that  he  had  issued  a  possessory  proceeding  un- 
der the  act  to  recover  possession  under  the  sheiiff's  vendee,  and 
after  obtaining  judgment  upon  that  on  the  docket  of  John  T. 
Bell,  a  justice  of  the  peace,  they  finally  settled  that  matter  and 
he  leased  the  premises  in  dispute  to  Wm.  C.  Williams.  Some 
time  after  that,  proceedings  were  had  under  the  landlord's  and 
tenant's  act  to  recover  the  possession  from  Wm.  C.  Williams, 
and  about  the  time  of  the  hearing  (we  believe  there  was  in  fact 
judgment  rendered  upon  that)  Mr.  Williams  went  to  Wm.  J. 
Smith  to  get  some  money,  sa}^ing  that  he  was  going  to  make  a 
tender  to  Gillespie  of  J^SOO.  This  is  disputed,  we  believe,  by 
Williams,  as  to  Smith  making  the  tender;  but  a  portion  of  the 
money,  $800,  the  plaintiff  concedes  was  furnished  by  Williams, 
and  Smith  furnished  the  other  portion.  Smith  testifies  that 
Williams  told  him  Gillespie  would  not  take  it,  would  not  ac- 
cept it ;  but  to  the  surprise  of  Smith,  who  appears  to  have  made 
the  tender  himself,  and  the  surprise  of  Williams,  Mr.  Gillespie 
accepted  the  $500  and,  as  Smith  says,  he  found  himself  in  a 
box  and  had  to  tnke  the  title  to  this  land  to  secure  himself. 
At  all  events  at  that  time  Mr.  Gillespie  agreed,  although  he 
said  he  had  no  recollection  of  having  made  an  agreement  of 
that  kind,  to  receive  the  $500  and  then  to  receive  $500  yearly 
after  that  until  the  last  payment,  which  would  come  about 
May  first,  1887,  of  $600,  and  that  he  would  drnw  up  a  contract 
to  that  effect.  In  the  meantime,  however,  and  before  this  was 
done,  it  appears  Williams  and  Smith  had  made  some  arrange- 
ment, got  together  in  the  office  of  A.  J.  Monks  and  talked  the 
matter  over  and  made  arrangement  that  this  title  should  be 
taken  in  the  name  of  Wm.  J.  Smith,  he  to  pay  off  the  purchase 
money  going  to  Gillespie,  being  at  that  time  some  $3600.  This 
was  done  and  the  deed  made  to  Smith  and,  as  Gillespie  states. 
Smith  stepped  into  his  shoes  and  was  to  do  whatever  he  (Gil- 
lespie) was  to  do. 

Sometime  after  this,  about  the  28th  of  April,  1882,  there 
was  drawn  a  contract  that  has  been  offered  in  evidence  and 
read  in  your  hearing  a  number  of  times.  It  is  a  straight  con- 
tract for  the  sale  and  purchase  of  the  lands  in  controversy  for 
$3,600,  payable  as  follows :  ''  $500  now  in  hand,  and  $500  on 
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or  before  the  first  day  of  May,  1882 ;  ^500  on  or  before  the 
first  day  of  May,  1883  ;  $500  on  or  before  the  first  day  of  May, 
1884;  8500  on  or  before  the  first  day  of  May,  1885;  8500  on 
or  before  the  first  day  of  May,  1886,  and  $600  on  or  before  the 
first  day  of  May,  1887."  On  this  contract  there  is  the  following 
receipt:  "Received  March  28,  1882,  of  parties  of  the  second 
part  the  sum  of  $500,  being  in  full  of  firat  payment  within 
mentioned."  This  conti'act  was  between  Wm.  J.  Smith  of  the 
fii-st  part  and  Wm.  C.  Williams  and  Anna  M.  Williams,  his 
wife,  of  the  second  part. 

Now  up  until  this  time  and  by  virtue  of  this  contract  Wm.  C. 
Williams  and  Anna  M.  Williams,  his  wife,  would  have  an  equit- 
able title  to  the  two  pieces  of  land  in  controversy;  whatever 
may  have  been  the  agreements  before,  whatever  shape  it  may 
have  been  in,  these  parties  were  sui  juris  and  made  a  contract 
and  put  it  in  such  shape  that  the  legal  title  of  the  premises 
remained  in  Wm.  J.  Smith  and  the  equiUvble  title  in  Wm.  C. 
Williams  and  his  wife,  with  $500  of  a  credit  upon  the  consid- 
eration, which  virtually  left  remaining  $3,100.  If  you  recol- 
lect the  testimony  of  Mr.  Williams,  he  said  that  if  he  had  paid 
any  more  he  would  have  had  a  receipt  for  it.  Mr.  Williams 
claimed  that  he  paid  $800,  having  paid  $300  of  the  money  used 
in  making  the  tender  and  accepted  by  Gillespie;  Mr.  Smith 
says  that  was  the  whole  amount  paid  at  that  time,  including 
the  $300 ;  that  Williams  had  paid  either  $200  or  $300  to  him 
(h\xt  the  plaintiff  concedes  it  was  $300)  to  make  this  tender, 
and  that  he  used  $200  of  his  own  money,  and  tliat  when  he 
came  to  make  this  receipt  Williams  paid  $200,  making  $500, 
and  that  was  all  that  was  paid ;  but  that  will  not  be  very  mate- 
rial to  the  matter  in  issue,  under  our  view  of  the  case. 

We  then  come  to  the  judgment  of  M.  J.  Dinsmore,  for  use 
of  Hadden  v.  Wm.  C.  Williams  and  others,  a  fieri  facias  having 
been  issued  on  that  judgment,  a  sale  made  of  the  property,  and 
a  deed  (which  we  have  already  referred  to)  made  by  the  sheriff 
to  Wm.  N.  Hadden.  This  we  believe  was  in  December,  1885. 
There  is  no  doubt  under  the  evidence  but  what  that  deed  vested 
an  absolute  and  complete  title,  so  far  as  any  interest  of  Wm. 
C.  Williams  was  concerned,  in  Wm.  N.  Hadden.  If  at  that 
time  by  viitue  of  the  deed  made  by  Gillespie  to  Wm.  J.  Smith, 
Wm.  C.  Williams  was  the  owner  and  holder  of  the  legal  title 
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"through  the  money  he  had  paid  on  the  original  purchase,  in  the 
proportion  of  $300  to  ^,600,  being  a  twelfth,  and  if  he  had  at 
that  time  also  an  equitable  title  by  virtue  of  the  article  of  agree- 
ment of  the  28th  of  April,  1882,  it  was  all  swept  away  by  that 
sale,  he  was  divested  of  all  the  title  he  had  in  the  property  and 
as  well  the  title  and  equitable  title  his  wife  had  in  the  property. 
The  article  of  agreement  was  made  between  Wm.  J.  Smith 
and  Wm.  C.  Williams  and  Anna  M.  Williams,  his  wife.  When 
Mrs.  Williams  died  all  the  title  she  ever  had  would  pass  to  her 
husband  or  to  his  assignees  or  vendees.  So  that  this  sale  wiped 
out  eveiy  interest  of  Wm.  C.  Williams  as  well  as  that  of  his 
wife,  who  died  we  believe  about  the  20th  of  December,  1886. 
Hence  by  this  deed  made  to  W.  N.  Hadden  by  the  sheriff  there 
was  a  good  title  for  all  of  the  interest  of  Wro.  C.  Williams.  It 
is  not  alleged  we  believe  that  there  was  any  trust  at  that  time, 
at  least,  that  there  was  any  promise  upon  the  part  of  Hadden 
to  make  the  purchase  for  Williams  or  anybody  else ;  it  was  an 
absolute,  direct  purchase  by  him. 

Afterwards  we  come  to  the  purchase  of  Wm.  J.  Smith  from 
W.  N.  Hadden.  We  have  already  referred  to  that  deed.  So  far 
as  the  deed  is  concerned  it  is  absolute  and  conveys  the  prem- 
ises in  dispute  to  Wm.  J.  Smith.  But  at  this  point  the  defend- 
ant contends  there  was  an  arrangement  and  agreement  between 
Wm.  J.  Smith  and  him  by  which  Smith  was  to  take  the  title 
from  Wm.  N.  Hadden  and  hold  it  for  him,  Williams.  Wm.  C. 
Williams  testified,  among  other  things,  substantially,  ^^  I  told 
Wm.  J.  Smith  I  had  arranged  to  get  the  title  from  W.  N.  Had- 
den and  pjiy  him  his  money,  $400,  and  thought  it  was  my  duty 
to  come  out  and  see  him  on  account  of  our  other  business. 
'  Well,'  he  says,  '  I  am  veiy  glad  you  came  out ;  Captain  Has- 
tings and  I  were  talking  and  he  advised  me  to  take  it  for  you, 
that  if  another  party  would  get  in  betwixt  us  it  might  give  us 
bother,  and  I  agreed  with  him  that  I  would  take  it  for  you  pro- 
vided you  paid  me  six  per  cent  interest.'  I  told  him  I  was  sat- 
isfied to  do  that.  *  Well,*  he  says,  *I  will  take  it  for  you.'  I 
says,  ^  Mr.  Smith,  I  didn't  come  out  with  the  intention  to  ask 
you  to  do  that,  but  since  you  have  proposed  to  do  it  I  would 
rather  it  would  be  in  your  hands  as  any  other  peraon's,  our 
business  is  all  together.'  *Well,'  he  says,  'I  will  take  it,  I 
would  rather  take  it  than  leave  it  go  into  other  hands.'    Then 
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we  made  arrangements  ;  I  says  ^  Mr.  Smith,  so  we  understand 
one  another  fully,  that  there  is  no  mistake.  I  want  this  Haddeu 
title  signed  over  to  you  to  make  you  secure  of  your  money,  as 
the  Gillespie  title  is  in  your  hands.'  He  says,  '  Well,  that  is  all 
the  security  I  ask.'  Smith,  Hadden  and  I  afterwards  met  in 
Punxsutawney  and  the  deed  was  made  by  Hadden  to  Smith 
according  to  our  agreement.  Hadden  asked  me  if  that  was 
my  request  that  the  deed  be  made  to  Smith ;  I  said  it  was ;  he 
said  if  it  was  not  understood  he  would  not  convey  to  Smith  ;  I 
told  him  it  was  the  agreement  between  Smith  and  me  to  secure 
him  for  his  money ;  Smith  was  there  at  the  time." 

We  also  have  Mr.  Smith's  testimony  in  which  he  says  he 
made  no  anangement  so  far  as  purchasing  this  property  for  Mr. 
Williams ;  he  says  he  purchased  it  for  himself ;  that  he  told 
Williams  he  would  not  give  him  any  more  obligations  nor  would 
not  make  any  other  obligations,  he  was  going  to  take  care  of 
himself.  But  we  are  asked  on  the  testimony  of  Wm.  C.  Wil- 
liams to  say  that  there  was  a  resulting  trust — from  the  evidence 
offered  upon  part  of  Williams  and  some  other  witnesses  as  to 
Smith's  declarations  afterwards  that  all  he  wanted  was  his 
money  and  his  interest.  The  question  is  whether  it  is  suflScient 
to  make  a  i-esulting  trust;  and  it  i^^a  question  of  law  for  the 
court.  We  think  under  the  evidence  in  the  case  and  as  shown 
on  the  part  of  the  defendant  that  it  is  an  express  trust.  Of 
coui'se  if  we  are  wrong  in  this  the  party  we  wrong  has  his  rem- 
edy, but  we  give  you  what  we  believe  to  be  the  law  upon  the 
facts  in  the  case. 

On  the  22d  of  April,  1856,  there  was  an  act  passed  entitled 
"An  act  for  the  greater  certainty  of  title  and  more  secure  en- 
joyments of  real  estate,"  the  fourth  section  of  which  reads  as 
follows : 

"  That  all  declamtions  or  creations  of  trusts  or  confidences  of 
any  lands,  tenements  or  hereditaments  and  all  grants  and  assign- 
ments thereof  shall  be  manifested  by  writing,  signed  by  the 
pai-ty  holding  the  title  thereof,  or  by  his  last  will  in  writing,  or 
else  to  be  void :  Provided,  that  where  any  conveyance  shall  be 
made  of  any  lands  or  tenements  by  which  a  trust  or  confidence 
shall  or  may  arise  or  result  by  implication  or  construction  of 
law,  or  be  u  ansferred  or  extinguished  by  act  or  operation  of  law, 
then  and  in  eveiy  such  case  such  trust  or  confidence  shall  be  of 
the  like  force  ai  d  effect  as  if  this  act  had  not  been  pjissed." 
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By  virtue  of  that  act  thei*e  is  no  doubt  but  what  there  may 
l)e  parol  declarations  of  trust.  There  may  have  been  a  parol 
agreement  to  that  effect,  but  in  a  case  like  this,  as  we  view  it, 
being  an  express  agreement  between  the  parties  and  being  in 
parol,  the  only  way  to  sustain  that  is  to  have  it  evidenced  by 
writing,  and  we  do  not  know  of  any  evidence  to  establish  that 
fact  by  writing — there  is  none  in  the  case.  Then,  gentlemen, 
we  come  to  the  agreement  that  has  been  offered  by  the  defend- 
ant, dated  the  7th  of  January,  1887.  But  prior  to  this  time, 
we  think  along  the  8th  of  May,  1886,  there  were  proceedings 
instituted  before  John  St.  Clair,  a  justice  of  the  peace,  for  the 
purpose  of  recovering  the  possession  of  the  premises  by  Wm. 
N.  Hadden,  the  purchaser,  his  heirs  or  assigns.  On  that  judg- 
ment was  rendered  for  the  premises  and  a  wiit  was  issued  and 
placed  in  the  hands  of  the  sheriff  to  deliver  the  possession  of 
the  premises  to  the  plaintiff.  The  sheriff  executed  this  warrant, 
or,  at  all  events,  there  was  a  writ  issued  on  the  8th  of  Novem- 
ber, 1886,  directed  to  the  sheiiff  of  Jeffei'son  county,  Henry 
Cbamberlin,  and  upon  that  writ  he  makes  the  following  return : 

"  By  virtue  of  this  warrant,  to  me  directed,  I  did  on  the  31st 
day  of  January,  1887,  caui^e  the  within  named  plaintiff  to  have 
possession  of  his  term  within  specified  of  the  tenements  within 
mentioned,  with  the  appurtenances.  Goods  not  levied  on  by- 
order  of  plaintiff.  Received  my  costs  of  plaintiff.  So  answers 
Henry  Cbamberlin,  sheriff.  Sworn  and  subscribed  to  before 
me  this  14th  day  of  February,  1887. 

"  (Signed)         Henry  Chambbrlin,  Sheriff. 
"Scott  McClelland,  Prothy." 

That  is  the  return  made  by  the  sheriff.  Then  we  have  the 
evidence  of  Smith,  Williams,  and  sheriff  Cbamberlin.  Wil- 
liams was  placed  on  the  stand  and  said  that  the  sheriff  came 
there  with  the  writ,  that  he  set  some  things  out, — some  on  the 
ground,  some  chairs,  a  sewing  machine,  etc.,  and  some  on  the 
porch,  and  his  vei-sion  of  the  story  is  that  Smith  said  it  would 
just  be  the  same  that  it  was  before ;  whilst  Smith  says  that 
possession  of  the  premises  was  delivered  to  him ;  also  that  he 
made  a  verbal  lease  of  the  same  premises  to  Wm.  C.  Williams 
by  which  he  could  stay  there  until  the  1st  day  of  April  and  if 
he  staid  any  longer  than  that  it  would  have  to  be  upon  terms 
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for  rent  You  have  the  testimony  of  Chamberlin,  who  was  a 
witness  on  part  of  the  defendant,  which  in  the  main  corrobo- 
rates what  Smith  testified  to ;  he  said  he  made  a  delivery  of 
possession  of  the  premises  to  Wm.  J.  Smith,  tells  you  how  it 
was  done,  and  that  he  heard  Smith  making  a  lease  of  the  prem- 
ises to  Williams  until  the  fii-st  day  of  April  following,  talked 
something  about  it  being  in  the  winter  and  very  cold,  etc.,  and 
it  would  be  too  bad  to  turn  him  out  and  he  would  just  give  him 
the  privilege  of  staying  there. 

Before  that  time,  on  the  7th  of  January,  1887,  an  instrument 
of  writing  was  drawn,  which  is  as  follows : 

"  This  agreement  made  this  7th  day  of  January,  A.  D.  1887, 
between  Wm.  J.  Smith,  vendee  of  W.  N.  Hadden,  of  the  firet 
part,  and  Wm.  C.  Williams,  of  the  second  part,  partieai  to  a 
landlord's  warrant  now  in  the  hands  of  the  sheriff  of  Jefferson 
County  and  issued  November  8th,  1886,  by  John  St.  Clair,  J.  P., 
to  said  sheriff  to  give  first  party  possession  of  two  messuages 
therein  described. 

"  Witnesseth,  That  said  first  party  agrees  with  second  party 
to  give  him  two  weeks  from  this  date  to  pay  him,  the  said  fii-st 
party,  $6,000  for  said  lands  described  in  said  warrant  now  in 
the  sheriff's  hands;  and  if  second  pai^y  does  not  pay  said 
amount  in  said  two  weeks,  then  at  the  expiration  of  that  time 
he,  the  said  second  party,  will  remove  from,  deliver  up,  and 
quit  the  possession  of  said  premises ;  and  hereby  authorize  the 
said  sheriff  of  Jefferson  County  to  give  the  said  first  party  the 
quiet  and  peaceable  possession  of  said  premises  without  any 
molestation  or  hindrance  of  him  the  said  W.  C.  Williams,  what- 
ever, and  that  the  said  W.  C.  Williams  will  not  be  occupying 
the  said  premises  or  the  buildings  he  now  occupies  situate  on 
them  on  the  21st  day  of  January,  1887. 

"  Witness  our  hands  and  seals  the  day  and  year  above  written. 
"  William  J.  Smith,  {Seal.] 

"William  C.  Williams,        [Seal.] 
"  Witness :  Alexander  J.  Truitt." 

Now,  gentlemen  of  the  jury,  here  we  think  is  one  of  the  prin- 
cipal questions  in  this  case  and  it  is  for  us  to  place  a  construc- 
tion upon  this  instrument  of  writing.  If  this  is  a  contract  of 
sale  and  purchase  between  Wm.  J.  Smith  and  Wm.  C.  Wil- 
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liams  for  the  consideration  therein  made,  we  would  say  that 
under  the  evidence  in  this  case  there  should  be  a  verdict  for 
the  plaintiff  for  the  land  described  in  the  writ,  to  be  released 
upon  the  payment  of  the  purchase  money,  whatever  that  may 
be ;  it  would  be,  if  this  were  a  contract  of  sale,  $6,000  with 
interest  from  the  2l8t  day  of  January,  1887,  Wm.  C.  Williams 
being  then  in  possession  of  the  premises. 

The  construction  of  this  contract  is  for  the  court  We  may 
be  in  error  but  we  do  not  believe  we  are ;  if  we  thought  so  we 
would  decide  differently.  We  think  this  is  a  mere  option  to 
buy ;  we  are  satisfied  that  under  this  contract  of  January  7, 
1887,  there  could  not  be  a  recovery  of  the  pui-chase  money  due 
against  Wm.  C.  Williams.  If  Wm.  C.  Williams  would  have 
held  over  under  this  contract,  which  he  claims  to  have  done, 
— ^if  he  held  over  under  this  contract  after  the  time  he  was  to 
surrender  possession,  and  Wm.  J.  Smith  were  to  bring  a  suit 
to  recover  damages  under  this  contract,  all  he  could  recover 
would  be  for  the  time  Wm.  C.  Williams  detained  the  posses- 
sion of  the  premises  after  the  time  he  was  to  surrender  the 
same,  he  could  not  recover  anything  more.  We  are  frank  to 
confess  that  if  he  could  recover  any  part  of  this  purchase  money 
of  Williams  then  certainly  the  verdict  ought  to  be  the  other 
way ;  it  ought  to  be  what  we  call  a  conditional  verdict. 

Plaintiff's  point  was  as  follows: 

The  court  is  respectfully  requested  to  instruct  the  jury  as 
follows :  That  under  all  of  the  evidence  the  defendants  have 
shown  no  equitable  title  that  a  chancellor  would  enforce,  and 
the  verdict  must  be  for  the  plaintiff  for  the  land  described  in 
the  writ.    Answer:  We  answer  this  point  in  the  affirmative.  [2] 

Defendants'  points  were  as  follows : 

1.  If  the  jury  find  from  the  evidence  that  an  agreement 
existed  between  Williams  and  Gillespie  by  which  the  latter 
agi*eed  in  consideration  of  9l3,600  to  convey  to  the  former  the 
land  in  dispute,  and  said  Williams  agreed  with  W.  J.  Smith 
that  he,  Smith,  would  furnish  to  Williams  $3,300  to  pay  Gilles- 
pie in  pursuance  of  said  agreement  with  Gillespie,  and  W.  J. 
Smith  for  Williams  and  his  stead  made  a  tender  of  $500  of 
money  to  Gillespie,  a  part  of  which  was  furnished  by  Williams, 
and  subsequently  took  from  Gillespie  a  conveyance  of  the  land 
in  his  own  name  in  purauance  of  the  agreement  aforesaid  be- 
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tween  Williams  and  Gillespie  and  for  the  benefit  of  Williams, 
subject  to  the  payment  of  the  purchase  money  he  had  loaned 
Williams,  and  afterwards  set  up  title  in  his  own  name  abso- 
lutely, it  would  give  rise  to  a  resulting  trust  in  favor  of  Wil- 
liams. An%wer:  We  refuse  this  point  under  all  the  evidence 
in  the  case.  We  say  that  Smith  performed  his  agreement  and 
did  what  he  agreed  to  do  and  that  the  article  of  agreement  of 
the  28th  of  April,  1882,  was  a  merger  of  all  other  agreements 
previous  to  that  time.  [3] 

2.  If  the  jury  find  from  the  evidence  that  W.  N.  Hadden 
made  a  deed  for  the  land  in  dispute  to  W.  J.  Smith,  and  he 
accepted  the  conveyance  in  execution  of  a  contract  or  bargain 
made  with  W.  C.  Williams  for  his  own  use,  and  Hadden  would 
not  have  conveyed  to  Smith  unless  he  had  so  accepted  for  the 
benefit  of  Williams,  and  the  latter  expended  $25.00  to  bring 
about  said  conveyance  from  Hadden,  and  the  deed  was  only 
made  in  Smith's  name  to  be  held  by  him  to  secure  the  payment 
of  the  advance  of  $400  made  by  Williams,  there  would  be  a 
resulting  trust  in  favor  of  Williams  subject  to  the  repayment 
by  him  to  Smith  of  the  money  advanced  by  him.  Aniwer : 
This  point  is  refused  under  the  evidence.  [4] 

8.  That  if  the  jury  find  the  facts  as  stated  in  the  first  and 
second  points  of  the  defendants,  and  that  the  contract  of  7th  of 
January,  1887,  between  Williams  and  Smith  was  made  in  exe- 
cution thereof,  their  verdict  should  be  for  the  plaintiff  for  the 
land  described  in  the  writ,  to  be  released  upon  the  payment  of 
$6,000  with  interest  thereon  from  the  21st  of  January,  1887, 
at  such  a  reasonable  time  or  times  as  the  jury  may  fix.  Answer: 
Refused.  [6] 

4.  That  under  all  the  evidence  in  the  case  the  verdict  should 
be  for  the  plaintiff  for  the  land  described  in  the  writ,  to  be 
released  on  the  payment  of  $6,000  with  interest  from  Janu- 
ary 21, 1887,  at  such  time  or  times  as  the  jury  shall  determine. 
Answer:  Refused.  [6] 

[Our  instructions  to  you  are  therefore,  gentlemen  of  the 
jury,  to  render  a  verdict  for  the  plaintiff  for  the  land  described 
in  the  writ  in  this  case.]  [7] 

Verdict  and  judgment  for  plaintiff.     Defendants  appealed. 

Errors  assigned^  among  others,  were  (2-7)  above  instructions, 
quoting  them. 
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O:  A.  Jenks^  Wtnslow  ^  Oalderwood  with  him,  for  appellants. 
— In  an  action  of  ejectment  by  a  vendor  against  a  vendee  who 
has  not  paid  his  purchase  money,  the  rule  that  the  plaintiff  is 
only  entitled  to  have  a  conditional  verdict  and  judgment,  to  be 
released  upon  the  payment  of  the  balance  of  the  purchase  money 
at  such  time  as  the  jury  may  prescribe,  is  not  altered  by  the 
fact  that  much  time  has  elapsed  since  the  execution  of  the  agree- 
ment, and  that  the  defendant  has  intimated  his  inability  to  pay: 
Dixon  V.  Oliver,  6  Watt,  509;  Eberly  v.  Lehman,  100  Pa.  642. 

Neither  law  nor  equity  imputes  laches  to  one  in  possession. 
Even  though  he  may  be  in  default  for  nonpayment,  his  posses- 
sion protects  him  against  immediate  rescission,  and  he  will  be 
allowed  time  to  pay :  Richards  v.  El  well,  48  Pa.  366. 

Time  is  not  of  the  essence  of  real  contracts,  unless  made  so 
by  the  express  agreement  of  the  parties,  or  plainly  indicated  by 
the  attending  circumstances :  D' Arras  v.  Keyser,  26  Pa.  249 ; 
Shields  v.  Miltenberger,  14  Pa.  76 ;  Haveratick  v.  Erie  Gras  Co., 
29  Pa.  254;  Irvin  v.  Bleakley,  67  Pa.  24;  Hatton  v.  Johnston, 
83  Pa.  219. 

H,  Clay  Campbell  and  C.  Z.  Gordon^  W.  M,  Fairman  and 
A,  J.  Truitt  with  them,  for  appellee. — Where  parties  have  de- 
liberately put  their  engagements  into  writing,  in  such  terms  as 
import  a  legal  obligation,  without  any  uncertainty  as  to  the 
object  or  extent  of  their  engagements,  it  is  conclusively  pre- 
sumed that  the  whole  engagement  of  the  pai-ties,  and  the  extent 
and  manner  of  their  undertaking,  was  reduced  to  writing,  and 
all  oral  testimony  of  a  previous  colloquium  between  the  parties, 
or  of  conversations  or  declarations  at  the  time  when  it  was 
completed  or  afterwards,  as  it  would  tend  in  many  instances 
to  substitute  a  new  and  different  contract  for  the  one  which 
was  really  agreed  upon,  to  the  prejudice,  possibly,  of  one  of  the 
parties,  is  rejected :  1  Greenl.  Ev.  351 ;  Sidney  Scl.  Furniture 
Co.  V.  Warsaw  School  District,  130  Pa.  76. 

Judgments  against  vendor  and  vendee,  respectively,  by  their 
different  creditors,  bind  the  right  of  each  in  the  land,  whether 
legal  or  equitable :  Chahoon  et  al.  v.  HoUenback,  16  S.  &  R. 
425. 

Judgments  against  the  vendee  bind  only  his  equitable  inter- 
est, which  is  measured  by  the  purchase  money  paid ;  and  a  pur« 
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chaser  at  sherifiTs  sale  can  take  only  such  interest  as  the  vendee 
held:  Bradley  v.  O'Donnel,  32  Pa.' 279 ;  Wolfe's  App.,  110  Pa. 
126 ;  Kinports  v.  Boynton,  120  Pa.  306. 

Since  the  act  of  June  8,  1881,  P.  L.  84,  a  written  defeasance, 
signed  by  the  grantee,  but  unacknowledged  and  unrecorded, 
though  contemporaneous  with  the  execution  and  delivery  of  a 
deed  absolute  on  its  face,  will  not  be  admitted  to  conveii;  such 
deed  into  a  mortgage :  Sankey  v.  Hawley,  118  Pa.  30 ;  Molly 
V.  Ulrich,  133  Pa.  41 ;  Kellum  v.  Smith,  33  Pa.  158;  Kistier's 
App.,  73  Pa.  393 ;  Kimmel  v.  Smith,  117  Pa.  183. 

Time  will  always  be  regarded  as  material,  where  there  are 
not  mutual  remedies :  Westerman  v.  Means,  12  Pa.  97 ;  Silves- 
ter V.  Born,  132  Pa.  467. 

Opinion  by  Mr.  Justice  Mitchell,  November  4, 1895 : 
All  prior  equities  of  the  appellant  in  the  land,  whether  against 
Gillespie  or  Smith,  were  merged  in  the  agreement  of  April  28, 
1882,  and  thereupon  Smith  held  the  legal  title  and  Williams 
an  equity  under  the  terms  of  that  agreement.  This  equitable 
title  of  appellant  was  conveyed  to  Hadden  by  the  sale  under 
execution  in  1885,  and  in  June,  1886,  Hadden  conveyed  it  to 
Smith  who  thereby  became  vested  with  both  the  legal  and  equi- 
table titles  discharged  of  all  claims  by  appellant.  The  agree- 
ment of  January  7,  1887,  between  Smith  and  appellant  is 
therefore  the  starting  point  of  any  present  equity  that  appel- 
lant may  have  against  Smith  or  his  vendee  the  plaintiff.  This 
is  virtually  conceded  by  the  appellant's  fourth  prayer  for  in- 
struction to  the  jury  that  they  should  render  a  verdict  for  the 
plaintiff  to  be  released  on  the  payment  of  six  thousand  dollars 
with  interest  from  January  7,  1887.  This  agreement  of  Janu- 
ary, 1887,  is  an  agreement  by  Smith  to  sell  on  stipulated  terms, 
but  there  is  no  agreement  by  Williams  to  buy.  The  onl)'  cove- 
nant that  it  contains  on  his  part  is  that  if  he  does  not  pay  the 
price  before  the  date  fixed  he  will  move  out,  and  to  that  end  he 
authorizes  the  sheriff  to  deliver  possession  to  Smith.  To  ex- 
plain this  last  provision  it  is  only  necessary  to  recall  the  situa- 
tion of  the  parties  at  that  time.  Williams's  equitable  title  hail 
as  already  noted  been  sold  by  the  sheriff  to  Hadden  and  con- 
veyed by  Hadden  to  Smith,  thereby  merging  it  in  the  legal  title 
previously  in  Smith.    Possessory  proceedings  before  a  justice 
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of  the  peace  had  resulted  in  a  judgment  against  Williams,  and 
the  sheriff  was  present  with  a  writ  of  habere  facias  possessionem. 
Williams  therefore  had  no  interest  in  the  land,  nothing  but  a 
bare  possession  which  had  been  judicially  declared  at  an  end, 
and  which  the  sheriff  was  about  to  terminate  in  fact.  In  this 
situation  of  affairs,  the  agreement  gave  him  an  option  to  buy, 
nothing  more,  for  there  was  no  obligation  on  his  part  to  do  so. 
It  was  not  a  bargain  and  sale  of  the  land,  either  present  or 
future,  but  a  stay  of  proceedings  in  a  writ  of  possession,  upon 
conditions  named,  the  performance  of  which  was  entirely  op- 
tional on  the  part  of  Williams.  To  take  advantage  of  the  option 
he  was  bound  to  comply  with  its  terms,  and  this  it  is  conceded 
he  never  did. 

Down  to  this  point  the  case  is  perfectly  clear,  and  shows  that 
the  appellant's  entire  interest  in  the  land  wixs  terminated  on 
January  21,  1887,  when  the  sheriff  executed  his  habere  facias, 
and  delivered  possession  to  Smith.  It  appeara  however  that 
the  sheriff's  delivery  of  possession  was  formal  only,  and  after 
Williams's  goods  were  set  out,  he  was  allowed  by  Smith  to  put 
them  back  again  and  continue  his  actual  occupation  of  the  land. 
He  now  claims  that  such  occupation  was  a  resumption  of  his 
former  possession,  and  a  reinstatement  of  his  equitable  title 
which  had  been  divested  by  the  previous  proceedings.  The 
burden  of  proof  of  such  claim  was  of  courae  upon  him,  and  in 
support  of  it  besides  his  own  testimony  that  his  original  agree- 
ment with  Smith  had  never  been  regarded  by  either  party  as 
abandoned,  he  produced  several  witnesses  who  testified  to  dec- 
larations by  Smith,  at  times  not  very  definitely  fixed  but  appar* 
ently  subsequent  to  January,  1887,  that  all  he.  Smith,  wanted 
out  of  the  land  was  his  money  and  interest.  Against  this  is  the 
testimony  of  Smith  that  at  the  time  of  his  purchase  of  the  Had- 
den  title  he  gave  express  notice  that  he  was  buying  now  for 
himself,  his  positive  denial  that  after  that  purchase  he  ever 
made  any  agreement  with  Williams  for  the  sale  of  the  land  ex- 
cept that  of  January  7,  1887,  and  his  explanation  of  allowing 
Williams  to  continue  his  actual  occupancy  of  the  laud  after  the 
sheriff's  delivery  under  his  writ  of  possession,  on  the  ground 
that  it  being  winter  and  Williams  having  no  other  place  to  go, 
he  was  allowed  to  remain  until  April  on  the  express  agreement 
to  go  out  then  or  remain  as  a  tenant  at  a  rent  to  be  fixed  at 
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that  time.  In  this  last  matter  Smith  is  corroborated  by  sheriff 
Chamberliii.  On  this  evidence  no  chancellor,  even  without 
reference  to  the  act  of  April  22, 1856,  P.  L.  533,  would  feel 
justified  in  decreeing  an  equitable  title  iu  Williams. 

The  learned  judge  below  having  given  the  proper  construc- 
tion to  the  agreement  of  January,  1887,  and  there  being  no 
sufficient  evidence  before  him  to  show  any  new  equity  in  ap- 
pellant, was  right  in  directing  a  verdict  for  the  plaintiff. 

Judgment  affirmed. 


Fredonia  National  Bank,  Assignee  of  J.  A.  Waterhouse, 
V.  H.  P.  Perrin  and  A.  Borden,  T.  D.  Collins,  Terre 
Tenant.,  Appellant. 

Fredonia  National  Bank,  Assignee  of  J.  A.  Waterhouse, 
V.  H.  P.  Perrin  and  A.  Borden,  T.  D.  Collins,  Terre 
Tenant,  Appellant. 

H.  P.  Perrin,  A.  Borden  and  H.  J.  Pemberton  in  part 
for  Use  of  Fredonia  Nat.  Bank  and  in  part  for  Use  of 
Farmers'  Bank  of  Springville,  N.  Y.,  v.  J.  A.  Water- 
house  and  W.  B.  Hooker,  T.  D.  Collins,  Terre  Tenant, 
Appellant. 

Mortgage — Trust  and  trustees — Timber^Application  paymerU, 
Where  a  person  purchases  timber  without  knowledge  or  inquiry  as  to 
the  existence  of  mortgages  upon  the  land,  and  gives  checks  and  notes 
which  are  deposited  by  the  owner  in  a  bank  for  collection,  and  the  pro- 
ceeds of  which  when  received  are  used  by  the  owner  In  developing  the 
land  for  oil,  and  it  appears  that  the  cashier  of  the  bank  which  had  collected 
the  checks  and  notes  was  a  trustee  for  the  mortgagees  to  apply  the  proceeds 
of  oil  from  the  land  in  reduction  of  the  mortgtiges,  the  purchaser  of  the 
timber  has  no  standing  to  claim  that  the  proceeds  of  the  timber  should  be 
applied  in  reduction  of  the  moitgages  and  in  relief  of  the  timber  where 
there  is  no  evidence  of  any  agreement  among  the  parties,  or  any  trust  by 
which  the  bank  or  its  cashier  was  to  apply  the  proceeds  of  the  timber 
towards  the  payment  of  the  mortgages. 

Argued  Oct.  10,  1895.     Appeals,  Nos.  288,  239  and  240, 
Oct.  T.,  1895,  by  Truman  D.  Collins,  terre  tenant,  from  judg- 
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ment  of  C.  P.  Forest  Co.,  Feb.  T.,  1898,  Nos.  63,  64  and  58^ 
tried  by  the  court  without  a  juiy.  Before  Sterrett,  C.  J., 
Green,  Williams,  McCollum,  Mitchell  and  Fell,  JJ. 
Affirmed. 

Scire  facias  sur  mortgage.     Before  Notes,  P.  J. 

It  appeared  at  the  trial  of  these  three  cases  that  for  a  few- 
months  prior  to  March  29,  1890,  J.  A.  Waterhouse,  H.  P. 
Perrin,  H.  J.  Pemberton  and  C.  C.  Camp  were  the  ownera  of 
a  large  tract  of  oil-producing  land  in  Howe  township.  Forest 
county,  a  part  of  it  held  in  fee  and  a  part  by  lease. 

Waterhouse  and  Perrin  each  held  one  third  and  Pemberton 
and  Camp  each  one  sixth  interest.  This  tract  was  subject  to  a 
purchase  money  mortgage  held  by  Pratt  &  Phillips,  from  whom 
they  had  purchased. 

Camp  sold  his  interest  (^one  sixth)  to  A.  Borden,  and  on  the 
29th  of  March,  1890,  Waterhouse  sold  his  one  third  interest  to 
Perrin  &  Borden,  and  then  Perrin  became  the  owner  of  one 
half  and  Borden  of  one  third  interest  in  the  land.  To  secure 
the  purchase  money  Perrin  &  Borden  gave  Waterhouse  two 
mortgages  for  $28,000  on  the  one  third  interest  which  he  con- 
veyed to  them. 

These  mortgages  were  assigned  by  Waterhouse  to  the  Fre- 
donia  National  Bank,  prior  to  September  3, 1891.  (Februaiy  6, 
1893,  in  common  pleas  of  Forest  county,  writs  of  scire  facias 
were  issued  on  these  mortgages  to  Nos.  53  and  54  Februaiy 
term,  1893.) 

November  28, 1890,  Perrin,  Borden  and  Pemberton  conveyed 
these  oil  lands  to  J.  A.  Waterhouse  and  W.  B.  Hooker,  who 
gave  a  purchase  money  mortgage  to  secure  their  notes  for 
$89,000.  Prior  to  September  3, 1891,  Hooker  conveyed  his 
interest  to  Waterhouse.  Some  of  the  Waterhouse  and  Hooker 
notes  were  negotiated  to  the  Fredonia  National  Bank  and  some 
to  the  Farmers'  Bank  of  Springville,  N.  Y.,  and  the  balance 
were  held  by  the  mortgagees,  Perrin,  Borden  and  Pemberton, 
at  the  time  of  bringing  suit. 

Prior  to  September  3, 1891,  an  arrangement  was  made  between 
the  mortgagor  and  the  mortgagees  and  the  two  banks,  by  which 
the  oil  produced  from  the  land  was  to  be  run  to  the  credit  of 
F.  R.  Green,  the  cashier  of  the  Fredonia  bank,  by  which 
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arrangement  he  became  the  agent  or  trustee  of  the  parties 
interested,  for  the  purpose  of  selling  the  oil  and  after  paying 
the  expenses  of  operating  the  property,  applying  the  balance 
upon  the  mortgage  debts  against  it.  Waterhouse,  on  the  8d 
day  of  September,  sold  and  conveyed  the  timber  on  three  sub- 
divisions of  the  land,  Nos.  6,  7  and  8,  embracing  about  300 
acres,  to  T.  D.  Collins  for  $3,000,  one  third  in  Ciish  by  check  on 
the  Brookville  National  Bank,  of  Brookville,  Pa.,  and  the  Iml- 
ance  in  two  notes  of  tl,000  each,  due  in  six  and  twelve  months, 
respectively.  The  check  and  notes  were  given  to  Green  and 
were  paid  to  the  Fredonia  National  Bank,  of  which  he  was 
cashier,  and  the  proceeds  of  the  check  and  notes  were  given 
by  Green  to  Waterhouse,  and  used  by  him  to  pay  operatifag 
expenses. 

Collins  had  no  knowledge  of  the  mortgages  upon  the  prop- 
erty. The  last  note  of  Collins  for  $1,000  was  collected  through 
Green's  bank  September  6,  1892,  on  the  day  of  its  maturity. 

On  the  9th  of  Februaiy,  1893,  a  writ  of  scire  facias  was 
issued  on  this  last  moitgage  in  the  name  of  Perrin,  Borden  and 
Pembei-ton  to  No.  68,  February  tei-m,  1893. 

A  jury  tiial  was  waived  and  the  cases  were  tried  before  his 
honor,  C.  H.  Noyes,  P.  J. 

The  opinion  of  the  court  in  Nos.  63  and  64,  Feb.  T.,  1893, 
being  the  fii*st  two  of  the  above  cases,  was  as  follows : 

These  two  cases  of  scire  facias  sur  mortgage  were  tried  to- 
gether before  the  court,  June  18, 1895,  jury  trial  being  waived 
in  both.  No  defense  was  interposed  by  the  defendants  in  the 
scire  facias,  but  Truman  D.  Collins,  who  had  been  permitted 
to  intervene,  pro  interesse  suo,  upon  his  petition  setting  forth 
among  other  things  that  he  was  the  purchaser  of  the  standing 
timber  upon  a  portion  of  the  mortgaged  premises,  pleaded  pay- 
ment with  leave,  and  upon  this  plea  issue  was  joined. 

FINDINGS  OF  FACT. 

Both  the  mortgages  in  suit  were  given  to  secure  the  same 
indebtedness  evidenced  by  a  series  of  negotiable  promissory 
notes,  some  made  by  Andrew  Borden  and  indorsed  by  H.  P. 
Perrin,  others  made  by  Perrin  and  indorsed  by  Borden,  and 
amounting  in  the  whole  to  $28,000.  The  mortgages  were  both 
assigned  to  the  Fredonia  National  Bank  by  J.  A.  Waterhouse, 
Vol.  clxxii — 2 
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the  mortgagee,  May  9,  1890.  November  28,  1890,  Borden, 
Perrin  and  one  Pemberton  conveyed  the  mortgaged  premises 
to  J.  A.  Waterhouse  and  W.  B.  Hooker,  Waterhouse  and  Hooker 
giving  a  large  number  of  negotiable  promissory  notes  in  pay- 
ment of  the  purchase  money,  and  securing  the  payment  of  the 
same  by  a  joint  mortgage  upon  the  same  pi*operty  described  in 
the  mortgages  in  these  actions.  It  is  admitted  of  recoi*d  that 
prior  to  September  8, 1891,  the  title  to  the  timber  upon  tlie 
mortgaged  premises  was  vested  in  J.  A.  Waterhouse.  There 
is  no  evidence  that  any  of  the  notes  secured  by  the  two  mort- 
gages in  suit  had  been  paid,  except  that  for  the  liquidation  of 
judgments  heretofore  entei-ed  in  this  court.  In  these  cases  the 
plaintiffs  filed  a  paper  claiming  only  for  four  of  the  notes, 
amounting  together  to  814,000,  with  interest  from  March  28, 
1890,  and  $628  attorneys*  commissions.  From  this  we  find  that 
the  amount  due  and  unpaid  of  the  mortgage  debt  is  $14,000, 
with  interest  as  aforesaid,  and  attorneys'  commission  of  five  per 
cent,  as  provided  in  the  mortgages. 

On  the  8d  day  of  September,  1891,  J.  A.  Waterhouse  sold 
and  conveyed  to  T.  D.  Collins,  the  terre  tenant,  the  standing 
timber  on  part  of  the  mortgaged  premises  for  $8,000,  which 
was  its  fair  maiket  value  at  the  time,  Collins  giving  in  payment 
of  the  purchase  money  negotiable  promissory  notes,  all  of  which 
were  paid  before  the  commencement  of  these  proceedings.  At 
and  before  the  time  of  this  sale  the  Fiedonia  National  Bank 
was  a  holder  of  some  of  the  notes  given  by  Waterhouse  and 
Hooker  as  purchase  money  to  Borden,  Perrin  and  Pemberton, 
and  secured  by  the  mortgage  given  by  Waterhouse  and  Hooker 
before  referred  to.  The  Farmers'  Bank  of  Springville,  N.  Y., 
was  the  holder  of  other  notes  of  the  same  series.  F.  R.  Green 
was  the  cashier  of  the  Fredonia  National  Bank.  The  oil  pro- 
duced from  the  mortgaged  premises  was  run  in  the  pipe  lines 
to  the  credit  of  Green  by  some  arrangement  between  the  own- 
ers of  the  property  and  the  holdei-s  of  these  notes,  and  was  sold 
by  Green  and  the  proceeds  applied  to  the  payment  of  the  notes 
secured  by  the  Waterhouse  and  Hooker  mortgage  as  trustee  for 
that  purpose.  Prior  to  making  the  sale  of  the  timber  to  Col- 
lins, Waterhouse  informed  Green  that  he  intended  to  sell  the 
timber.  After  the  sale  he  delivered  to  Green  the  notes  given 
by  Collins  for  the  purchase  money  for  collection  through  the 
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FredoDia  National  Bank,  and  with  the  understanding  that  the 
proceeds  were  to  be  turned  over  by  Green  to  Waterhouse  to 
pay  for  operations  upon  the  mortgaged  pi-emises.  Green  knew 
at  the  time  that  the  notes  represented  the  purchase  money  of 
the  timber  sold  to  Collins.  He  received  the  proceeds  of  the 
notes  when  paid  and  turned  it  over  to  Waterhouse  in  accord- 
ance with  the  undei-standing. 

I  find  specifically  as  requested  by  the  plaintiff  as  follows : 

"  1st,  When  T.  D.  Collins,  the  terre  tenant,  purchased  from 
John  A.  Waterhouse  the  timber  which  is  the  subject-matter  in 
controversy  in  this  suit,  said  Collins  did  not  know  of  the  exist- 
ence of  the  mortage  upon  which  this  suit  was  brought,  nor  did 
he  make  any  examination  of  the  records  or  inquire  of  John  A. 
Waterhouse  concerning  liens  upon  said  timber. 

**  2d.  At  the  time  of  the  sale  of  said  timber  by  said  Water- 
house  to  said  Collins,  neither  the  Fredonia  National  Bank  nor 
F.  R.  Gi-een,  its  cashier,  had  any  notice  of  such  sale." 

As  I  have  already  found,  Green  knew  that  Waterhouse  in- 
tended to  sell  the  timber,  but  there  is  no  evidence  that  he  knew 
of  the  specific  sale  to  Collins,  nor  to  whom  or  upon  what  terms 
Waterhouse  intended  to  sell,  nor  that  the  information  was  given 
to  him  in  his  capacity  of  cashier  of  the  bank. 

"  3d.  No  portion  of  the  proceeds  of  the  sale  of  said  timber  by 
said  Waterhouse  to  said  Collins  was  paid  to  said  Green  either 
by  said  Collins  or  by  said  Waterhouse  to  apply  upon  any  of  the 
notes  secured  by  the  mortgage  in  suit. 

"  5th.  There  was  no  express  release  of  any  of  this  mortgage 
or  any  part  thereof  upon  said  timber  sold  by  said  Waterhouse 
to  said  Collins. 

"  6th.  There  was  no  authority  from  the  Fredonia  National 
Bank  to  F.  R.  Green  to  release  the  mortgage  in  suit  from  said 
timber  sold  by  said  Waterhouse  to  said  Collins. 

^^7th.  Neither  the  Fredonia  National  Bank  nor  any  of  its 
officers  other  than  F.  R.  Green  had  any  knowledge  of  the  sale 
of  said  timber  by  said  Waterhouse  to  said  Collins,  nor  the  pay- 
ment of  any  of  the  purchase  money  of  such  sale  by  said  Water- 
house  to  said  Green  in  any  capacity.'' 

I  have  adopted  the  3d  and  5th  requests  for  findings  of  fact 
on  the  part  of  the  defendants  in  my  general  findings,  and  so 
much  of  the  other  requests  as  I  am  able  to  find  sustained  by 
the  evidence. 
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CONCLUSIONS  OF  LAW. 

I  adopt  and  affirm  the  first  proposition  of  law  on  the  part  of 
the  plaintiff.  I  do  not  think  it  necessary  to  answer  the  second, 
specifically,  under  the  facts  in  this  case. 

Much  that  is  contained  in  the  points  of  law  presented  by  the 
defendants,  is  correct  in  the  abstract,  but  I  am  unable  to  adopt 
any  of  them  as  applied  to  the  facts  of  this  case.  My  general 
conclusion  of  law  is,  that  the  facts  in  evidence  do  not  sustain 
the  plea  of  payment  with  leave  interposed  by  the  terre  tenant, 
and  that  the  plaintiff  is  entitled  to  enforce  its  mortgages  as  well 
against  the  timber,  purchased  by  the  teiTC  tenant  as  against 
the  mortgaged  premises  in  general,  unless  exceptions  are  filed 
within  five  days.  Judgment  will  therefore  be  entered  in  favor 
of  the  plaintiff  and  against  the  defendants  and  the  terre  tenant 
for  the  sum  of  $19,259.32,  being  the  amount  of  the  four  notes 
with  interest,  as  aforesaid,  to  this  date,  and  the  attorneys'  com- 
mission 5  per  cent  on  $14,000,  as  provided  in  the  mortgage. 

The  opinion  of  court,  in  No.  58,  Februaiy  term,  1893,  being 
the  third  of  the  above  cases,  was  as  follows : 

This  is  an  action  of  scire  facias  sur  mortgage.  A  jury  trial 
having  been  waived  the  cause  was  tried  before  the  court, 
June  18,  1895.  No  defense  is  interposed  on  the  part  of  the 
defendants,  but  Truman  D.  Collins,  who  had  been  permitted  to 
intervene  as  terre  tenant  pro  interesse  suo  upon  his  petition  set- 
ting forth,  among  other  things,  that  he  was  the  purchaser  of  the 
timber  upon  a  portion  of  the  mortgaged  premises,  entered  a 
plea  of  payment  with  leave,  and  upon  this  plea  issue  was  joined. 
On  the  trial,  by  leave  of  court,  the  I'ecord  and  proceedings  were 
amended  so  that  the  case  should  stand  for  the  use  in  part  of 
the  Fredonia  National  Bank  of  Fredonia,  N.  Y.,  and  in  part  of 
the  Farmers'  Bank  of  Springville,  N.  Y.  The  mortgage  in  suit 
was  dated  the  28th  day  of  November,  1890,  and  given  to  secure 
a  large  number  of  negotiable  promissory  notes,  described  in  the 
mortgage,  amounting  to  $89,000 ;  the  said  notes  falling  due, 
with  interest,  at  various  times  beginning  six  months  from  the 
date  of  the  mortgage.  The  mortgage  contains  a  provision  au- 
thorizing the  scire  facias  to  issue  and  judgment  to  be  taken  for 
the  full  amount  of  the  mortgage  unpaid,  upon  default  of  pay- 
ment of  any  note  or  interest  for  thirty  days,  subject  to  stay  of 
execution  upon  payment  of  the  whole  amount  due,  and  costs. 
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The  Farmers'  Bank  of  Springville,  N.  Y.,  is  the  holder  of  four 
notes  made  by  J.  A.  Waterhouse  for  $2,916.66  each,  with  in- 
t^i-est  from  November  28, 1890,  all  of  which  had  been  due  more 
than  thirty  days  at  the  time  of  the  issuing  of  the  scire  facias  in 
this  case.  The  Fi-edonia  National  Bank  of  Fredonia,  N.  Y.,  is 
the  holder  of  notes  made  by  W.  B.  Hooker,  and  of  one  note 
made  by  J,  A.  Waterhouse,  as  per  schedule  marked  Exhibit  A 
attached  to  this  finding,  containing  also  a  statement  of  the  notes 
held  by  the  Farmers'  Bank,  as  aforesaid.  All  these  notes  are 
parcel  of  the  notes  secured  by  the  mortgage  above  referred  to, 
and  are  unpaid  and  due  with  interest.  There  is  no  evidence 
from  which  I  can  find  whether  any  other  of  the  notes  secured 
by  the  mortgage  have  been  paid  or  not,  or  who  are  the  legal 
holders  thereof. 

Prior  to  the  8d  day  of  September,  1891,  F.  R.  Green  was 
the  cashier  of  the  Fi*edonia  National  Bank.  By  some  arrange- 
ment between  the  owners  of  the  property,  and  the  holders  of 
the  notes  secured  by  the  mortgage  in  suit,  or  some  of  them, 
including  the  Fredonia  National  Bank  and  the  Farmers'  Bank 
of  Springrville,  N.  Y.,  the  oil  produced  from  the  mortgaged 
premises  was  run  in  pipe  lines  to  the  credit  of  F.  R.  Green,  as 
trustee,  by  whom  it  was  sold  and  the  proceeds  applied  to  the 
payment  of  the  notes  held  by  the  parties  to  this  an-angement ; 
Green  acting  as  trustee  for  the  owners  and  other  creditors  in 
this  manner  and  to  this  extent. 

On  the  8d  day  of  September,  1891,  J.  A.  Waterhouse  had 
title  to  the  timber  on  the  mortgaged  premises,  and  sold  the 
same  to  T.  D.  Collins,  the  terre  tenant,  for  the  sum  of  $8,000, 
which  was  its  fair  market  value  at  the  time.  Before  making 
the  sale  Waterhouse  obtained  the  consent  of  Borden,  and  in- 
formed F.  R.  Green  that  he  intended  to  sell  the  timber,  but 
without  informing  him  to  whom  the  sale  was  intended  to  be 
made  or  of  the  terms  of  sale  contemplated.  After  the  sale 
Waterhouse  delivered  the  notes  given  by  Collins  in  payment 
of  the  purchase  money  to  Green  for  collection  through  the  Fre- 
donia National  Bank.  Green  knew  at  the  time  that  the  notes 
represented  the  purchase  money  of  the  timber  on  the  mort- 
gaged premises.  At  the  time  of  the  delivery  of  the  notes  it 
was  understood  between  Green  and  Waterhouse  that  the  avails 
of  the  notes  when  collected  should  'be  used  in  payment  of  the 
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expenses  of  drilling  oil  wells  upon  the  mortgaged  property,  and 
the  money  received  from  Collins,  when  the  notes  were  paid, 
was  turned  over  by  Green  to  Waterhouse  for  the  purpose,  in 
pursuance  of  that  undei*standing. 

I  find  specifically  the  facts  as  requested  by  the  plaintiffs  in 
their  requests  as  follows : 

"  Ist.  When  T.  D.  Collins,  the  terre  tenant  purchased  from 
John  A.  Waterhouse  the  timber  which  is  the  subject-matter  in 
controversy  in  this  suit,  said  Collins  did  not  know  of  the  exist- 
ence of  the  mortgage  upon  which  this  suit  was  brought,  nor 
did  he  make  any  examination  of  the  records  or  inquire  of 
John  A.  Waterhouse  concerning  liens  upon  said  timber. 

^'  2d.  At  the  time  of  the  sale  of  said  timber  by  said  Water- 
house  to  said  Collins,  neither  the  Fredonia  National  Bank  nor 
F.  R.  Green,  its  cashier,  had  any  notice  of  such  sale. 

^^  3d.  No  portion  of  the  proceeds  of  the  sale  of  said  timber 
by  said  Waterhouse  to  said  Collins  was  paid  to  said  Green, 
either  by  said  Collins  or  by  said  Waterhouse,  to  apply  upon  any 
of  the  notes  secured  by  the  mortgage  in  suit. 

^^  5th.  There  was  no  express  release  of  any  of  this  mortgage 
or  of  any  part  thereof  upon  said  timber  sold  by  said  Water- 
house  to  said  Collins. 

"6th.  There  was  no  authority  from  the  Fredonia  National 
Bank  to  F.  R.  Green  to  release  the  mortgage  in  suit  from  said 
timber  sold  by  said  Waterhouse  to  said  Collins. 

"  7th.  Neither  the  Fredonia  National  Bank  nor  any  of  its 
officers  other  than  F.  R.  Green  had  any  knowledge  of  the  sale 
of  said  timber  by  said  Waterhouse  to  said  Collins,  nor  the  pay- 
ment of  any  of  the  purchase  money  of  such  sale  by  said  Water- 
house  to  said  Green  in  any  capacity. 

"8th.  Four  of  the  notes  secured  by  the  mortgage  in  suit 
and  unpaid,  to  wit:  One  payable  in  twelve  months  from  the 
date  thereof,  one  payable  in  eighteen  months  from  the  date 
thereof,  one  payable  in  twenty-four  months  from  the  date 
thereof,  and  one  payable  in  thirty-six  months  from  the  date 
thereof,  each  being  for  the  sum  of  $2,916.66,  were  discounted 
by  the  Farmers'  Bank  of  Springville,  New  York,  before  matur- 
ity and  befora  the  sale  of  said  timber  by  said  Waterhouse  to 
said  Collins,  and  said  notes  now  belonging  to  said  FarmeiV 
Bank  of  Springville,  New  York. 
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"  9th.  Neither  said  Farmei-s*  Bank  of  Springville,  New  York, 
or  any  of  its  ofiBcers  had  any  knowledge  of  the  sale  of  said  tim- 
ber by  said  Waterhouse  to  said  Collins,  nor  was  any  portion  of 
the  proceeds  of  said  sale  received  by  said  bank. 

"  10th.  Said  Farmei-s'  Bank  of  Springville,  New  York,  did 
not  in  any  way  either  expressly  or  by  implication  release  the 
lien  of  the  mortgage  in  suit,  or  any  part  thereof  from  said  tim- 
ber sold  by  said  Waterhouse  to  said  Collins,  unless  the  facts 
hereafter  found  amount  to  such  i-elease." 

I  have  adopted  in  my  general  findings  the  requests  of  the 
defendants  Nos.  1st,  2d,  4th  and  6th,  with  some  slight  changes 
required  by  my  view  of  the  evidence.  I  have  found  specifi- 
cally as  requested  in  the  defendants'  8d  and  5th  requests. 

CONCLUSIONS  OP  LAW. 

I  answer  the  propositions  of  law  presented  by  the  plaintiffs 
as  follows : 

"1.  Under  all  the  evidence  in  this  case,  there  is  no  release 
shown  of  the  mortgage  in  suit,  upon  the  timber  sold  by  John 
A.  Waterhouse  to  T.  D.  Collins,  and  the  plaintiff  is  entitled  to 
recover  against  said  Collins  as  teiTC  tenant  the  full  amount  of 
the  judgment  recovered  upon  this  mortgage  against  the  de- 
fendants in  this  case.  Arnwer:  I  answer  that  in  the  affirm- 
ative. 

"  2.  A  release  by  F.  R.  Green  of  the  mortgage  upon  the  tim- 
ber sold  by  said  Waterhouse  to  said  Collins  would  not  be 
binding  upon  the  plaintiff  bank,  unless  such  release  was  au- 
thorized by  the  bank  or  subsequently  mtified  by  it.  Answer : 
This  is  answered  in  the  affirmative ;  but  must  not  be  under- 
stood to  mean  that  express  and  written  authority  would  be 
necessary  to  make  such  release  valid. 

"  3.  The  notes  in  evidence  are  commercial  paper  in  form,  and 
the  mortgage  sued  upon  is  but  security  for  them,  and  the  other 
notes  described  therein.  Any  defense  therefore  which  the 
defendant  is  precluded  from  making  against  the  notes  in  the 
bands  of  the  present  holders,  he  cannot  make  against  said  mort- 
gage so  far,  at  least,  as  such  notes  are  affected.  Answer :  This 
is  answered  in  the  affirmative. 

^^  4.  Under  the  uncontroverted  evidence  in  the  case,  the  plain- 
tiffs are  entitled  to  recover  for  the  use  of  the  Farmers'  Bank 
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of  Springville,  New  York,  for  the  amount  of  money,  with  inter- 
est, it  advanced  upon  the  notes  in  evidence,  secured  by  the  mort- 
gage sued  upon,  which  were  discounted  by  said  bank.  Answer : 
This  is  answered  in  the  afiBrmative." 

I  am  unable  to  adopt  as  applicable  to  this  case  any  of  the 
propositions  of  law  submitted  by  the  defendants,  though  some 
of  them  are  correct  in  the  abstract.  My  general  conclusion  of 
law  is,  that  the  facts  shown  by  the  evidence,  and  found  by  the 
court,  do  not  sustain  the  defendants'  plea  of  payment  with 
leave,  and  that  the  plaintiffs  are  entitled  to  judgment  for  the 
amount  of  the  mortgage  debt  remaining  unpaid,  with  interest 
and  attorneys'  commission ;  the  execution  to  be  subject  to  the 
equitable  control  provided  for  in  the  mortgage. 

Unless  exceptions  are  filed  in  five  days,  judgment  is  there- 
fore directed  to  be  entered  in  favor  of  the  plaintiffs  and  against 
the  defendants  and  the  terre  tenant  for  the  sum  of  thirty 
thousand,  four  hundred  and  seventy-one  and  six  one  hundi-edths 
dollars,  being  the  amount  remaining  due  and  unpaid  to  the 
use  plaintiffs  of  the  mortgage  debt,  with  intei-est  to  this  date, 
and  attorneys'  commission  as  provided  in  the  mortgage. 

A  supplemental  opinion  of  the  court  in  all  three  cases  was  as 
follows : 

My  reasons  for  the  conclusions  of  law  anived  at  in  these 
cases  may  be  briefly  stated.  It  is  unquestionably  true,  as  stated 
by  the  defendants  in  their  fourth  point,  that  the  owner  of  the 
mortgaged  premises  had  a  right  to  sell  the  timber  thereon,  and 
the  purchaser  a  right  to  remove  it  from  the  premises  unless 
prevented  by  some  order  or  injunction.  It  is  equally  true  that 
the  holders  of  the  notes  secured  by  the  mortgage  wei*e  bound 
to  accept  payment  of  those  notes  after  maturity  when  it  was 
tendered  by  the  owner,  and  could  not  decline  to  receive  such 
payment  because  the  money  was  the  proceeds  of  the  sale  of 
the  timber.  Nevertheless,  if  the  equitable  owner  of  the  mort- 
gage authorized  the  mortgagor  to  sell  the  timber,  meaning  by 
this  to  sell  it  discharged  of  the  lien  of  the  mortgage,  or  if  know- 
ing that  it  had  been  in  fact  sold  by  the  owner  upon  that  foot- 
ing, he  received  the  proceeds  as  a  payment  upon  the  mortgage, 
tlie  lien  of  the  mortgage  would  be  discharged  from  the  timber. 

The  difference  between  the  view  of  the  Supreme  Court  which 
led  to  its  reversal  of  the  judgment  of  this  court  for  want 
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of  a  sufficient  affidavit  of  defense,  and  the  view  taken  by  us, 
seems  to  be  in  the  construction  of  the  affidavits ;  the  Supreme 
Court  giving  to  the  language  used  a  broader  meaning  than  we 
thought  was  justified.  But  under  the  facts  in  evidence  here, 
the  questions  touched  upon  by  the  Supreme  Court  do  not  rise. 
The  Predonia  National  Bank  is  practically  a  trustee  for  who- 
ever maybe  the  owner  of  the  outstanding  notes  secured  by  the 
mortgage.  It  could  bind  only  itself  by  any  act  such  as  that 
alleged  against  it.  And  it  does  not  appear  that  the  bank  has 
either  authorized  any  sale,  received  any  proceeds,  or  ratified 
any  sale  of  the  timber  after  it  was  made.  Its  only  connection 
with  the  transaction  was  the  collection  of  the  notes  for  Water- 
house,  who  was  the  owner  of  them,  and  turning  over  the  pro- 
ceeds in  accordance  with  his  directions. 

The  fact  that  prior  to  the  sale  Waterhouse  said  to  Green,  the 
cashier  of  the  bank,  that  he  intended  to  sell  the  timber,  without 
giving  him  any  information  as  to  the  particular  sale  intended 
to  be  made,  or  any  intimation  that  the  purchaser  was  to  take 
the  timber  dischai-ged  of  the  mortgage,  or  that  his  consent  or 
that  of  the  bank  was  either  desired  or  deemed  necessary,  is  cer- 
tainly of  no  significance.  Nor  can  the  receipt  of  the  money  by 
the  bank,  in  due  coui-se  of  business,  or  by  Green  under  the 
express  arrangement  with  Waterhouse  for  its  application,  and 
not  as  a  payment  upon  the  mortgage,  be  regarded  as  a  ratifica- 
tion of  the  sale  or  extinguishment  of  the  lien  of  the  mortgage 
in  whole  or  in  part. 

The  simple  fact  is  that  the  terre  tenant  purchased  this  timber 
and  paid  for  it  without  taking  the  trouble  to  examine  the  rec- 
ords, where  he  might  have  found  complete  information  as  to 
the  incumbrances  upon  it.  We  greatly  regret  that  he  should 
suffer  loss,  but  it  has  been  caused  by  his  own  supine  negli- 
gence, and  there  is  no  reason  disclosed  in  the  evidence,  legal  or 
equitable,  why  it  should  be  cast  upon  the  holders  of  the  notes 
secured  by  the  mortgages  in  suit. 

JError  asngned  was  in  entering  judgments  as  above  in  all 
three  cases. 

J.  W,  Lee^  T.  F.  Ritchey  and  Samuel  T.  Neill  with  him,  for 
appellant. — The  owner  of  the  land  had  a  right  to  sell  the  tim- 
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ber,  notwithstanding  the  mortage  upon  the  land :  Hoskins  v. 
Woodward,  45  Pa.  42;  Wilson  v.  Maltby,  59  N.  Y.  127. 

The  appellant  had  a  right  to  bay  and  remove  the  timber  from 
the  land  unless  guilty  of  waste  as  against  the  plaintiff,  a  mort- 
gage creditor :  Angier  v.  Angew,  98  Pa.  590. 

Ths  convei-sion  of  the  timber  into  money  by  Waterhouse, 
and  using  that  money  in  operating  for  and  producing  oil  on 
the  mortgaged  premises,  was  not  waste. 

The  plaintiff's  cashier  and  agent,  having  permitted  the  sale 
of  the  timber  by  the  owner,  and  received  the  proceeds  of  the 
sale,  it  cannot  claim  a  right  to  retain  a  lien  on  such  timber: 
Baird  v.  Corwin,  17  Pa.  462 ;  Fredonia  Bank  v.  Perrin,  166  Pa. 
177. 

The  estate  of  Collins  in  the  timber  stood  as  surety  to  the 
plaintiff  for  the  estate  of  Waterhouse  in  the  land,  and  plaintiff 
was  bound  to  apply  the  money  received  from  the  sale  of  the 
timber  to  the  benefit  of  Collins  in  extinguishing  its  liens  there- 
on :  Mevey's  App.,  4  Pa.  80 ;  Martin's  App.,  97  Pa.  85 ;  Pax- 
ton  v.  Harrier,  11  Pa.  812;  German  Am.  Bank  v.  Foreman, 
138  Pa.  474. 

The  plaintiff,  as  the  owner  of  a  prior  mortgage  on  an  undi- 
vided third  interest  in  the  land,  had  a  right  to  apply  the  amount 
of  money  from  the  timber  to  the  extinguishment  of  the  mort- 
gage debt,  unless  it  was  in  excess  of  the  value  of  the  one  third 
interest  in  the  land. 

But  whether  the  money  for  the  timber  went  to  the  extin- 
guishment of  the  mortgage  debts  or  not,  it  is  contended  on 
behalf  of  appellant  that  its  receipt  by  Green,  with  knowledge 
of  the  fact  that  it  was  from  the  sale  of  the  timber  under  the 
facts  found  by  the  court,  operated  as  payment  and  release  of 
the  lien  of  the  mortgage. 

If  a  debt  is  secured  by  a  mortgage  either  of  the  mortgagees 
may  receive  payment  and  discharge  the  whole  debt :  Freeman 
on  Cotenants,  sec.  178;  Bowes  v.  Seeger,  8  W.  &  S.  222; 
Packer  v.  Owens,  164  Pa.  185;  Fesmire  v.  Shannon,  143  Pa. 
201 ;  Ackla  v.  Ackla,  6  Pa.  228. 

Jf.  JST.  Byles  and  i>.  J.  Ballf  P.  M,  Clark  with  him,  for  appel- 
lees.— In  the  face  of  the  express  findings  of  fact  that  Green 
had  no  authority  from  bank  to  release  the  mortgage,  there  does 
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not  seem  to  be  any  opportunity  to  ofiFer  any  argument  upon  the 
sabject.  No  authorities  need  be  cited  to  show  that  an  agent 
cannot  do  what  he  has  no  authority  to  do. 

But  Green  did  not  undertake  to  release  the  mortgage. 
Waterhouse  simply  told  him  ^^  there  was  some  timber  on  the 
land  which  he  was  thinking  of  selling,"  and  there  is  no  evi- 
dence that  this  information  was  given  to  him  in  the  capacity 
of  cashier  of  the  bank.  He  was  not  informed  of  the  person  to 
whom  the  sale  was  to  be  made^  nor  of  the  terms  nor  time  of 
the  proposed  sale,  and  after  the  sale  we  submit  that  any  part 
he  took  in  relation  to  the  proceeds  of  the  sale  of  the  timber  was 
as  agent  for  Waterhouse  and  not  as  agent  for  the  bank. 

Surely  the  Fredonia  National  Bank  has  done  nothing  to  prej- 
udice Mr.  Collins,  the  appellant,  in  this  matter.  It  did  not 
know  of  the  sale  of  the  timber  to  him,  and  took  no  part  in  such 
sale.     Collins*  notes  merely  passed  through  it  for  collection. 

The  moi-tgage  in  this  case  showed  upon  its  face  that  it  wiis 
given  to  secure  a  series  of  promissory  notes.  These  notes  were 
commercial  in  form,  and  four  of  them  were  held  by  the  Far- 
mers' Bank.  The  transfer  of  these  notes  by  the  mortgagees 
to  the  Farmers'  Bank  carried  with  them  a  right  to  the  mortgage 
as  security  for  them.  The  assignment  of  a  mortgage  debt  car- 
ries with  it  the  mortgage :  Moore  v.  Cornell,  86  Pa.  820 ;  De- 
Witts'  App.,  76  Pa.  283 ;  Borland  v.  Meurer,  189  Pa.  513. 

No  defense  can  be  interposed  to  a  mortgage  by  the  mort- 
gagor which  is  excluded  from  being  set  up  against  the  notes 
secured  thereby :  Welton  v.  Littlejohn,  163  Pa.  205. 

A  mortgagee  for  the  benefit  of  others  interested  in  the  secur- 
ity is  not  clothed  with  the  power  to  extinguish  the  mortgage 
regardless  of  the  rights  of  the  real  beneficiary  for  whom  he 
stands  in  the  relation  of  trustee :  McClaughry  v.  McClaughry, 
121  Pa.  477 ;  Peterson  v.  Lothrop,  84  Pa.  223 ;  Roberts  v.  Hal- 
stead,  9  Pa.  82;  Betz  v.  Heebner,  1  P.  W.  280. 

J.  W.  Lee,  T.  F.  Ritchey  and  Samuel  S.  NeiU  with  him,  for 
appellant,  in  reply. — F.  R.  Green  represented  all  the  parties  in 
interest  in  these  mortgages  and  had  a  right  to  receive  the  money 
for  the  timber. 

The  Farmers'  Bank  had  no  superior  right  in  this  case. 

The  questions  raised  in  Welton  v.  Littlejohn,  163  Pa.  205, 
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have  no  application  here.  If  this  plaintiff  has  a  remedy  it  is 
against  Green,  its  own  agent,  who  collected  the  price  of  the 
timber  from  Collins.  As  a  bona  fide  holder  of  the  notes  and  a 
use  plaintiff  in  this  suit,  it  cannot  avoid  the  defense  of  Collins, 
nor  deny  responsibility  for  Green's  acts. 

To  make  a  sale  of  the  timber  or  the  oil  or  the  coal  from  the 
land  by  a  mortgtigor  good,  there  must  not  only  be  an  acquies- 
cence on  part  of  the  mortgagee,  but  there  must  be  an  intention 
to  release  the  lien  of  the  mortgage  before  it  can  have  that  effect : 
Collins's  App.,  166  Pa.  177 ;  Pratt  v.  Waterhouse,  168  Pa.  45. 

No  court  in  this  land  would  enjoin  Collins  were  he  now 
removing  his  timber,  on  the  gi'ound  that  it  was  waste,  and  that 
is  the  test :  Hastings  v.  Cninckleton,  3  Yeates,  261 ;  Shoemak- 
er's App.,  106  Pa.  392 ;  Sayera  v.  Hoskinson,  110  Pa.  473. 

Opinion  by  Mr.  Justice  Mitchell,  November  4, 1895 : 
Though  the  transactions  involved  in  these  cases  were  some- 
what complicated,  the  really  essential  facts  may  be  stated  in 
brief  compass.  Waterhouse  was  the  owner  of  the  premises  in 
question,  subject  to  the  mortgages  now  in  suit.  There  appears 
also  to  have  been  a  prior  mortgage  to  Pmtt  and  Phillips  with 
which  we  are  not  now  concerned.  In  September,  1891,  Water- 
house  sold  the  timber  on  the  mortgaged  land  to  Collins  the  appel- 
lant. The  price  was  paid  by  check  and  notes  which  were 
deposited  by  Waterhouse  with  Green  the  cashier  of  the  Fredonia 
National  Bank  for  collection,  and  were  subsequently  paid  by 
appellant  to  that  bank.  At  that  time  the  land  was  being  operated 
for  oil,  and  by  arrangement  between  the  owner  of  the  land  and 
the  holders  of  the  notes  secured  by  the  mortgages,  the  proceeds  of 
the  oil  were  paid  to  Green  to  be  applied  to  the  reduction  of  the 
mortgages.  The  purchase  money  of  the  timber  was  handed  over 
by  Green  to  Waterhouse,  and  used  in  defraying  the  expenses  of 
operating  the  land  for  oil.  The  appellant^s  claim  is  that  as  his 
money,  which  he  paid  for  the  timber,  was  used  for  the  expenses 
of  operating  and  thereby  increased  the  profits  from  the  oil  which 
went  to  the  reduction  of  the  mortgages,  it  should  in  equity  be 
treated  as  if  it  had  been  applied  directly  to  that  purpose,  and 
the  timber  thereby  released  from  the  lien  of  the  mortgages,  in 
accordance  with  the  principle  heretofore  laid  down  in  this  case 
in  Pratt  v.  Waterhouse,  168  Pa.  45,  and  Waterhouse  v.  Bor- 
den, 166  Pa.  177. 
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It  is  not  contended  by  the  appellant  that  there  was  any  ex- 
press agreement  by  Waterhonse,  or  Green,  or  the  bank,  to  make 
such  application  of  the  proceeds  of  the  timber.  The  duty  to 
do  so  must  arise  if  at  all  from  the  equity  of  the  circumstances, 
and  at  this  point  we  are  met  by  the  most  unsatisfactory  portion 
of  the  case,  the  character  and  extent  of  the  trust  held  by  Green 
ill  regard  to  the  operations  on  the  land  and  the  application  of 
the  proceeds.  All  that  the  learned  judge  below  was  able  to 
find  on  the  subject  was  that  there  was  "  some  aiTangement," 
and  he  expressly  says  in  his  supplemental  finding  at  the  request 
of  appellant,  that  "  there  is  no  evidence  of  the  agreement  cre- 
ating (the  trust)  nor  who  were  the  parties  to  it,  nor  what  were 
its  terms,  except  the  statements  of  Green,  as  to  his  understand- 
ing of  its  import  as  affecting  particular  mattei-s."  The  absence 
of  specific  evidence  on  these  matters  is  the  appellant's  misfor- 
tune, for  the  burden  of  proving  his  case  rested  on  him,  and 
without  information  as  to  the  parties,  or  the  terms  of  the  trust, 
no  chancellor  could  safely  say  that  the  knowledge  of  Green, 
and  of  Borden  one  of  the  mortgagees,  and  their  consent  to 
the  sale  of  the  timber,  raised  any  duty  or  any  equity  that  the 
proceeds  should  be  applied  to  the  mortgages.  In  the  legal  as- 
pect of  the  case  the  crucial  fact  is  that  the  money  belonged  to 
Waterhouse,  and  unless  a  clear  equity  to  the  contrary  be  shown, 
his  right  to  the  control  and  disposition  of  it  cannot  be  questioned. 
He  was  the  owner  of  the  land,  in  possession.  He  sold  the  timber, 
received  the  check  and  notes  for  it,  and  put  them  in  the  bank 
for  collection  merely.  The  money  therefore  was  his.  Appel- 
lant made  no  stipulation  as  to  the  application  of  it,  for  he  bought 
without  knowledge  and  without  inquiiy  as  to  incumbi*ances. 
The  mortgagees  if  they  knew  of  the  sale  at  all,  did  not  inter- 
fere. They  were  not  bound  though  they  would  have  had  a 
right  to  do  so  if  they  thought  their  security  was  being  impaired. 
As  already  said  there  is  no  evidence  of  any  such  trust  in  Green 
as  made  it  his  duty  to  interfere.  Waterhouse's  control  there- 
fore was  absolute.  He  might  have  used  it  to  pay  his  personal 
debts,  or  he  might  have  directed  it  to  be  applied  to  the  mort- 
gages, but  he  did  not  do  so  and  the  fact  that  he  used  it  for  oper- 
ating expenses  on  the  land,  standing  as  it  does,  by  itself,  is  not 
sufficient  to  raise  an  equity  which  we  can  apply  in  relief  of  the 
appellant.    It  is  a  hard  case  for  him,  but  it  is  the  case  of  every 
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purchaser  of  a  title  subject  to  incumbrances  against  which  he 
has  not  provided. 

It  is  hardly  necessary  to  say  that  when  this  case  was  here 
before  (166  Pa.  177)  is  was  decided  on  the  facts  as  they  ap- 
peared in  the  affidavit  of  defense.  On  the  trial  the  appellant 
failed  to  establish  the  principal  averment  that  the  proceeds  of 
the  timber  were  paid  over  to  and  received  by  the  bank,  and 
the  cose  as  now  presented  fails  in  its  most  important  point. 

Judgment  affirmed. 


S.  Win.  Wilson  and  W.  A.  Hindman,  v.  Robert  N.  Mar- 
vin, Rulof  Rulofson  and  the  Devisees  of  Richard  P. 
Marvin,  Deceased,  Appellants. 

Land  law— Warrants— Mistake— Tax— Sale. 

Where  land  la  assessed  for  taxes  as  a  part  of  a  particular  warraDt,  and 
the  owner  after  careful  and  conscientious  investigation  decides  that  it  is 
included  in  auother  warrant  which  he  owns  and  on  which  he  has  paid 
taxes,  and  permits  the  sale  of  the  land,  as  assessed,  for  taxes,  and  it  sub- 
sequently appears  that  the  land  was  really  in  the  wan^ant  in  which  it  was 
assessed,  the  owner  cannot  allege  his  mistake  as  a  ground  for  setting  aside 
the  sale. 

Land  law — Boundaries— Evidence — Question  for  Jury, 
In  a  dispute  over  tlie  boundary  of  a  waiTant,  the  case  is  for  the  jury 
where  plaintiff  fixes  the  boundary  by  measurement  from  a  well  established 
comer  of  a  neighboring  warrant,  while  defendant  locates  it  by  marks  on 
the  ground  and  by  the  noilh  line  of  another  wan*ant  adjoining  on  the 
south. 

Argued  Oct.  10, 1895.  Appeal,  No.  148,  Oct.  T.,  1895,  by 
defendants,  from  judgment  of  C.  P.  Jefferson  Co.,  on  verdict 
for  plaintiflfe.  Before  Sterrett,  C.  J.,  Green,  Williams, 
McCoLLUM,  Mitchell  and  Fell,  JJ.    Reveraed. 

Ejectment  for  one  hundred  and  forty-one  acres  of  land  in 
Eldred  township.  Before  Mayer,  P.  J.,  of  the  25th  judicial 
district,  specially  presiding. 

The  facts  will  be  found  in  the  opinion  of  the  court  over- 
ruling the  motion  for  a  new  trial  and  in  the  opinion  of  the 
Supreme  Court. 
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At  the  trial  the  court  gave  binding  instructions  for  plain- 
tiffs. [1] 
Defendants'  points  were  as  follows : 

1.  If  the  jury  find  that  the  land  in  controversy  is  within  the 
location  of  warrant  No.  8400,  made  by  Ennion  Williams  in 
1793,  and  within  the  tract  No.  3400  as  that  tract  is  represented 
upon  the  map  of  Jefferson  county,  kept  in  the  commissioners' 
office  at  the  time  of,  and  for  many  years  before,  the  treasurer's 
sales  of  1874;  that  the  subsequent  location  of  that  warrant  by 
John  Broadhead  was  made  without  any  order  of  the  board  of 
property  and  was  unknown  to  the  defendants,  and  that  the 
quantity  of  land  owned  by  the  defendants  in  Eldred  township, 
within  the  lines  of  any  and  all  locations  of  warrants  Nos.  3400 
and  3540  of  which  evidence  has  been  given,  was,  at  the  date  of 
the  assessment  for  1872  and  1873,  less  than  400  acres,  they  will 
be  justified  in  further  finding  that  the  assessment  in  the  names 
of  defendants'  predecessors  in  title — Howe,  Blake  &  Company 
— of  400  acres,  with  the  addition  of  the  No.  3400,  is  referable 
to,  and  identifies  the  land  in  controveray,  and  other  contiguous 
land  of  the  defendants  in  tract  No.  3400. 

Not  answered.  [2] 

2.  If  the  jury  find  that  the  defendants  made  reasonable  efforts 
in  1872  and  1873  to  ascertain  how  their  lands  were  assessed  with 
a  view  to  paying  the  taxes  thereon,  and  that  such  efforts  resulted 
in  a  reasonable  conviction  that  the  assessment  ^^  Howe,  Blake  & 
Company,  No.  3400,  400  acres"  covered  and  included  the  land 
in  controversy,  and  paid  the  taxes  levied  upon  such  assessment, 
then  the  assessment  ^^  Howe,  Blake  &  Company,  No.  3540, 141 
acres,"  must  be  regarded  as  a  double  assessment  and  the  sale 
thereunder  void. 

Not  answered.  [3] 

3.  If  the  jury  find  that  the  south  line  of  No.  3540  is  coincident 
with  the  south  line  of  the  McNaughton  faiin,  and  also  with  the 
north  line  of  the  Dr.  William  Smith  survey,  then  in  no  event 
can  the  plaintiffs  recover  any  land  south  of  the  said  McNaughton 
line  extended  eastward. 

Not  answered.  [4] 

The  acts  and  declarations  of  the  parties  owning  the  land  on 
either  side  to  the  south  line  of  tract  No.  3540  from  the  earliest 
times  of  which  there  is  any  knowledge  by  living  witnesses,  and 
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information  by  tradition  and  record,  are  evidence  of  the  true 
location  of  that  line. 

Not  answered.  [6] 

Verdict  and  judgment  for  plaintiffs. 

The  court  filed  the  following  opinion  on  a  motion  for  a  new 
trial. 

After  the  testimony  was  closed,  and  the  arguments  of  coun- 
sel made,  we  directed  the  jury  to  render  a  verdict  for  plaintiffs. 
Since  the  rendition  of  the  verdict  an  able  argument  was  made 
by  the  counsel  for  the  defendants,  on  the  motion  for  a  new  trial, 
but  it  failed  to  convince  us  that  we  were  in  error  in  directing  a 
verdict  for  plaintiffs,  and  we  now  put  on  record  our  reasons  for 
such  direction. 

This  ejectment  was  brought  to  recover  possession  of  one 
hundred  and  forty-one  acres  of  land  situate  in  Eldred  township, 
Jeffei*son  county,  being  part  of  wari*ant  No.  8640,  gi-anted  by 
the  commonwealth  to  William  Bingham,  on  the  14th  day  of 
December,  1792,  and  suiTeyed  in  pursuance  of  said  wan-ant  on 
the  18th  day  of  August,  1794.  It  contains,  according  to  the 
return  made  into  the  laud  ofiBce,  eleven  hundred  acres  and 
allowance.  The  assessor  of  Eldred  township,  in  1872  and  1873, 
returned  for  fixation  one  hundred  acres  of  tract  No.  8540,  in 
the  name  of  Howe,  Blake  &  Co.,  upon  which  county,  road, 
school,  school  building  and  bridge  taxes  were  levied  for  those 
yeai*s.  These  taxes  not  having  been  paid,  the  treasurer  of  Jef- 
ferson county,  on  the  8th  day  of  June,  1874,  sold  the  land  to 
Tobias  Painter,  to  whom  a  deed,  dated  September  17, 1874,  was 
executed  and  delivered  by  the  treasurer,  which  was  recorded  in 
Jeffereon  county  on  the  8th  day  of  June,  1878.  From  this 
treasurer's  sale  there  was  no  redemption.  Tobias  Painter,  on 
the  15th  day  of  December,  1888,  executed  and  delivered  to  S. 
Win  Wilson  and  W.  A.  Hindman,  the  plaintiffs,  a  deed  for  the 
same  land,  which  deed  was  recorded  in  Jefferson  county  the 
same  day. 

To  constitute  a  valid  sale  of  unseated  land  for  taxes,  it  must 
appear  that  the  land  was  unseated  at  the  time  of  the  assessment, 
that  a  tax  appears  to  have  been,  and  was  in  fact  assessed  upon 
it  by  the  proper  officer,  and  that  the  tax  has  been  due  for  one 
year  and  unpaid :  Laird  v.  Heister,  12  HaiTis,  452.  And  it  is 
sufficient  if  the  land  is  assessed  in  the  name  or  names  of  any 


Digitized  by  VjOOQIC 


WILSON  et  al.  r.  MARVIN,  RULOFSON  et  aL,  Appellants.  33 

1895.]  Opinion  of  Court  below. 

person  or  persons  in  any  way  connected  with  the  title  to  the 
land,  so  that  the  land  assessed,  taxed  and  sold  can  be  identified. 

*^  Unseated  land  assessed  is  the  debtor  for  taxes,  and  it  is  im- 
material in  what  name  it  has  been  assessed,  if  there  is  sufiQcient 
evidence  to  satisfy  the  jury  that  the  land  in  question  was  that 
which  was  taxed  and  sold,  and  that  it  was  at  the  time  unseated." 
Russel  V.  Werntz,  12  Harris,  888. 

That  the  land  sold  by  the  treasurer  was,  at  the  time  of  its 
assessment,  unseated,  is  not  disputed,  and  that  the  assessment 
leads  to  its  identification  cannot  be  controverted.  Howe,  Blake 
&  Co.,  in  whose  names  the  land  was  assessed,  had  been  tbe 
owners  of  part  of  warrant  No.  8640  for  a  number  of  years. 
One  hundred  and  fifty  acres  of  this  warrant  were  assessed  to 
them  as  owners  in  Eldred  township  fi-om  1842  to  1851,  and  one 
hundred  and  forty-one  acres  were  assessed  to  them  as  owners 
from  1852  to  1873,  and  the  taxes  for  all  these  years  paid  by 
tliem  on  such  assessment  until  1872  and  1878,  when  it  was  sold 
by  the  treasurer.  That  the  taxes  levied  on  No.  8540,  one  hun- 
dred and  forty-one  acres  in  Eldred  township,  were  not  paid, 
will  appear  by  the  testimony  of  E.  A.  Wilson,  former  treasurer 
of  Jefferson  county,  who  made  the  sale,  a  witness  called  by  de- 
fendants. He  testified  that  when  Rulof  Rulofson  came  to  his 
office  to  pay  the  taxes  upon  his  land  in  Jefferson  county,  for 
1872  and  1878,  he  refused  to  pay  the  taxes  on  warrant  No.  8540, 
one  hundred  and  forty-one  acres,  and  that  it  was  then  sold. 

Rulof  Rulo&on  states  in  his  testimony  that  he  found  that 
the  different  warrants  assessed  in  the  names  of  Howe,  Blake  & 
Co.  called  for  more  land  than  the  defendants  had  purchased, 
and  that  he  procured  James  Caldwell,  a  surveyor,  to  make  a 
draft  of  their  lands  by  which  he  could  pay  his  taxes  properly, 
and  then  he  paid  th6  taxes  according  to  this  draft  The  draft 
of  Caldwell  does  not  show  upon  it  any  land  of  Howe,  Blake  & 
Co.  lying  in  Eldred  township  in  warrant  No.  8540,  but  shows 
warrant  No.  8400  containing  four  hundred  and  seventy  acres. 
Caldwell  states  in  his  testimony  that  when  he  made  the  draft 
he  did  not  know  that  there  was  any  such  warrant  as  8540  in 
Jefferson  county  or  any  portion  of  it;  that  it  was  not  until  he 
sent  to  Harrisburg  for  the  official  papers  that  he  discovered  that 
a  portion  of  warrant  No.  8540  lay  in  Eldred  township,  Jeffer- 
son county. 

VoK  CLXxn — 8 
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The  defendants  could  not  by  the  payment  of  taxes  on  four 
hundred  and  seventy  acres  of  land  in  warrant  No.  8400,  even 
though  it  was  all  the  land  they  owned  in  Eldred  township, 
change  the  assessment  of  Ko.  8540.  It  was  their  duty,  if  they 
were  pajring  taxes  on  all  their  lands  in  Eldred  township,  includ- 
ing what  was  in  warmnt  8540,  to  have  had  the  comraissioneis 
correct  the  assessment  and  not  allow  warrant  3540  to  be  sold. 
The  fact  is  they  were  misled  by  the  draft  of  James  Caldwell, 
and  their  mistake  as  to  payment  of  taxes  will  not  exempt 
No.  8540  from  sale  by  the  treasurer.  It  is  not  a  Ciise  of  inter- 
ference of  surveys,  and  where  payment  of  taxes  on  one  survey 
discharges  the  taxes  assessed  on  the  other.  It  is  not  pretended 
that  there  is  any  interference  between  warrant  No.  3400  and 
8540,  but  they  adjoin  each  other. 

We  are  clearly  of  the  opinion  that  the  sale  by  the  treasurer 
of  Jefferson  county  to  Tobias  Painter,  and  by  Painter  to  the 
plaintiffs,  vested  a  good  title  in  the  plaintiffs  to  that  poition  of 
warrant  No.  8640  which  lay  in  Eldred  township. 

There  is  not  much  controversy  between  the  plaintiffs  and 
defendants  in  regard  to  the  location  of  that  portion  of  tmct 
No.  8540,  which  lies  in  Jefferson  county,  except  as  to  the  south- 
ern line.  Warrant  No.  8540  was  surveyed  on  the  18th  day 
of  August,  1794,  and  lying  around  it  are  warrants  Nos.  8407, 
8548,  8542,  8541  and  8400,  which  were  surveyed  on  the  12th, 
18th  and  18th  days  of  August,  1794.  On  the  east  of  warrants 
Nos.  3400  and  8407  are  warrants  Nos.  3545  and  3548,  which 
were  surveyed  on  the  5th  day  of  September,  1793,  and  are  the 
eastern  boundary  of  warrants  Nos.  8400  and  3407.  No.  3407 
calls  for  a  chestnut  oak  comer  as  its  northeast  corner,  which 
is  also  the  northwest  corner  of  No.  8548 ;  and  No.  3407  calls 
for  a  hemlock  as  its  southeast  corner,  which  is  also  the  south- 
west corner  of  3545.  The  chestnut  oak  corner,  the  common 
comer  of  3407  and  3545,  is  found  on  the  ground,  and  witnesses 
are  found  on  the  ground  to  the  hemlock  corner,  which  is  now 
a  stump.  And  a  line  of  1793  is  found  on  the  ground  between 
these  corners.  All  the  surveyors  agree  as  to  the  location  of 
the  line  from  the  chestnut  oak  comer  to  the  hemlock.  The 
chestnut  called  for  as  the  northeast  corner  of  No.  8400  and  the 
northwest  corner  of  8645  was  not  found  by  the  surveyors; 
They  ascertained  and  located  this  corner  by  dividing  the  dis- 
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tance  between  the  chestnut  oak  corner  and  the  hemlock.  From 
this  point  they  ran  westward  on  the  north  line  of  No.  3400  and 
the  south  line  of  No.  3407  the  official  distance  132 x^f  perches  to 
the  northeast  corner  of  3540 ;  thence  south  the  official  distance 
165 A  perches  to  a  point;  thence  westward  to  the  Jeffewon 
county  line,  and  from  thence  the  official  courses  and  distances 
of  No.  3540.  This  would  determine  the  location  of  No.  3540 
according  to  the  official  return.  While  the  defendants  concede 
that  the  noith  line  of  3540  is  properly  located  by  plaintiffs'  sur- 
veyors, yet  they  contend  that  the  warrant  cannot  go  southward 
its  official  distance  for  the  reason,  as  they  claim,  that  in  1834 
one  Daniel  McNaughton  purchased  of  the  Bingham  estate  a 
portion  of  No.  3540,  and  that  the  southern  line  of  3540  Wiis 
then  run  and  established  and  has  been  recognized  ever  since. 
The  portion  of  3540  purchased  by  McNaughton  lay  in  Clarion 
county,  and  the  line  run  for  him  did  not  extend  into  Jeffei-son 
county.  So  that  even  if  it  could  be  claimed  that  the  McNaugh- 
ton line  fixed  the  southern  boundary  of  8540,  which  lay  in 
Clarion  county,  the  location  of  that  portion  of  3540  which  lay 
in  Jefferson  county  would  not  be  affected.  Neither  is  the  loca- 
tion of  that  part  of  3540  which  lies  in  Jefferson  county  affected 
by  the  location  of  the  Smith  survey,  as  that  was  located  in 
Clarion  county,  and  did  not  extend  over  the  Jeffei-son  county 
line. 

We  are  clearly  of  the  opinion  that  the  plaintiffs  have  estab- 
lished the  location  of  3540  as  claimed  by  them,  and  are  entitled 
to  recover  the  land  in  controversy.  We  therefore  directed  the 
jury  to  find  a  verdict  for  the  plaintiffs  for  all  that  certain  piece, 
parcel  and  tract  of  land  bounded  and  described  as  follows : 
Beginning  at  a  post,  the  northeast  comer  of  warrant  No.  3540 
(the  position  of  said  post  to  be  determined  as  hereinafter  shown), 
thence  along  warrant  3400  south  IQb^xs  I'ods  to  a  post,  the 
southeast  corner  of  No.  3540,  thence  along  the  same  warrant 
(No.  8400)  west  120  rods  to  a  corner  of  said  3400,  on  the  line 
between  Clarion  and  Jefferson  counties,  thence  north  along  said 
county  line  165^  rods  to  a  post  on  the  north  boundary  of  said 
warrant  No.  8540,  thence  along  warrant  No.  8407  east  120  rods 
to  the  place  of  beginning;  containing  one  hundred  and  twenty- 
four  and  one  fifth  acres,  and  being  all  that  part  of  warrant 
No.  8540  which  lies  in  Jefferson  county ;  the  said  post,  north- 
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east  corner  of  warrant  No.  8540,  to  be  located  as  follows: 
beginning  at  the  original  chestnut  oak,  corner  of  warrants 
N()8.  3407,  5091,  8547  and  8548,  thence  south  along  the  original 
line  of  1798,  818  rods  to  the  southeast  corner  of  warrant  8407 
and  northeast  corner  of  8400,  thence  west  on  the  line  between 
said  last  named  warrants  182^  rods  to  the  place  of  the  post, 
northeast  comer  of  said  warrant  No.  8540. 

Errors  assigned^  were  (1-5)  above  ins  tractions  quoting  them. 

0,  Heydrick^  Alexander  (7.  White  and  Carl  L  Heydrick  with 
him,  for  appellants. — It  is  submitted  that  payment  of  the  taxes 
levied  upon  an  assessment  which,  without  such  i)ayment,  would 
have  been  a  good  foundation  for  a  tax  title,  discharged  the  pub- 
lic burden  upon  the  land  of  these  defendants,  ascertained  long 
afterwards  to  be  within  Broadhead's  location  of  3540,  and  that 
the  assessment  **  Howe,  Blake  &  Co.,  No.  8400,  141  acres " 
must  be  regarded  as  a  double  assessment. 

The  evidence  of  location  submitted  by  defendant  was  suffi- 
cient to  send  the  case  to  the  jury :  Nieman  v.  Ward,  1  W.  &  S. 
68 ;  McCausland  v.  Fleming,  68  Pa.  86 ;  Kennedy  v.  Lubold, 
88  Pa.  246  ;  Ki-amer  v.  Goodlander,  98  Pa.  866 ;  Moul  v.  Hart- 
man,  104  Pa.  48 ;  Reed  V.  Fan-,  85  N.Y.  113;  Kellogg  v.  Smith, 
7  Cush.  (Mass.) 

G-eorge  A.  Jenks  and  JB.  J.  Beidy  Geo.  W.  Means^  B.  M,  Clark 
jand  F,  J,  Maffett  with  them,  for  appellees. — Cited  on  the  ques- 
iftion  of  location :  Malone  v.  Sallada,  48  Pa.  419 ;  Boynton  v. 
fljrian,  55  Pa.  142 ;  Dan-ah  v.  Bryant,  56  Pa.  69 ;  Ormsby  v. 
Uhmsen,  84  Pa.  462 ;  Packer  v.  Schrader,  M.  &  M.  Co.,  97  Pa. 
j27«;  Grier  v.  Pa.  Coal  Co.,  128  Pa.  79. 

KJited  on  the  question  of  title :  Lamb  v.  Irwin,  69  Pa.  486 
EFOwnxv.  Day,  78  Pa.  129;  Williston  v.  Colkett,  9  Pa.  88 
Bkowuvv.  Hays,  66  Pa.  229;  Putnam  v.  Tyler,  117  Pa.  570 
Fjate  v.f Brandon,  78  Pa.  342;  Brandon  v.  Fritz,  94  Pa.  108. 

Ofinion  by  Mr.  Justice  Williams,  November  4, 1895 : 
TXkB  plainti£Fs'  title  to  the  land  in  controversy  depends  upon 
a  ttveasarer's  sale  made  in  1874  of  a  lot  of  unseated  land,  part  of 
WAcrani::No.  3540.    This  lot  was  owned  at  the  time  of  sale  by 
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Howe,  Blake  &  Co.,  and  was  part  of  a  large  body  of  oontiguous 
lands  owned  by  them.  .  When  they  came  to  pay  their  taxes  for 
1872  and  1878  the  question  presented  itself  to  their  minds 
whether  this  lot  was  in  No.  8640  or  in  No.  8400.  They  inves- 
tigated it,  procured  a  map  of  their  lands  to  be  made,  and  with 
such  light  as  was  thrown  upon  the  question  by  the  county  map 
of  Jefferson  county  and  by  the  result  of  their  own  inquiries 
they  decided  that  the  lot  was  in  No.  8400.  They  paid  the 
taxes  on  that  wariunt,  which  was  owned  by  them,  and  refused 
to  pay  the  taxes  assessed  upon  the  lot  as  part  of  No.  8540.  It 
is  nctw  evident  that  they  reached  a  wrong  conclusion.  The 
honesty  of  their  purpose  to  pay  all  the  taxes  justly  chargeable 
to  them,  and  the  conscientious  character  of  their  effort  to  settle 
the  question  of  the  true  location  of  the  lot,  cannot  relieve  them, 
fi-om  the  legal  consequences  of  their  mistake.  They  allowed 
the  lot  to  be  sold  as  part  of  No.  8540,  and  it  now  turns  out  that 
it  was  located  in  that  warrant.  The  taxes  were  a  charge  upon 
the  land,  they  were  unpaid,  and  the  treasurer's  sale  vested  the 
title  in  the  purchaser.  The  first,  second  and  third  assignments 
of  error  must  therefore  be  overruled. 

The  only  other  question  presented  upon  this  record  is  whether 
the  location  of  the  south  line  of  tract  No.  3540  is  upon  the  evi- 
dence that  was  before  the  court  and  jury  a  question  of  fact  for 
the  jury  or  of  law  for  the  court? 

The  lot  in  question  lay  at  the  eastern  end  of  No.  3540  and  in 
the  county  of  Jefferaon.  The  remainder  of  the  tract  was  in 
Clarion  county.  The  north  line  of  the  tract  may  be  treated 
as  settled  in  accordance  with  the  claim  of  the  plaintiffs.  The 
east  line  was  not  disputed.  In  the  language  of  the  learned  trial 
judge  *'  There  is  not  much  controversy  between  the  plaintiffs 
and  defendants  in  regard  to  the  location  of  that  portion  of  tract 
No.  3540  which  lies  in  Jefferson  county  except  as  to  the  south- 
ern line."  This  was  in  controversy.  The  defendants  located 
it  on  the  north  line  of  the  Smith  survey  which  was  seveml  years 
older  than  8540  and  was  directly  south  of  it.  For  a  distance  of 
four  hundred  and  thiity-two  rods  westerly  from  the  county  line 
it  was  the  southern  boundary  of  8540,  and  a  protraction  of  this 
line  easterly  to  the  end  of  the  tract  would  leave  a  considerable 
portion  of  the  land  claimed  by  the  plaintiffs  to  fall  into  tract 
No.  3400  which  the  defendants  owned.    It  was  claimed  that  an 
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original  mark  had  been  found  on  this  line  corresponding  with 
the  date  of  the  survey,  and  that  the  owners  of  3540  or  several  of 
them  had  for  many  years  known  and  recognized  the  line  set  up 
by  the  defendants  as  the  true  south  line  of  the  survey.  This 
evidence  was  for  the  jury.  The  defendants'  third  point  pre- 
sented the  question  very  clearly.  It  asked  an  instruction  that 
"  If  the  jury  find  that  the  south  line  of  No.  8540  is  coincident 
with  the  south  line  of  the  McNaughton  farm,  and  also  with  the 
Dr.  William  Smith  survey  then  in  no  event  can  the  plaintiffs 
recover  any  land  south  of  the  McNaughton  line  extended  east- 
ward." This  point  should  have  been  affirmed  and  the  question 
of  fact  assumed  should  have  been  submitted  to  the  jury  with 
suitable  instructions. 

It  may  be  that  the  learned  judge  reached  a  correct  conclusion 
upon  the  question  of  fact,  and  one  that  would  have  been  reached 
by  the  jury  if  the  question  had  been  submitted  to  them.  On 
the  other  hand  the  jury  may  have  found  in  accordance  with 
the  contention  of  the  defendants.  There  was  evidence  bearing 
upon  the  question  which  it  was  their  province  to  weigh,  and 
the  conclusion  from  which  it  was  their  appropriate  function  to 
di*aw,  and  the  evidence  should  have  gone  to  them. 

This  case  was  otherwise  well  tried,  but  the  learned  judge  erred 
in  giving  a  binding  instruction  to  the  jury  to  find  in  favor  of 
the  plaintiffs  as  to  that  part  of  the  tract  involved  in  the  contro- 
ve]*sy  over  the  location  of  the  south  line.  For  so  much  of  the 
land  as  was  north  of  an  extension  of  the  north  line  of  the  Smith 
survey  or  the  McNaughton  line,  a  binding  instruction  was  en- 
tirely proper ;  but  for  so  much  as  was  south  of  that  line  the 
right  of  the  plaintiffs  depended  upon  what  the  jury  might  find 
the  fact  to  be  as  to  the  character  of  that  line. 

The  judgment  is  reversed  and  venire  facias  de  novo  awarded. 
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Commonwealth,  Appellant,  v.  James  Hickey  and  John 

Boyle, 

Principal  and  surety— Bail  bond— Acknowledgmetii— Evidence, 
In  an  action  upon  a  bail  bond  where  the  defendant  in  his  affidavit  of 
defense  denied  having  signed  the  paper  or  authorized  any  one  to  sign  it 
for  him,  a  mere  offer  of  the  paper  without  any  proof  of  the  fact  of  the 
signing  or  the  acknowledgment  is  insufficient. 

In  an  action  upon  a  bail  bond  an  offer  to  prove  that  defendant  directed 
his  son  to  sign  the  paper  and  that  after  this  was  done  the  bond  was  taken 
to  a  justice  of  the  peace  who  was  not  present  when  it  was  signed,  and  that 
the  justice  certified  that  it  was  taken  and  subscribed  before  him,  is  incom- 
petent. The  magistrate  could  not  legally  certify  that  he  had  done  an  act 
which  he  had  not  done. 

Argued  Oct.  14,  1895.  Appeal,  No.  89,  Oct.  T.,  1895,  by 
plaintiff,  fix)m  judgment  of  C.  P.  Armstrong  Co.,  June  T.,  1894, 
No.  95,  on  verdict  for  defendants.  Before  Green,  Williams, 
McCoLLTJM,  Mitchell,  Dean  and  Fell,  J  J.    Affirmed. 

Assumpsit  on  a  bail  bond.     Before  Rayburn,  P.  J. 

This  was  an  action  upon  a  recognizance  alleged  to  have  been 
taken  and  acknowledged  before  C.  A.  Scott,  Esq.,  a  justice  of 
the  peace,  for  the  appearance  of  James  Hickey  to  answer  a 
criminal  charge  in  the  quarter  sessions.  The  affidavit  of  de- 
fense denied  that  this  defendant  had  executed  the  recognizance 
or  authorized  any  one  to  do  so  for  him,  and  denied  that  he  had 
been  before  the  justice  at  all.  At  the  trial  plaintiff  made  the 
following  offer. 

Mr.  Patton :  We  offer  the  recognizance  in  the  sum  of  $300, 
signed  James  Hickey,  John  Boyle,  taken  and  acknowledged 
before  C.  A.  Scott,  ju&tice  of  the  peace,  on  the  7th  day  of  Octo- 
ber, 1898. 

Mr.  Clark :  We  object  to  that  offer  for  the  reason  that  is  not 
the  way  to  offer  i-ecognizances.  It  is  denied  in  the  affidavit  of 
defense  that  this  recognizance  was  ever  taken.  They  must 
show  the  recognizance  by  the  magistrate  wherein  the  recog- 
nizance was  acknowledged ;  this  is  in  the  pleadings  denied  that 
it  was  ever  our  recognizance.    We  object  to  that  for  that  reason. 

Mr.  Patton :  I  offer  in  connection  therewith  the  judgment  of 
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the  court  forfeiting  the  recognizance  in  the  case  of  the  com- 
monwealth against  James  Hickey,  No.  1,  December  Sessions, 
1898. 

The  Court:  We  think  we  will  require  you  to  show  the  sign- 
ing and  the  acknowledgment.  We  will  give  you  an  exception 
and  seal  a  bill.  [1] 

When  Mary  Hickey  was  on  the  stand  plaintiff  offered  to 
prove  by  the  witness  on  the  stand  that  she  was  present  at  the 
execution  of  the  bond  or  recognizance  on  which  suit  is  brought, 
and  saw  John  Boyle  direct  his  son  to  sign  the  name  of  John 
Boyle  for  him  to  this  instilment. 

Mr.  Clark :  We  object  to  that  as  incompetent  for  the  reason 
that  the  attesting  witness,  C.  A.  Scott,  would  be  the  best  wit- 
ness to  prove  this  fact ;  and  this  witness  would  be  wholly  in-^ 
competent  to  prove  the  execution  of  the  recognizance  when  it 
is  not  incorporated  in  the  offer  that  the  magistrate  was  present 
and  took  the  ackowledgment. 

Mr.  Snyder :  We  offer  to  prove,  further,  that  *Squire  Scott, 
who  appears  on  this  bond — the  name  of  C.  A.  Scott  who  ap- 
pears on  this  bond,  was  not  present  at  its  execution. 

Mr.  Clark :  That  being  the  case  it  is  not  a  recognizance  and 
their  case  must  fall. 

The  Court :  No.  We  will  sustain  the  objection  and  gfive  you 
an  exception  and  seal  a  bill.  [2] 

Mr.  Patton :  We  offer  to  prove  by  the  witness  on  the  stand 
that  she,  in  company  with  John  Boyle,  one  of  the  defendants, 
came  to  the  jail  at  Kittanning,  and  then  and  there  James  Hickey 
signed  the  obligation  in  suit;  that  John  Boyle,  the  other  de- 
fendant, there  directed  his,  John  Boyle's,  son  to  sign  his  name 
.  to  the  obligation ;  that  Jas.  Hickey  did  sign  said  obligation, 
and  that  the  son  of  John  Boyle  signed  it  at  the  direction  of 
said  John  Boyle ;  that  afterwards  said  obligation  was  taken  to 
C.  A.  Scott,  a  justice  of  the  peace,  who  signed  the  acknowledg- 
ment as  follows :  ^^  Taken  and  acknowledged  before  me  this  7ih 
day  of  October,  A.  D.  1898,  C.  A.  Scott,  Justice  of  the  Peace." 
That  after  said  obligfation  was  signed  by  said  James  Hickey 
and  John  Boyle,  and  after  it  was  taken  and  acknowledged  by 
the  said  C.  A.  Scott,  the  said  James  Hickey  was  released  from 
custody  and  escaped  and  lias  never  been  arrested  since.  This 
for  the  purpose  of  showing  that  John  Boyle  is  liable  on  the 
obligation  so  signed. 
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Mr.  Clark  :  Objected  to  as  incompetent  and  irrelevant.  The 
acknowledgment,  if  acknowledgment  were  had  before  any  other 
than  a  magistrate,  would  be  irregular  and  render  the  recogni- 
zance void ;  but  it  is  alleged  in  the  pleadings  in  this  case  that 
the  acknowledgment  never  was  had,  and  it  was  admitted  by 
counsel  in  their  former  ofifer  that  the  justice  of  the  peace  was 
not  present  at  the  acknowledgment,  and  therefore  this  witness 
would  be  incompetent  to  prove  the  signature  of  John  Boyle 
and  his  acknowledgment  to  this  recognizance. 

The  Court :  We  will  sustain  the  objection  and  give  you  an 
exception  and  seal  a  bill.  (3) 

The  court  charged  as  follows : 

[In  this  case  the  offers  of  evidence  on  the  part  of  the  plain- 
tiff being  overruled,  there  is  no  evidence  before  you  upon  which 
you  could  find  a  verdict  against  the  defendants  in  this  case, 
and  it  would  be  therefore  your  duty  to  return  a  verdict  in 
favor  of  the  defendants,  there  being  no  evidence  on  the  part  of 
the  plaintiff.]  [4] 

Verdict  and  judgment  for  defendants.    Plaintiff  appealed. 

Erron  assiffned  were  (1-8)  rulings  on  evidence,  quoting  the 
bills  of  exceptions ;  (4)  charge,  quoting  it. 

W.  D.  Patton^  H,  N,  Snyder  and  Floy  0.  Jones  with  him,  for 
appellant. — ^It  was  not  necessary  for  the  plaintiff  to  show  that 
the  bond  was  signed  and  acknowledged :  Com.  v.  Emery,  2  Bin- 
ney,  431 ;  20  Am.  &  Eng.  Ency.  of  Law,  472 ;  act  of  May  8, 
1854,  P.  L.  678. 

An  inspection  was  all  that  was  necessary  to  determine  its 
judicial  character.  If  there  had  been  a  plea  of  nul  tiel  record, 
when  the  recognizance  was  produced,  there  must  have  been  a 
judgment  in  its  favor :  Furst  v.  Ayres,  2  W.  N.  C.  722 ;  Clark 
V.  McComman,  7  W.  &  S.  469 ;  Coffman  v.  Hampton,  2  W.  & 
S.  377  ;  Withers  v.  Livezey,  1  W.  &  S.  433. 

James  H.  McCain^  Austin  Clark  and  TT.  J,  Christy  with  him, 
for  appellees. — ^It  will  be  observed  that  John  Boyle  had  filed 
an  affidavit  of  defense,  which  set  forth  inter  alia  that  he  had 
never  signed  the  paper  offered  in  evidence ;  that  he  had  never 
authorized  any  one  to  sign  it  for  him,  nor  had  he  ever  been 
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before  the  justice  and  acknowledged  it  as  certified  to,  a  defense 
which  showed  that  the  alleged  recognizance  was  a  forgery  and 
that  some  one  had  been  guilty  of  the  grossest  fraud.  For  tlie 
plaintiff  to  refuse  to  produce  the  justice  or  his  docket,  which 
alone  is  evidence  of  what  was  done  by  and  before  him,  only 
gives  emphasis  to  this  defendant's  aflSdavit.  If,  as  the  learned 
counsel  agree,  the  taking  of  the  recognizance  is  a  judicial  act 
on  the  pai-t  of  the  justice,  surely  the  best  and  only  evidence  of 
that  judicial  act  is  the  docket  of  the  justice.  "  A  recognizance 
is  witnessed  only  by  the  record  of  the  court  and  not  by  the  par- 
ties' seal : "  2  Shars wood's  Blackstone's  Commentaries,  841. 

In  the  case  of  Hibbs  v.  Blair,  14  Pa.  413,  the  above  rule  is 
relaxed  so  as  to  permit  the  transcript  or  certificate  of  the  jus- 
tice, properly  identified  and  proved,  to  be  given  in  evidence  to 
show  the  proceedings  before  him.  The  plaintiff  in  this  case 
should  have  called  the  justice  to  identify  and  prove  the  paper 
offered,  or  at  least  to  prove  the  transcript  returned  to  court. 

The  learned  court  below  simply  required  the  plaintiff  to  show 
by  competent  evidence  that  the  recognizance  offered  in  evidence 
was  taken  and  acknowledged,  or,  in  other  words,  executed  in  a 
legal  way  before  the  proper  officer.  This  the  plaintiff  could 
have  done,  but  did  not  do,  by  the  justice  and  his  docket,  which 
was  the  only  evidence :  20  Am.  &  Eng.  Ency.  of  Law,  472. 

Opinion  by  Mb.  Justice  Gbben,  November  4, 1895 : 
This  was  an  action  upon  a  recognizance  for  the  appearance 
of  Hickey  to  answer  a  criminal  charge  in  the  quarter  sessions. 
On  the  trial  the  plaintiff  made  various  offers  of  proof  to  sup- 
port the  allegation  that  Boyle,  the  responsible  defendant,  had 
actually  entered  into  the  recognizance  upon  which  the  action 
was  founded.  The  affidavit  of  defense  denied  in  the  most  abso- 
lute and  positive  terms  that  Boyle  had  ever,  at  any  time,  entered 
into  any  recognizance  before  C.  A.  Scott,  Esq.,  who,  it  was  al- 
leged in  the  plaintiff's  claim,  had  taken  the  recognizance,  for 
the  appearance  of  James  Hickey,  and  denied  also  that  he  had 
ever  authorized  any  one  to  sign  his  name  to  any  such  recogni- 
zance. The  affidavit  further  averred  that  such  a  recognizance 
was  brought  to  his  residence  and  he  was  asked  to  sign  it,  bat 
that  he  positively  refused  to  do  so,  and  did  not  authorize  any 
one  to  sign  it  for  him.     It  was  further  alleged  in  the  affidavit 
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that  Boyle  was  never  before  justice  C.  A.  Scott  relative  to 
the  case  of  Commonwealth  v.  James  Hickey.  The  plaintiff 
was  therefore  put  to  proof  of  the  fact  of  Boyle  having  actually 
entered  into  the  recognizance  in  question.  To  support  the  plain- 
tiff's claim  a  recognizance  purporting  to  be  signed  by  Hickey 
and  Boyle  was  offered  in  evidence,  attested  as  being  taken  and 
acknowledged  October  7,  1898,  before  C.  A.  Scott,  justice  of 
the  peace.  But  the  offer  was  simply  of  the  paper  without  any 
proof  of  the  fact  of  the  signing  or  the  acknowledgment.  Objec- 
tion being  made  on  that  ground  the  offer  was  properly  rejected. 
An  offer  was  then  made  to  prove  by  Hickey's  mother  that  she 
was  present  and  saw  Boyle  direct  his  son  to  sign  the  name  of 
John  Boyle  to  the  instrument  To  this  it  was  objected  that 
the  subscribing  magistrate  was  the  best  witness  and  therefore 
he  should  be  called,  and  also  that  the  offer  was  incompetent 
because  it  did  not  state  that  the  magistrate  was  present  and 
took  the  acknowledgment.  It  was  then  proposed  to  supplement 
the  offer  by  proof  that  C.  A.  Scott,  the  subscribing  magistrate, 
was  not  present  at  the  execution  of  the  instrument. 

As  a  matter  of  course  if  the  magistrate  was  not  present  he 
could  not  have  taken  the  recognizance,  and  the  offer  was  prop- 
erly rejected. 

A  final  offer  was  made  to  prove  by  Mi-s.  Hickey  that  she  and 
the  defendant  Boj'le  went  to  the  jail,  that  Hickey  there  signed 
the  obligation,  and  that  Boyle  directed  his  son  to  sign  his,  de- 
fendant's name  to  the  instrument  and  that  that  was  done ;  that 
afterwards  the  obligation  was  taken  to  0.  A.  Scott,  a  justice  of 
the  peace,  who  signed  the  acknowledgment  as  follows,  "  Taken 
and  acknowledged  before  me  this  7th  day  of  October,  A.  D.  1893, 
C.  A.  Scott,  Justice  of  the  Peace,"  and  that  after  it  was  so  signed 
Hickey  was  released  and  subsequently  escaped.  This  offer  was 
also  objected  to  and  rejected.  As  the  release  and  escape  have 
nothing  to  do  with  the  obligation  of  the  defendant  they  con- 
tribute nothing  to  the  admissibility  of  the  offer.  The  other  por- 
tion of  the  offer  is  a  proposal  to  prove  that  the  magistrate  never 
did  take  the  recognizance  of  the  defendant,  but  signed  it  as  if 
be  had  done  so.  This  of  course  invalidated  the  whole  transac- 
tion and  hence  the  proof  could  not  be  received.  The  magis- 
trate could  not  certify  that  he  had  done  an  act  which  he  had 
not  done,  and  as  that  act  was  essential  to  any  obligation  of  the 
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defendant  there  was  nothing  to  support  the  action.    The  docket 
of  the  justice  was  not  offered  and  hence  there  was  nothing  lo 
show  any  actual  recognizance. 
Judgment  affirmed. 


C.  J.  Jessop  V.  R.  B.  Ivory,  Appellant. 

ContrcuUs—Evidenoe^QueHion  for  jury. 

Where  a  contract  in  writing  is  not  produced  at  the  trial,  and  secondary 
evidence  of  its  contents  is  given,  the  question  as  to  what  was  the  written 
contract  between  the  parties,  and  whether  any  part  had  been  omitted  from 
the  writing,  by  fraud,  accident  or  mistake,  is  for  the  jury. 

Contracts— Receipts  signed  by  one  party— Parol  evidence  to  vary  written 
instrument. 

The  rule  as  to  the  modification  of  written  agreements  by  parol  evidence 
does  not  apply  to  a  mere  receipt  signed  by  one  of  the  parties. 

Change  of  venue — Discretion  of  court^Beview. 

The  refusal  of  a  change  of  venue  is  not  reviewable  by  the  Supreme 
Court  except  for  abuse  of  discretion  by  the  lower  court. 

Argued  Oct.  14,  1895.  Appeal,  No.  51,  Oct.  T.,  1895,  l»y 
defendant,  from  judgment  of  C.  P.  Armstrong  Co.,  March  T., 
1892,  No.  126,  on  verdict  for  plaintiff.  Before  Orbbn,  Wii^ 
LiAMS,  McCoLLUM,  MiTOHELL,  Dean  and  Fell,  J  J.  Affirmed. 

Assumpsit  on  written  agreement.     Before  Raybtjen,  P.  J. 

At  the  trial  it  appeared  that  in  May,  1889,  plaintiff  pui*ohased 
from  defendant  one  hundred  shares  of  the  capital  stock  of  the 
Rolled  Steel  Carriage  Wheel  Company.  He  paid  therefor  the 
sum  of  $1,000,  taking  defendant's  receipt  therefor. 

Plaintiff  testified  that  defendant  made  a  special  parol  agree- 
ment to  repay  plaintiff  the  purchase  money  with  interest  on 
demand,  at  any  time  plaintiff  became  dissatisfied  with  the  stock. 
Plaintiff  averred  that  in  July,  1889,  he  became  dissatisfied  with 
the  stock,  offered  to  return  the  same,  and  demanded  repayment 
of  his  money,  which  was  refused.  Defendant  denied  that  he  had 
made  any  such  agreement,  and  claimed  that  the  only  condition 
upon  which  plaintiff  was  to  have  a  return  of  his  money  was 
embraced  in  the  receipt  given  to  the  plaintiff  at  the  time  the 
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money  was  paid,  which  was  that  the  money  should  be  repaid 
in  case  a  patent  which  had  been  applied  for  was  not  obtained. 
He  also  claimed  that  even  if  such  an  agreement  had  been  made 
in  plaintififs  favor  he  had  waived  it. 

The  court  charged  in  part  as  follows : 

The  issue  that  you  are  now  trying  is  framed  between  Charles 
J.  Jessop,  the  plaintiff,  and  R.  B.  Ivory,  the  defendant.  The 
plaintiff  seeks  in  this  action  to  recover  from  the  defendant  one 
thousand  dollars ;  and  in  support  of  his  allegation  in  this  case, 
he  contends  that  at  one  time  he  purchased  from  the  defendant 
a  certificate  of  stock  in  the  corporation  known  as  the  Rolled 
Steel  Carriage  Wheel  Company.  That  at  the  time  of  the  pur- 
chase of  this  stock,  the  contract  or  agreement  between  the  plain- 
tiff and  the  defendant  was  that,  if  at  any  time  the  plaintiff 
became  dissatisfied  with  this  certificate  of  stock,  that  the  defend- 
ant would  return  to  him,  upon  demand*  the  amount  of  money 
that  the  plaintiff  paid  to  the  defendant  for  this  stock,  together 
with  interest  thereon  fi-om  the  time  of  the  demand. 

Dr.  Charles  Jessop  comes  upon  the  witness  stand  and  testi- 
fies in  your  hearing  that  a  contract  was  made  between  him  and 
Mr.  Ivory;  and  to  support  him  in  the  allegation  some  other 
witnesses  are  called,  the  first,  I  believe,  being  Walter  Sturgeon, 
who  testifies  that  he  was  pi'esent  with  Mr.  Jessop  at  the  ofiSce 
of  the  defendant  at  the  time  the  armngement  or  agreement 
was  made  to  take  the  stock,  and  that  the  defendant  there  had 
said  that  he  would  do  with  Jessop  the  same  that  he  had  done 
with  Sturgeon ;  that  he  would  guarantee  to  refund  the  money 
at  any  time  he  became  dissatisfied  with  the  stock. 

R.  A.  McCullough  is  called  upon  the  stand  on  the  part  of 
the  plaintiff;  he  testifies  that  he  had  several  conversations  with 
Mr.  Ivory  in  reference  to  the  sale  of  stock.  That  Mr.  Ivory, 
the  defendant,  had  requested  him  at  different  times  to  purchase 
stock,  and  that  Ivory  had  said  to  McCullough  that  he  had  sold 
to  Jessop  and  Sturgeon,  and  to  Moesta,  and  that  he  had  agreed 
to  refund  the  money  if  they  became  dissatisfied  with  the  stock, 
and  that  he  had  taken  back  Moesta's  stock. 

Now,  on  the  part  of  the  defendant  as  to  the  arrangement  or 
contract,  Mr.  Ivory  comes  upon  the  stand  and  testifies  that  he 
did  sell  this  stock  to  Dr.  Jessop ;  that  he  gave  to  him  a  receipt 
for  the  money ;  that  he  gave  him  the  stock,  and  that  Dr.  Jes- 
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8op  gave  him  a  check  for  a  thousand  dollars ;  he  states  that 
there  was  no  agieeraent  made  between  him  and  Dr.  Jessop  as 
to  the  guaranteeing  the  refunding  of  the  money ;  that  there 
was  no  agreement  of  that  kind  made ;  that  he  never  ag^r^ed  to 
refund  this  mone}'  upon  Jessop  becoming  dissatisfied  with  the 
stock ;  that  the  only  agreement  that  was  made  was  that  con- 
tained in  a  receipt  that  he  gave  to  Dr.  Jessop,  that  the  money 
would  be  refunded  if  a  patent  was  not  procured  for  this  steel 
wheel. 

Mr.  Gettleman,  another  witness,  is  called  on  the  part  of  the 
defendant  in  reference  to  this  arrangement,  who  testifies  that 
he  came  to  Kittaning  from  Ford  City  at  the  request  of  the  plain- 
tiff, Dr.  Jessop,  to  examine  the  model,  or  part  of  the  wheel 
that  Mr.  Ivory  had  in  his  office  on  exhibition ;  that  he  went 
there  the  first  time  in  the  afternoon  ;  at  that  time  Mr.  Sturgeon 
and  Dr.  Jessop  were  with  him,  and  that  they  were  in  and  exam- 
ined the  wheel,  and  that  they  came  out  of  the  office  and  walked 
around ;  they  finally  came  back  to  Ivory's  office,  and  Ivory 
came  in  when  they  were  there,  and  Mr.  Sturgeon  was  not  pres- 
ent at  that  time,  but  that  they  were  in  there  some  twenty  or 
thirty  minutes  and  examined  the  model,  talked  about  it,  its 
practicability  and  dumbility,  and  that  the  plaintiff.  Dr.  Jessop, 
when  they  were  leaving  the  office,  told  the  defendant.  Ivory, 
to  reserve  a  hundred  shares  of  stock  for  him ;  he  testifies  that 
that  there  was  no  agreement  that  he  heard,  or  arrangement 
made,  that  the  money  was  to  be  returned  for  the  price  of  this 
stock. 

He  also  testifies  that  if  there  had  been  anything  of  that  kind 
said  at  that  time  that  he  would  have  heard  it ;  he  states  also 
that  this  was  the  only  time  that  he  was  present  when  there 
was  any  convereation  passing  between  Ivory,  the  defendant, 
and  Jessop,  the  plaintiff. 

Now,  gentlemen,  that  is  about  the  evidence  on  the  part  of 
the  plaintiff  and  on  the  part  of  the  defense  in  reference  to  this 
agreement  of  refunding  the  money.  The  defendant  also  con- 
tends that,  even  if  this  armngement  had  been  made  to  refund 
the  money,  the  arrangement  made  between  Jessop  and  Ivory 
for  Ivoiy  to  refund  the  money  upon  Jessop  becoming  dissatisfied 
with  the  stock,  that  subsequent  to  that  time  there  were  acts  of 
ownei*ship  over  this  stock  exercised  by  the  plaintiff,  Jessop,  that 
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that  would  be,  or  was  an  abandonment  of  the  arrangement  or 
agreement  Tou  will  remember  that  the  plaintiff  states  that 
he  took  the  certificate  of  stock  and  went  to  Mr.  Ivory's  house, 
and  demanded  the  return  of  the  money.  Ivory  states  that  Jes- 
sop  was  there  at  his  house,  but  theie  was  nothing  said  about  the 
guai-anteeing  of  the  stock ;  he  says  that  Jessop  demanded  his 
money  at  that  time,  and  said  if  he  would  not  get  it  he  would 
expose  the  company. 

[Now  the  evidence  in  reference  to  the  contention  of  the 
defendant  in  this  case  as  to  the  manner  in  which  Jessop  treated 
the  stocks  as  to  establish  an  ownership  after  this  demand  had 
been  made  of  him,  was  a  proxy  that  he  gave  S.  B.  Cochran  to 
vote  this  stock  at  a  stockholders'  meeting  where  directors  were 
to  be  elected,  and  a  telegram  that  the  plaintiff  sent  Ivory  to 
Pittsburg  to  sell  his  stock,  and  a  letter  that  was  written  by  the 
plaintiff  to  the  defendant  at  Pittsburg  inquiring  as  to  how  the 
plant  was  getting  along  and  how  the  stock  was.  Now  as  to  the 
telegram  that  was  sent,  Jessop,  the  plaintiff,  states  that  that  tele- 
gram was  sent  at  the  request  of  Ivoiy,  and  that  Ivory  fixed  the 
amount  at  which  the  stock  was  to  be  sold.  Ivory  says  that  he 
did  not  do  that.  The  dispatch  reads  this  wise:  ^^Kittanning, 
Pa.,  January  ISth,  '90.  R.  B.  Ivory,  Dispatch  Building,  Pitts- 
burg, Pa. :  Sell  my  100  shares  of  wheel  stock  at  $15  per  share." 
Now  these  exhibits  of  evidence,  the  proxy  and  the  telegram,  and 
the  letter,  are  all  to  be  taken  into  consideration  by  you  in  deter- 
mining this  case.  We  say  to  you  that  if  the  agreement,  as 
alleged  by  the  plaintiff,  Jessop,  was  entered  into  at  the  time  of 
the  sale  of  this  stock,  that  he  was  to  have  his  money  returned 
upon  -bis  becoming  dissatisfied  with  it ;  if  that  is  true  in  this 
case  and  there  is  nothing  offered  on  the  part  of  the  defense  to 
show  a  waiver  of  that  or  an  abandonment  of  the  contract  by 
the  plaintiff,  the  plaintiff  would  be  entitled  to  recover.  But 
we  also  say  to  you  that  the  defendant,  if  he,  by  this  proxy,  tele- 
gram and  letter,  would  show  to  you  that  he  had  exercised  rights 
of  ownership  over  this  greater  than  would  be  required  to  main- 
tain and  keep  himself  safe  in  this  matter,  then  that  would  be 
showing  such  ownership  as  would  be  an  abandonment  of  the 
former  contract,  if  there  were  one.]  [4] 

[The  plaintiff  testifies  that  at  the  time  he  paid  to  Ivory  the 
money  that  he^  Ivory,  gave  to  him  a  receipt  for  the  money. 
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That  receipt  is  not  before  yon,  although  the  defendant  has 
offered  in  evidence  another  receipt  which  he  says  is  the  form 
of  the  receipt  that  was  given  by  him,  and  authorized  to  be  given 
by  him  by  the  company  upon  the  sale  of  this  stock  to  any  per- 
son. The  form  of  the  receipt  was  that  the  money  was  to  be 
refunded  upon  the  contingency  of  not  procuring  a  patent  for 
the  steel  wheel.  Now,  if  that  was  the  contract  between  the 
parties  at  that  time,  and  that  was  the  only  contingency  that 
existed  in  this  contract  between  them  as  to  the  returning  of  the 
money,  then  it  being  in  evidence  before  you  that  a  patent  had 
been  procured  for  this  wheel,  the  plaintiff  could  not  recover  in 
this  case.  That  is  the  only  contingency  that  was  in  the  con- 
tract between  them,  because  it  is  not  disputed  before  you  here 
but  what  a  patent  had  been  procured  for  the  wheel.]  [5] 

The  plaintiff  testifies  that  he  made  the  demand  for  this 
money  some  time  in  June,  I  think  he  testified  to ;  and  that  he 
made  a  demand  subsequent  to  that  time.  The  defendant  says 
that  the  demand  was  not  made  in  June  at  all ;  that  it  was 
made  in  the  latter  part  of  December  or  the  first  part  of  Janu- 
ary,  and  he  fixes  that,  he  says,  as  to  the  time  he  had  sold  his 
property  ;  that  he  sold  his  property  in  December  to  Mr.  Heil- 
man,  and  that  this  meeting  with  Jessop,  in  his  house — that  is 
Ivory's  house — occurred  just  a  few  days  after  that. 

There  has  been  some  evidence  offered  here  on  the  part  of  the 
plaintiff  on  the  matter  of  contradiction  as  to  the  evidence  of 
the  defendant.  The  defendant  was  asked  whether  or  not  he 
had  stated  to  Mr.  Heilman  how  he  had  sold  this  stock,  and 
what  was  done  with  the  money.  The  defendant  says  he  never 
had  any  conversation  of  that  kind  with  Mr.  Heilman.*  Tou 
will  recollect  what  the  testimony  was  in  reference  to  the  sale 
of  the  stock  and  where  the  money  went,  and  who  was  going  to 
keep  the  plant  running ;  that  Ivory  should  have  said  to  Heil- 
man that  they  were  making  money  out  of  it,  and  that  the  money 
received  for  the  stock  that  each  of  them  sold  they  had  put  down 
in  their  pockets,  and  the  stockholders  would  have  to  look  to 
the  running  of  the  plant.  Mr.  Ivory  states  that  he  had  no  such 
conversation  as  that. 

Gentlemen  of  the  jury,  this  is  rather  an  important  case  and 
it  will  be  your  duty  to  take  all  this  evidence  into  consideration 
in  passing  upon  the  rights  between  these  parties,  and  it  is  your 
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province  to  pass  upon  the  facts  in  the  case,  and  to  ascertain 
where  the  truth  is  in  this  case.  There  seems  to  he  a  dispute 
as  to  the  facts,  and  it  is  your  province  to  reconcile  this  testi- 
mony and  ascertain  what  the  truth  is  in  the  case. 

As  to  the  question  of  ownership  or  acts  of  ownership  alleged 
to  have  been  exercised  by  the  plaintiff  as  to  this  stock,  we  say 
to  you  that  the  law  in  reference  to  that  is,  that  if  the  jury  would 
find  the  contract  sued  on,  the  tender  of  the  stock  in  rescission, 
and  the  refusal  of  the  defendant  to  accept  it,  then  the  plaintiff 
had  the  right  to  do  any  acts  in  regard  to  the  stock,  reasonably 
necessary  to  protect  his  interests,  and  at  the  same  time  to  main- 
tain  his  claim  to  rescind,  but  on  the  other  hand  the  acts  alleged, 
the  direction  to  sell  the  stock,  the  giving  of  a  proxy  to  cast  his 
vote,  and  his  personal  attendance  and  participation  in  the  busi- 
ness of  the  stockholders'  meeting,  were  prima  facie  acts  of  own- 
ership inconsistent  with  the  demand  for  rescission,  and  therefore 
the  jury  are  at  liberty  to  infer  from  them  an  acquiescence  in 
defendant's  refusal  and  an  abandonment  or  waiver  of  such 
demand. 

Defendant's  point,  among  others,  was  as  follows : 

15.  That  under  all  the  evidence  in  the  case  the  verdict  of 
the  jury  must  be  for  the  defendant.  Answer:  That  point  is 
refused.  [1] 

Prior  to  the  trial  the  court  discharged  a  rule  for  change  of 
venue.  [7] 

Verdict  and  judgment  for  plaintiff  for  $1,325.66.  Defend- 
ant appealed. 

JSrrors  assigned^  among  others,  were  (1,  4, 5)  above  instruc- 
tions, quoting  them ;  (7)  refusal  of  change  of  venue. 

J,  M,  Hunter^  J.  B.  Neale  and  J.  H.  Painter  with  him,  for 
appellant. — The  plaintiff  based  his  right  to  recover  upon  a  parol 
agreement.  It  was  proper,  therefore,  for  the  court  to  admit  his 
proofe  in  support  of  that  agreement.  When,  however,  it  devel- 
oped that  the  agreement  had  been  reduced  to  writing,  which 
writing  had  been  lost  or  mislaid  by  the  plaintiff,  and  oould  not 
be  produced,  and  when  the  defendant  had  proven  the  contents 
thereof  by  competent  testimony  which  was  uncontradicted,  it 
became  the  duty  of  the  court:  Ist,  to  withdraw  all  the  evidence 
Vol.  clxxii — i 


Digitized  by  VjOOQIC 


50  JESSOP  V.  IVORY,  AppeUant 

Arguments.  [172  Pa. 

of  the  parol  agreement  from  the  jury,  and  to  direct  a  verdict 
for  the  defendant;  or  2d,  to  withdraw  all  the  evidence  in  rela- 
tion to  the  parol  agreement  from  the  jury  unless  the  plaintiff 
had  satisfied  the  court  that  the  parol  terms  had  been  omitted 
from  the  written  agreement  through  fraud,  accident  or  mistake : 
Diehl  V.  Emig,  65  Pa.  320 ;  Irwin  v.  Irwin,  34  Pa.  526 ;  Burr 
V.  Ease,  36  W.  N.  C.  284;  Penn.  R.  R.  v.  Werner,  89  Pa.  64 ; 
McFall  V.  Ice  Co.,  123  Pa.  253 ;  Horn  v.  Hutchinson,  163  Pa. 
435 ;  Bank  v.  R.  R.,  163  Pa.  467 ;  Jenks  v.  Fulmer,  160  Pa. 
627;  Freedman  v.  Fire  Assn.,  36  W.  N.  C.  353;  Bayer  v. 
Walsh,  166  Pa.  38;  Gibson  v.  R.  R.,  164  Pa.  142;  Gower  v. 
Sterner,  2  Wh.  74 ;  Clark  v.  Partridge,  2  Pa.  13 ;  Renshaw 
V.  Gans,  7  Pa.  117 ;  Hunter  v.  McHose,  100  Pa.  38 ;  Merriman 
V.  Bush,  116  Pa.  276 ;  Gower  v.  Sterner,  2  Wh.  74;  MUler  v. 
Smith,  33  Pa.  386;  Stein  v.  Sherk,  1  W.  &  S.  196;  Martin  v. 
Berens,  67  Pa.  459;  Penna.  R.  R.  v.  Shay,  82  Pa.  203;  Cum- 
mins V.  Hurlbutt,  92  Pa.  168 ;  CuUmaus  v.  Lindsay,  114  Pa. 
166 ;  Phillips  v.  Meily,  106  Pa.  536;  McClain  v.  Smith,  168  Pa. 
49;  Juniata  Bldg.  Assn.  v.  Hetzel,  103  Pa.  607;  Bowii  v. 
Morange,  108  Pa.  69 ;  Thomas  &  Sons  v.  Loose,  114  Pa.  36 ; 
Sylvius  V.  Kosek,  117  Pa.  67 ;  Jackson  v.  Payne,  114  Pa.  79 ; 
Thome,  McFarlane  &  Co.  v.  Wharfflein,  100  Pa.  619;  Har- 
bold  V.  Kuster,  44  Pa.  392 ;  Martin  v.  Berens,  67  Pa.  469 ; 
Hoffman  v.  R.  R.,  167  Pa.  174;  Baugh  v.  White,  161  Pa.  632; 
Jessop  V.  Ivorj',  158  Pa.  71;  Wodock  v.  Robinson,  148  Pa. 
603 ;  Rearick  v.  Rearick,  16  Pa.  66 ;  Sartwell  v.  Wilcox,  20  Pa. 
117 ;  Lower  v.  Clement,  26  Pa.  63 ;  Silvens  v.  Porter,  72  Pa. 
448 ;  Cauffman  v.  Long,  82  Pa.  80.;  Spear  v.  P.  W.  &  B.  R. 
R.,  119  Pa.  61 ;  Holland  v.  Kindregan,  165  Pa.  156;  2  Rice  on 
Evidence,  1260. 

Jf.  F.  Lea%on^  for  appellee. — The  receipt  relied  on  is  not  a  con- 
tract inter  partes.  The  authonties  cited  by  appellant  refer  to 
contracts  where  parties  deliberately  reduce  their  agreements  to 
writing,  and  sign  the  same.  But  this  doctrine  never  referred  to 
receipts,  due  bills,  bills  of  lading  and  other  papers  not  expressed 
to  receive  careful  consideration  at  the  time  by  the  parties: 
Graver  v.  Scott,  80  Pa.  88 ;  Barnhart  v.  Riddle,  29  Pa.  92 ; 
Miller  v.  Fichthom,  31  Pa.  262 ;  Chalfant  v.  Williams,  35  Pa. 
212;  Powelton  Coal  Co.  v.  McShain,  76  Pa.  238. 


Digitized  by  VjOOQIC 


JESSOP  V.  IVORY,  Appellant  51 

1895.]  Arguments — Opinion  of  the  Court. 

A  receipted  bill  of  parcels  shows  the  fact  of  sale  and  pay- 
ment, but  doeq  not  exclude  evidence  of  oral  warranty :  Miller 
V.  Mechlin,  3  Pa.  261. 

The  jury  believed  that  the  refunding  part  of  the  receipt  set 
up  by  Ivory  and  the  certificate  of  stock  dated  May  11,  1889, 
for  the  first  time  produced  upon  this  trial  by  Ivory,  were  man- 
ufactui-ed  for  the  purposes  of  a  defense  and  properly  found  the 
evidence  false :  Jones  v.  Patterson,  1  W.  &  S.  324. 

The  receipt  was  but  a  part  of  the  ti'ansaction,  and  receipts 
are  open  to  explanation  by  parol  evidence  of  what  occurred  at 
the  time  between  the  parties,  and  of  the  circumstances  and  con- 
ditions under  which  they  were  given:  Wolf  v.  Philadelphia, 
105  Pa.  25 ;  Batdorf  v.  Albert,  69  Pa.  59 ;  Horton's  App.,  38 
Pa.  294;  Megargel  v.  Megargel,  105  Pa.  475 ;  Dutton  v.  TUden, 
13  Pa.  45 ;  Campbell  v.  McClenachan,  6  S.  &  R.  171. 

Parol  evidence  may  be  given  of  what  passed  between  the 
parties  at,  and  immediately  before,  the  execution  of  a  written 
instrument,  where  the  verbal  promise,  made  by  one  party,  in- 
duced the  other  to  execute  the  instrument:  Mackey  v.  Brown- 
field,  18  S.  &  R.  239 ;  Oliver  v.  Oliver,  4  R.  141 ;  Powelton 
Coal  Co.  V.  McShain,  75  Pa.  238:  Bown  v.  Morange,  108  Pa. 
74 ;  Walker  v.  France,  112  Pa.  203 ;  Baltimore  &  Phila.  Steam- 
boat Co.  V.  Brown,  64  Pa.  77 ;  Gue  v.  Kline  &  Reifsnyder,  13 
Pa.  60 ;  Shughart  v.  Moore,  78  Pa.  469. 

The  court  patiently  heard  the  application  for  a  change  of 
yenue  and  in  the  exercise  of  its  judicial  discretion  decided  the 
case  according  to  the  weight  of  the  evidence :  Felts  v.  R.  R., 
160  Pa.  603. 

Opinion  by  Mb.  Justice  Mitohbll,  November  4, 1895 : 
The  main  contention  of  appellant  that  the  jury  should  have 
been  directed  to  find  a  verdict  in  his  favor,  was  decided  ad- 
vei-sely  to  him  when  the  case  was  here  before,  158  Pa.  71. 
The  plaintiffs  action  was  upon  a  parol  agreement  to  take  back 
the  stock  and  refund  the  price  paid  if  the  purchaser  should  be- 
come dissatisfied,  and  desire  to  rescind.  The  defense  was  a 
denial  of  the  contract  set  up,  and  in  corroboration  of  that  de- 
nial, an  averment  that  the  contract  was  in  writing  and  contained 
the  only  condition  on  which  it  was  to  be  rescinded.  This  paper 
was  not  produced  but  appellant  gave  evidence  of  its  contents. 
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The  question  was  therefore  uecessarily  for  the  jury  to  decide 
whether  the  real  contmct  was  as  the  plaintiff  or  as  the  appel- 
lant claimed.  When  the  case  was  here  before  we  were  obliged 
to  hold  that  the  court  below  had  not  given  the  writing  its 
proper  weight  in  putting  it  before  the  jury,  but  we  said  clearly 
that  it  was  a  matter  for  the  jury,  with  instructions  that  the 
writing  is  presumed  to  contain  the  whole  contract  between  the 
parties,  and  they  must  so  find  unless  satisfied  by  clear  and  con- 
vincing evidence  that  another  part  of  the  agreement  was  in  fact 
made  at  the  time  but  omitted  from  the  writing  by  frnud,  acci- 
dent or  mistake.  The  learned  judge  gave  this  instruction  to 
the  juiy  by  the  afiStmance  of  defendant's  fourth  point.  He 
could  not  have  gone  further  and  directed  for  the  defendant, 
because  the  writing  not  being  in  evidence  the  burden  of  prov- 
ing its  contents  was  on  the  defendant,  and  his  testimony  on 
that  subject  was  inferentially  if  not  expressly  denied  by  the 
plaintiff.  In  this  class  of  cases  it  is  common  experience  that 
the  lay  mind  takes  a  different  view  from  the  legal  one.  Juries 
nearly  always  give  more  weight  to  the  words  of  the  living  wit- 
ness before  them,  than  they  do  to  the  writings  made  even  by 
the  same  witness  at  another  time.  It  is  quite  probable  that  in 
the  present  case  the  verdict  was  against  the  weight  of  the  evi- 
dence, but  it  was  a  question  for  the  jury,  they  were  rightly  in- 
structed as  to  the  law,  and  the  correctness  of  their  verdict  was 
for  the  court  below,  not  for  us,  to  determine. 

On  the  present  argument  the  learned  counsel  for  the  appellee 
called  our  attention  to  the  fact  that  the  writing  in  question  was 
not  an  agreement  signed  by  the  parties,  but  merely  a  receipt  by 
the  defendant,  and  therefore  the  rule  as  to  the  modification  of 
written  agreements  by  parol  evidence,  should  not  apply.  The 
distinction  is  well  founded,  and  if  the  verdict  had  gone  the 
other  way  we  should  probably  be  obliged  to  hold  in  favor  of 
the  appellee  that  the  rule  was  laid  down  too  strictly  against 
him.  Bijit  the  substance  of  the  charge,  that  the  writing,  when 
admitted  or  proved,  is  presumed  to  contain  the  whole  agi-eement 
of  the  parties,  was  entirely  correct,  and  if  the  requirements  of 
the  evidence  to  overcome  the  presumption  were  stated  too 
strongly  it  was  an  error  in  appellant's  favor  which  affords  him 
no  just  ground  of  complaint. 

The  other  branch  of  the  defense,  that  even  if  the  contract 
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was  as  plaintiff  claimed,  he  had  waived  his  rights  by  acts  of 
ownership  subsequent  to  the  alleged  breach,  was  fully  discussed 
when  the  case  was  here  before,  and  the  learned  judge  appears 
to  have  followed  the  opinion  of  this  court  closely  in  his  charge 
and  his  answers  to  the  points. 

The  refusal  of  a  change  of  venue  is  not  reviewable  except 
for  abuse  of  discretion  of  which  there  is  not  the  slightest  hint 
here:  Felts  v.  R.  R.  Co.,  160  Pa.  603. 

Judgment  affirmed. 


The  Altoona  Coal  and  Coke  Company  v.  Francis  N. 
Burk,  Mrs.  J.  M.  Christy,  Widow  and  Administratrix 
of  Josiah  M.  Christy,  deceased,  James  M.  Murdy  and 
Regina  Murdy,  his  Wife,  James  Boggs  and  Susan  Boggs, 
his  Wife,  James  J.  Christy,  Elizabeth  Christy,  Rose 
Christy,  Francis  X.  Christy,  Bernard  Delaney,  and 
George  Delaney,  Appellants. 

Deed^Frindpai  and  agent— Evidence, 

Lands  pnrobased  by  an  agent  were  to  be  taken  in  the  name  of  a  trustee 
for  the  purchasers.  When  tlie  deed  for  one  traot  was  prepared  the  name 
of  the  trustee  was  omitted  as  grantee,  but  he  was  mentioned  in  the  receipt 
in  the  deed  as  the  person  from  whom  the  purchase  money  was  received. 
The  lands  were  afterwards  assessed  in  the  name  of  the  trustee.  Subse- 
quently the  agent  procured  the  vendors  to  make  a  deed  for  the  same  land 
to  himself,  alleging  that  the  first  deed  had  been  lost.  He  claimed  that  he 
had  bought  the  land  with  money  furnished  by  his  wife,  but  the  proof  faiUni 
to  convince  the  master.  In  an  action  brought  by  the  agent  against  the 
cestui  que  trust  for  compensation  for  service  in  buying  lands,  his  state- 
ment showed  that  he  claimed  compensation  for  purchasing  this  tract. 
Hdd^  that  the  second  deed  should  be  canceled. 

Argued  Oct.  14,  1895.  Appeal,  No.  34,  Oct.  T.,  1896,  by 
defendants,  from  decree  of  C.  P.  Cambria  Co.,  June  T.,  1885, 
No.  1,  on  bill  in  equity.  Befoi*e  Green,  Williams,  McCol- 
LUM,  MrroHBLL,  Dbak  and  Fell,  J  J.    A£Srmed. 

Bill  in  equity  for  the  cancellation  of  a  deed. 

During  the  winter  of  1864  and  1865  Josiah  M.  Christy  pui> 
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chased  from  different  owners  seven  different  tracts  of  land 
situate  in  then  Allegheny  township,  now  Gallitzin  township, 
Cambria  county,  Pa.,  as  follows : 


Grantor.             Grantee. 

I>fttel866.    Twp.  AUegheny.    Aos.Ps. 

Consideration. 

M.  F.  Wagner  S.  M.  Kier  26th  May 

«      290-74 

$  6500.00 

A.L.HoUiday 

t4 

44 

27  th  Oct. 

"      711-64 
47-166 

25000.00 

T.  T.  Byrne 

44 

15th  May 

«       109-20 

2177.93 

D.  F.  Delaney 

44 

26th  July 

"       129 

1540.00 

Pat'ck  McGuire 

44 

13th  May 

"       395 

7600.00 

44 

44 

«       109-21 
"       212-39 

J.M.Christy 

44 

20th  Sept. 

6500.00 

D.  A.  Sipe,  et  al. 

44 

29th  May 

"       429-74 

7443.00 

2483-128 

$55720.93 

In  addition  to  the  above  named  tracts  of  land  which  were  by 
Josiah  M.  Christy  conveyed,  as  appears  by  the  deeds,  to  S.  M. 
Kier,  Mr.  Christy  purchased  another  tract  of  land,  situate  in  the 
same  township,  from  George  and  Bernard  Delaney,  containing 
103  acres  and  27  perches,  and  this  is  the  tract  in  dispute  and  is 
described  in  plaintiff's  bill,  paragraph  second.  Since  1865  Gal- 
litzin township  was  formed  out  of  pai*ts  of  Allegheny  township 
and  Washington  township,  and  the  lands  are  in  Gallitzin  town- 
ship. J.  M.  Christy  died  June  27,  1882.  J.  M.  Christy  pur- 
chased these  lands  at  different  prices  and  on  his  own  account. 
He  had  been  negotiating  with  the  Pittsburg  capitalists  named 
in  paragraph  fii-st  of  plaintiff's  bill  to  sell  them  the  lands  he  had 
purchased,  as  well  as  a  tract  owned  by  himself,  which  is  in  the 
above  list — 212  acres  and  89  perches,  consideration  $5,500.  No 
conveyance  was  made  by  George  and  Bernard  Delaney  to  any 
one  for  the  108  acres  and  27  perches,  until  March  21, 1881, 
when  they  conveyed  this  land  to  J.  M.  Christy,  who  on  the 
11th  day  of  February,  1882,  conveyed  the  undivided  one  half 
of  said  land  to  Francis  N.  Burk,  who  with  the  widow  and  the 
children  and  heirs  of  J.  M.  Christy,  deceased,  are  the  defend- 
ants in  this  case ;  and  this  land  and  the  title,  George  and  Ber- 
nard Delaney  to  J.  M.  Christy,  are  the  matters  in  dispute. 

The  case  was  referred  to  H.  H.  Myers,  Esq.,  as  master,  who 
reported  as  follows : 
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The  master  found  the  following  facts,  to- wit:  That  Josiah 
M.  Christy  in  July,  1865,  purchased  for  a  number  of  pei-sona 
in  Pittsburg  a  number  of  tracts  of  land  in  this  county,  among 
them  a  tmct  of  land  from  George  and  Bernaixl  Delaney  as 
described  in  the  bill  containing  103  acres  for  the  sum  of  $1,300. 
It  was  agreed  by  the  purchaser  that  the  deeds  should  be  made 
to  Samuel  M.  Kier,  one  of  their  number,  and  the  intention  was 
to  form  a  corporation  under  the  name  of  the  Allegheny  Moun- 
tain Coal  &  Lumber  Company,  and  then  have  the  tracts  con- 
veyed by  S.  M.  Kier  to  the  corporation.  Cyrus  L.  Pershing, 
Esq.,  was  the  attorney  and  counsel  for  the  said  company,  and 
Josiah  M.  Christy  was  its  agent,  and  negotiated  the  purchase  of 
the  tract  in  question  and  a  number  of  other  tiacts  about  the 
same  time. 

From  May  12, 1865,  till  June  10, 1865,  a  large  sum  of  money 
was  placed  in  the  hands  of  J.  M.  Christy  for  the  purchase  of 
said  lands,  and  the  purchase  money  paid. to  George  and  Ber- 
nard Delaney  was  paid  by  J.  M.  Christy,  in  the  opinion  of  the 
master,  out  of  this  money.  There  is  some  evidence  that  there 
was  some  money  in  the  hands  of  Christy  belonging  to  his  wife 
Rebecca  A.  Christy,  and  it  is  urged  by  defendants  that  that 
money  was  used  for  the  purpose  of  buying  the  particular  tract 
in  question,  but  in  the  opinion  of  the  master  it  is  not  strong 
enough  to  raise  that  presumption,  and  he  is  of  the  opinion  fi^om 
the  evidence  as  a  whole  that  the  purchase  money  paid  by  J.  M. 
Christy  to  the  Delaneys  was  out  of  the  funds  in  his  hands 
belonging  to  the  Allegheny  Mountain  Coal  &  Lumber  Com- 
pany as  they  styled  themselves.  The  deeds  for  the  several 
tracts  purchased  by  J.  M.  Christy  for  the  company  were  pre- 
pared by  Mr.  Pershing,  including  the  one  in  question,  in  all  of 
which  the  name  of  Samuel  M.  Kier  was  inserted  as  the  gi-antee 
excepting  the  deed  from  Bernard  and  George  Delaney.  By 
an  oversight  of  some  one  preparing  the  deed  under  Mr.  Persh- 
ing the  name  of  the  grantee  was  not  inserted.  The  deed  with- 
out the  name  of  a  grantee  was  acknowledged  by  the  grantors 
George  and  Bernard  Delaney  and  delivered  to  the  agent  of  Sam- 
uel M.  Kier,  and  placed  on  record  by  him  in  the  recorder's  office 
of  Cambria  county  November  8, 1866.  The  said  deed  was  dated 
July  26,  1865,  and  contained  as  recorded  the  following  re- 
ceipts :  ^^  Received  the  day  of  the  date  of  the  above  indenture 
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of  the  above  name  Samuel  M.  Kier  the  sum  of  $2500,  lawful 
money  of  the  United  States  being  the  consideration  money 
above  mention  in  fall."  (Signed)  George  Delaney  for  Bernard 
Delaney.  Witness  Samuel  Craig.  The  said  company  paid  the 
taxes  regularly  on  the  tract  in  question  until  the  same  was  sold 
under  a  decree  in  equity  of  the  court  of  common  pleas  of  Cam 
bria,  and  since  that  time  by  the  subsequent  holders  of  title. 
The  land  having  been  assessed  in  the  name  of  Samuel  M. 
Kier.  That  Samuel  M.  Kier  having  died,  a  suit  in  equity  was 
instituted  wherein  J.  W.  F.  White  was  plaintiff  and  1.  C.  Per- 
shing et  al.  were  defendants.  The  said  defendant,  as  well  as 
the  plaintiff,  being  entitled  to  the  interest  in  said  land  as  bene- 
ficiaries of  the  title  held  in  the  name  of  Samuel  M.  Kier.  A 
decree  was  made  in  said  case  June  8,  1881,  for  the  sale  of  said 
lands.  John  W.  White,  being  appointed  by  the  court  to  sell 
the  same,  and  under  said  order  a  sale  was  made  to  James  L. 
Reed  by  the  trustee,  which  was  confirmed  and  a  deed  was 
duly  executed  to  him.  The  said  J.  L.  Reed  sold  and  conveyed 
the  said  lands  to  S.  C.  Baker  by  deed  dated  November  28, 
1881,  and  the  said  S.  C.  Baker  sold  and  conveyed  the  same  to 
the  Altoona  Coal  &  Lumber  Company,  the  plaintiff  in  this  ac- 
tion, by  deed  dated  November  28,  1881.  J.  M.  Christy  on  the 
26th  day  of  March,  1881,  obtained  from  Bernard  and  George 
Delaney  a  deed  for  the  land  in  question  without  any  further 
or  other  consideration  than  that  paid  for  the  deed  intended  to 
be  made  to  Samuel  M.  Kier.  The  said  deed  was  obtained  from 
the  Delaneys  upon  the  representation  of  J.  M.  Christy  that  the 
former  deed  made  by  them  was  lost  and  could  not  be  found, 
stating  to  them  that  the  land  was  his.  The  Delaneys  first 
objected  in  making  such  deed,  but  after  consulting  counsel  con- 
cluded to  do  so,  but  accepting  no  consideration  for  the  second 
deed.  The  original  deed  made  by  George  and  Bernard  Delaney 
had  a  consideration  of  $2,500  (in  writing),  but  the  testimony 
shows  but  $1,839  was  paid  for  the  same.  F.  N.  Burk,  one  of 
the  defendants  to  this  action,  by  deed  dated  February  10,  1882, 
purchased  from  J.  M.  Christy  an  undivided  half  interest  of 
the  land  in  question  after  the  death  of  Josiah  M.  Christy. 
His  heirs  and  F.  N.  Burk,  the  defendants  in  this  case,  brought 
an  action  of  trespass  quare  clausum  fregit  against  S.  C.  Baker 
in  the  common  pleas  of  this  county  on  December  9, 1882,  to 
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recover  damages  for  an  alleged  trespass  on  the  tract  of  land  in 
question,  and  in  which  the  question  of  whose  money  went  into 
tiie  land  in  question  was  raised  on  a  defense  founded  on  a  deed 
to — intended  to  be  S.  M.  Kier,  and  the  jury  found  in  favor  of 
S.  C.  Baker  and  a  judgment  entered  on  a  verdict.  From  the 
above  facts  warranted  by  the  evidence  and  the  evidence  as  a 
whole  the  master  is  of  the  opinion  that  the  prayer  of  the  com- 
plainant should  be  granted,  and  suggests  respectfully  that  a 
decree  be  made  by  your  honorable  court  in  conformity  with 
the  bill  directing  the  Delaneys  to  execute  a  deed  to  the  Al- 
toona  Coal  &  Coke  Co.,  and  that  F.  N.  Burk  and  the  Christy 
heirs  be  directed  to  deliver  up  their  deed  from  the  Delaneys  to 
be  canceled. 

The  following  exceptions  to  the  report  of  the  master  were 
filed  by  the  defendants. 

1.  As  to  the  facts — Josiah  M.  Christy  was  purchasing  lands 
in  Gallitzin  township  and  vicinity  in  said  county,  for  the  pur- 
pose of  selling  the  land  so  purchased  to  any  person  or  persons 
who  desired  to  purchase  from  him,  particularly  S.  M.  Kier  & 
Company,  as  they  appeared  to  be  the  fii'st  parties  offering  to  buy 
coal  lands,  the  kind  Josiah  M.  Christy  contracted  for. 

2.  That  he  did  purchase  a  number  of  tracts  which  were  duly 
conveyed  to  said  S.  M.  Kier,  the  said  S.  M.  Kier  taking  the 
titles  and  advancing  certain  amounts  of  money,  as  shown  by 
the  testimony.  Those  tracts  were  duly  conveyed  by  deed  to 
S.  M.  Kier. 

8.  The  master  erred  in  finding  that  S.  M.  Kier  and  others 
intended  to  be  incorporated  as  the  Mountain  Coal  &  Lumber 
Company,  as  no  such  incorporation  ever  existed,  nor  is  there 
any  evidence  a  charter  was  ever  applied  for  by  the  parties  named 
in  the  bill  of  complaint  in  this  case. 

4.  The  master  erred  in  finding  as  a  fact  that  J.  M.  Christy 
was  the  agent  of  S.  M.  Kier  et  al.,  while  in  fact  the  evidence 
shows  he  was  purchaser  on  options  to  sell  at  an  advance. 

5.  The  purchasers  did  not  agree  that  the  deeds  for  said  lands, 
not  including  the  Delaney,  should  be  made  to  S.  M.  Kier.  The 
evidence  shows  on  the  contrary  that  the  deeds  were  made  with- 
out naming  a  vendee,  and  that  S.  M.  Kier's  name  was  subse- 
quently inserted,  arbitraiily  and  without  the  consent  of  the 
vendors,  who  had  contracted  with  J.  M.  Christy,  nor  with  the 
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consent  of  said  Christy.  The  deeds  so  made  were  therefore 
void  and  of  no  effect  whatsoever  for  want  of  contracting  par- 
ties. 

6.  The  evidence  shows  that  while  the  Kief  party  sent  J.  M. 
Christy  money  to  advance  on  lands,  it  is  clear  and  not  disput- 
able that  the  money,  not  only  of  J.  M.  Christy,  but  of  his  wife, 
now  Mrs.  Wm.  Glass,  was  paid  on  the  land  of  George  Delaney 
and  Beiiiard  Delaney. 

7.  The  master  should  have  found  further :  From  all  the  evi- 
dence in  the  case  that  whatever  lands  J.  M.  Christy  sold  them 
were  to  be  at  $20.00  per  acre :  While  he  was  purchasing  in  his 
own  name  in  his  own  right,  and  the  shortest,  quickest  and  most 
convenient  method  was  adopted  to  convey  to  no  one,  and  this 
under  the  advice  of  an  eminent  legal  gentleman  to  whom  Christy 
would  as  a  purely  business  matter  defer. 

8.  The  master  should  have  found  that  the  deed  in  question 
was  properly,  legally  vested  in  J.  M.  Christy,  and  that  the  plain- 
tiflF  in  this  case  can  have  no  legal  right  to  the  property  in  dis- 
pute, and  consequently  no  decree  in  this  case  can  be  effected 
and  carried  into  effect,  made  in  accordance  with  the  report  of 
the  master. 

9.  That  the  master  should  have  affirmed  paragraph  four  of 
defendants'  answer  of  plaintiff's  bill — also  that  paragraph  nine 
of  defendants'  answer  should  have  been  affirmed. 

10.  The  error  most  palpable  in  the  report  being  from  page  2 
— "  That  Josiah  M.  Christy  in  July,  1866,  purchased  for  a  num- 
ber of  persons  in  Pittsburg  a  number  of  tracts  of  land  in  the 
county,  and  among  others  a  tract  of  land  in  name  of  Bernard 
and  George  Delaney  as  described  in  the  bill  containing  108  acres 
for  $1,800.  It  being  agreed  that  the  deeds  should  be  made  to 
S.  M.  Kier,  one  of  their  number,  and  intending  to  be  incorpo- 
rated as  the  Allegheny  Mountain  Coal  &  Lumber  Co.,  and  then 
have  the  tracts  conveyed  from  S.  M.  Kier  to  the  corporation." 
This  finding  is  not  borne  out  by  the  evidence  but  is  contradicted 
by  it.  The  Delaneys  knew  no  one  in  the  transaction  but  J.  M. 
Christy,  and  his  own  check  paid  the  money  for  the  land.  And 
in  this  connection  it  is  proper  to  object  to  the  reception  of  the 
evidence  of  Hon.  C.  L.  Pei'shing  in  this  case  without  his  per- 
sonal presence  before  the  master.  And  more  so  bemuse  J.  M. 
Christy  was  dead  when  this  hearing  was  held.    The  master 
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again  erred  in  this  part  of  his  report  in  finding  that  the  money 
paid  for  the  Delaney  land  was  furnished  by  the  Pittsburg  par- 
ties. 

11.  The  failure  of  this  master  to  take  up  the  paragraphs  of  the 
plaintiff's  bill  and  compare  them  with  the  defendants'  answer 
shows  that  his  preconceived  opinions  of  the  case  were  formed 
from  former  litigation  in  this  case — wherein  the  parties  were 
equally  successful. 

12.  The  master  erred  in  admitting  litigation  of  said  title  of 
J.  M.  Christy  of  the  previous  trials  between  the  said  pai*ties. 

18.  The  assignments  and  records  are  not  such  as  to  place  the 
legal  title  in  the  plaintiff — and  this  is  denied  in  paragraph 
of  defendants'  answer. 

14.  That  the  defendants  do  deny  all  the  averments  of  plain- 
tiff's bill  from  paragragaph  first  to  the  end  of  said  bill,  and  do 
further  assert  that  said  assertion  was  fully  met  by  the  answer 
thereto,  and  that  the  allegations  in  the  answer  have  been  fully 
sustained  by  the  evidence,  and  that  the  plaintiff  has  not  sus- 
tained his  claim. 

15.  The  contest  between  the  parties  hereto  being  nominal 
purchasers,  unnamed  in  the  original  papers,  no  decree  can  be 
made  to  set  aside  a  signed  and  sealed  instrument. 

16.  The  deed,  F.  N.  Burk  of  February  10, 1892,  from  J.  M. 
Christy  conveyed  the  undivided  half  of  said  tract  to  F.  N.  Burk. 
The  master  did  not  find  on  the  question  of  notice  to  Mr.  Burk 
as  a  third  party ;  does  not  find  on  the  question  of  notice. 

17.  The  master  should  have  affirmed  all  of  the  paragraphs 
in  defendants'  answer  from  1st  to  10th  inclusive,  and  to  have 
reported  that  the  bill  should  be  dismissed. 

18.  And  the  exceptants  add  thereto  that  all  past  proceedings 
between  the  parties  hereto  are  not  evidence.  And  that  the 
evidence  offered  prior  to  the  Altoona  Coal  &  Coke  Co.,  plaintiff 
is  illegal.  That  they  by  these  pleadings  admitted  the  posses- 
sion of  the  lands  in  the  defendants. 

19.  And  to  follow  the  above  paragraph  either  ejectment  or 
trespass  q.  c.  f.  was  the  proper  remedial  effort  on  part  of  the 
present  plaintiff,  who  had  his  full  remedy  therein. 

20.  That  under  all  the  evidence  and  law  bearing  on  the  case 
the  bill  of  complaint  should  have  been  dismissed. 

On  exceptions  Longenboeeb,  P.  J.,  specially  presiding,  filed 
the  following  opinion : 
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After  a  careful  reading  of  the  exceptions  by  the  defendants 
to  the  report  of  the  examiner  and  master,  and  all  the  evidence 
bearing  on  the  points  involved  therein,  we  conclude  we  must 
<»venule  Nos.  1,  2,  3,  6,  8,  9, 11, 12, 13, 14, 15, 17, 18, 19  and  20, 
because  they  are  not  sustained  by  the  evidence  and  law  of  the 
Ciise.  In  answer  to  the  remaining  exceptions  it  may  be  advisable 
to  state  more  fully  the  grounds  for  our  action  thereon. 

As  to  No.  8,  it  may  be  said,  while  it  is  true  no  such  corpora- 
tion as  the  Mountain  Coal  &  Lumber  Company  was  ever  formed, 
the  evidence  clearly  shows  that  the  vendees  contemplated  pro- 
curing a  charter  and  for  the  time  being  employed  that  name,  and 
Christy  in  1869  sued  them  by  that  name. 

As  to  the  6th  and  10th  exceptions  we  say,  though  there  is  some 
contmdiction  as  to  whether  it  was  understood  and  intended 
when  the  deed  from  the  Delaneys  was  taken,  that  the  name  of 
the  vendees  should  not  be  then  inserted,  but  remain  in  blank 
until  after  the  purchasers  had  decided  upon  a  trustee,  or  had 
formed  themselves  into  a  corporation,  as  indicated  by  their  reso- 
lution of  October  18, 1866,  and  the  declamtion  of  trust  attached 
to  the  deposition  of  Judge  Pershing,  taken  November  16, 
1884 ;  yet  there  is  no  reason  to  doubt  that  when  the  deed  was 
taken  on  the  26th  July,  1866,  by  Christy,  he  and  the  vendors 
fully  understood  the  sale  to  be  to  the  Pittsburg  parties,  calling 
themselves  the  Mountain  Coal  &  Lumber  Company.  Nor  can 
there  be  any  doubt  that  their  money  paid  for  the  land.  There  is 
no  evidence  to  sustain  the  claim  of  the  defendants  that  it  was 
paid  with  funds  of  either  Christy  or  his  wife.  If  it  had  been  his 
wife's  money,  why  take  the  deed  of  1881  to  himself  ?  If  all  the 
participants  in  the  transaction  assented  to  making  the  deed  with 
the  vendee's  name  in  blank,  upon  the  understanding  that  the 
corporation  name  or  that  of  a  trustee  should  be  thereafter 
inserted,  how  can  Christy,  the  agent  of  the  purchasers,  take 
advantage  of  the  arrangement  to  secure  to  himself  the  title  ? 
If,  on  the  other  hand,  the  omission  occurred  through  mere  acci- 
dent or  mistake,  as  stated  by  Judge  Pershing,  Christy  was  in 
no  better  position  to  take  the  title  for  which  his  principals  had 
paid.  As  to  the  claim  that  he  was  to  be  paid  at  tlie  rate  of 
$20.00  per  acre  for  the  sales  negotiated  by  him,  it  is  enough  to 
Bay  the  burden  of  making  out  such  claim  is  on  the  defendants ; 
but  as  the  controlling  question  in  this  case  is,  whether  he  bought 
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the  103  acres  in  suit  for  the  Pittsburg  parties  as  their  agent  and 
paid  therefor  with  their  money,  it  is  a  matter  of  indifference 
what  his  compensation  was  to  be. 

In  answer  to  the  16th  exception,  it  may  be  stated,  if  the  deed 
on  record,  showing  the  payment  of  the  purchase  money  by  Kier, 
was  not  constructive  notice  to  Burk,  the  vendee  of  Christy, 
under  the  deed  of  February  10,  1882,  the  evidence  shows  that 
he  participated  in  procuring  the  deed  of  March  26,  1881,  from 
the  Delaneys  to  Christy,  was  present  when  it  was  executed  and 
knew  it  was  without  consideration  and  that  it  was  to  take  the 
place  of  that  of  1865. 

We  think  the  conclusions  of  the  examiner  and  master  in  this 
case  were  amply  justified  by  the  evidence.  Judge  Pershing 
says  he,  as  a  counsel  for  the  Pittsburg  parties,  prepared  the 
deed  of  July  26, 1865,  and  sent  it  to  Christy  that  he  might 
have  it  executed  by  the  Delaneys ;  that  after  it  was  so  executed 
by  them  it  was  returned  to  him  by  Chnsty.  If  it  had  been  a 
Bale  to  his  wife  or  himself,  as  is  claimed  by  the  defendants, 
would  he  not  have  kept  it?  It  was  taken  by  Mr.  Barrett,  the 
agent  of  the  Pittsburg  parties,  with  other  deeds  belonging  to 
them,  to  the  recorder's  office  and  placed  on  record.  After  it 
was  recorded,  it  was  lifted  by  Mr.  Martin,  one  of  the  Pittsburg 
pai-ties,  and  the  recorder's  fees  paid  by  him.  The  receipt  in  the 
deed,  for  the  purchase  money,  is  to  Kier,  and  not  to  Christy  or 
his  wife.  In  1869  Christy  brought  suit  against  the  "  Allegheny 
Mt.  Coal  Co.,"  being  this  same  Pittsburg  party,  to  recover 
compensation  for  land  purchases  negotiated  by  him  for  them, 
and  in  his  declamtion  enumerates  the  tract  of  land  in  suit  as 
one  of  those  bought  for  them.  In  his  amended  declaration  he 
mentions  it  again  as  one  of  the  tracts  purchased  by  him  for  the 
defendants,  saying,  he  "procured  for  said  defendants  a  good 
title  therefor  by  the  deed  of  conveyance  of  the  former  owners 
of  the  same,  duly  delivered  to  said  parties."  After  the  sale  of 
1865  the  land  was  assessed  in  the  name  of  Kier.  Bernard 
Delaney,  one  of  the  vendors,  says  he  understood  Christy  was 
buying  for  the  "  coal  company,  and  that  the  deed  of  1881  was 
to  be  a  new  one  in  place  of  that  of  1865,  which  Christy  said 
had  been  lost."  It  was  not  understood  as  a  new  purchase. 
The  considei-ation  mentioned  in  each  deed  is  41,339,  and  not 
a  cent  was  paid  in  1881  for  the  second  conveyance.      The 
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theory  of  the  plaintiff  seems,  therefore,  to  be  fully  sustained 
by  the  evidence,  and  the  report  of  the  examiner  and  master  is 
confirmed  and  the  exceptions  thereto  overruled. 

In  accordance  with  the  foregoing,  we  make  the  following  de- 
cree, viz :  And  now,  October  the  31st,  1894,  this  cause  having 
come  on  for  hearing  on  the  exceptions  to  the  report  of  the 
examiner  and  master,  after  full  argument  thereof  by  counsel, 
it  is  ordered,  adjudged  and  decreed  that  the  defendants,  Ber- 
nard Delaney  and  George  Delaney,  shall,  within  twenty  days 
after  notice  of  this  decree,  make,  execute  and  deliver  to  the 
Altoona  Coal  &  Coke  Company,  plaintiff,  a  deed  of  conveyance 
for  the  103  acres  mentioned  and  described  in  their  deed  of 
July  26,  1866,  recorded  in  Cambria  county  in  record  book, 
vol.  25,  page  488,  etc.,  in  lieu  of  said  last  mentioned  deed. 

It  is  further  ordered,  adjudged  and  decreed  that  the  other 
defendants  shall,  within  twenty  days  after  notice  of  this  decree, 
surrender  and  deliver  up  to  the  plaintiff  or  to  the  court  of  com- 
mon pleas  of  Cambria  county  the  deed  from  the  said  Bernard 
Delaney  and  George  Delaney  to  J.  M.  Christy  for  the  same 
land,  dated  the  26th  day  of  March,  1881,  and  recorded  in  said 
county  in  record  book,  vol.  44,  page  853,  etc.,  and  that  the  same 
be  thereupon  canceled,  and  that  the  said  last  named  defendants 
pay  the  costs  of  this  proceeding. 

Urror  assigned  among  othera  was  above  decree. 

William  H,  SecJder^  for  appellants. — When  a  clause  hinges 
on  a  disputed  legal  title  that  title  must  first  be  settled  in  a 
court  of  law:  Duncan  v.  HoUidaysburg  and  Gap  Iron  Works, 
26  W.  N.  C.  479 ;  1  Brightly's  Purdon,  635  PI.  1 ;  Land  Co. 
V.  Weidner,  169  Pa.  359;  Hewitt's  App.,  88  Pa.  55;  Gilroy's 
App.,  100  Pa.  5;  Kinter  v.  Jenks,  43  Pa.  445;  Richards  v. 
Cherrington,  12  W.  N.  C.  140 ;  Long's  App.,  92  Pa.  171 ;  Way's 
App.,  8  Atl.  Rep.  173. 

Want  of  notice  will  operate  to  protect  one  who  buys  from  a 
trustee,  or  a  subsequent  vendee,  or  mortgagee  who  gets  in  the 
legal  title,  or  a  purchaser  under  a  duly  registered  conveyance : 
Bispham  on  Equity,  sec.  263. 

The  mere  assessment  and  payment  of  taxes  is  not  evidence 
of  legal  or  equitable  title,  and  therefore  does  not  convey  notice 
of  its  existence :  Morey  v.  Herrick,  18  Pa.  123. 
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The  vague  reports  of  strangei-s  or  information  given  by  a 
person  not  interested  respecting  a  defect  of  title  to  land  will 
not  have  the  effect  of  notice  to  the  purchaser :  Kerns  v.  Swope, 
2  Watts,  76 ;  Moyer  v.  Schick,  8  Pa.  242. 

A  bare  entry  by  the  cestui  que  trust  without  following  pos- 
session will  not  bar  the  act:  Douglass  v.  Lucas,  63  Pa.  9.  If 
there  be  neither  entry  nor  possession  takeil  by  the  party  to 
whom  the  trust  results  within  five  years  after  it  occui-s,  and 
no  acknowledgment  in  writing,  the  trust  cannot  be  asserted 
against  the  ti-ustee :  Clark  v.  Trindle,  52  Pa.  492 ;  Best  v. 
Campbell,  62  Pa.  476 ;  Bispham  on  Equity,  sec.  260. 

Whatever  the  natui*e  of  the  plaintiff's  claim  and  of  the  relief 
which  he  seeks,  if  his  claim  gi-ows  out  of  or  depends  or  is 
inseparably  connected  with  his  own  prior  fraud,  a  court  of 
equity  will  in  geneml  deny  him  relief,  and  will  leave  him  to 
whatever  remedies  or  defenses  at  law  he  may  have :  Pomeroy's 
Equity,  sec.  401;  Nat.  Bank's  App.,  159  Pa.  381;  Bispham's 
Equity,  60 ;  Brown  v,  Pitcairn,  148  Pa.  387 ;  Davidson  v.  Bar- 
clay, 63  Pa.  406;  Adams  v.  Smith,  19  Pa.  182;  Bispham's 
Equity,  sec.  202. 

To  establish  a  resulting  trust  in  parol,  the  evidence  must  be 
full,  clear  and  satisfactorj' :  Capebait  v.  Capebait,  2  Phila.  184; 
Hays  V.  Quay,  68  Pa.  263. 

P.  J.  Ztttfe,  for  appellee. — Where  an  equitable  title  is  the 
subject  of  controversy,  that  can  only  be  disposed  of  through 
the  equitable  powei*s  of  the  court,  and  its  judgment,  in  such 
case,  must  necessaiily  have  the  force  of  a  decree :  Winpenny  v. 
Winpenny,  92  Pa.  440;  Kiel  v.  Gannon,  161  Pa.  289;  Gordi- 
nier's  App.,  89  Pa.  628 ;  Frauenthal's  App.,  100  Pa.  290  ;  Bur- 
ger V.  Dankel,  100  Pa.  113;  Ridgely  v.  Spencer,  2  Binney,  70. 

Where  a  deed  is  procured  through  a  fraud,  courts  of  equity 
have  jurisdiction  to  compel  the  pailies  procuring  the  same  to 
deliver  said  deed  up  to  be  canceled:  Mortland  v.  Mortland, 
161  Pa.  598 ;  Yard  v.  Patton,  18  Pa.  278 ;  Bispham^s  Equity, 
sec.  675. 

Equity  will  not  assist  one  to  retain  any  property  procured  by 
fraud.  Neither  will  it  lend  its  helping  hand  to  one  who  assists 
in  committing  a  fraud :  Bleakley's  App.,  66  Pa.  187 ;  Maul  v 
Rider,  69  Pa.  167 ;  Christy  v.  Sill,  95  Pa.  380. 
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If  an  instrument  ought  not  to  be  used  or  enforced  it  is  against 
conscience  for  the  party  to  retain  it,  since  he  can  retain  it  only 
for  a  sinister  purpose,  and  the  other  party  is  entitled  to  relief 
quia  timet :  Eckman  v.  Eckman,  55  Pa.  269. 

Per  Cubiam,  November  4, 1895 : 

The  decree  in  this  case  is  affirmed  on  the  opinion  of  the 
learned  court  below. 


Armstrong  County  v.  T.  V.  McKee,  W.  C.  Bailey  and 
S.  G.  Donaldson,  Appellants. 

County  audUora— Filing  report— Appeal9-—C(ymputatifm  of  time. 
County  auditors  who  do  not  file  their  report  with  the  prothonotary  may 
be  compelled  to  do  so  by  writ  of  mandamus,  but  until  the  report  is  filed 
by  them  it  remains  in  their  own  hand,  and  under  their  own  control,  and 
no  other  person  who  may  obtain  possession  of  it  has  any  light  to  represent 
them,  or  to  act  for  them  in  regard  to  it. 

Where  county  auditoi*s  deposit  their  report  with  the  prothonotary  and 
cause  it  to  be  marked  **  filed  ^'  with  the  date  inclosed  thereon,  they  have  done 
their  duty.  If  the  prothonotary  retain  the  report  three  months,  and  an  attor- 
ney at  law  then  obtains  possession  of  it  from  the  prothonotary,  and  pre- 
sents it  in  open  court  and  obtains  an  ex  parte  order  directing  it  to  be  filed, 
the  time  within  which  an  appeal  may  be  taken  from  the  report  is  to  be 
computed  from  the  date  when  the  report  was  filed  by  the  auditors  with 
the  prothonotary,  and  not  from  the  date  of  the  ex  parte  order  of  couit. 

Argued  Oct.  14,  1895.  Appeal,  No.  11,  Oct.  T.,  1895,  by 
defendants,  from  order  of  C.  P.  Armstrong  Co.,  Sept.  T.,  1891, 
No.  46,  directing  county  auditors'  report  to  be  filed,  and  allow- 
ing an  appeal  therefrom.  Before  Gbbbk,  Williams,  McCoIi- 
LXJM,  Mitchell,  Dean  and  Fell,  JJ.    Reversed. 

Appeal  from  account  of  county  auditors. 

From  the  record  it  appeared  that  on  February  18, 1891,  the 
county  auditors  deposited  their  report  with  the  prothonotary 
who  marked  it  "  filed." 

The  report  remained  in  the  prothonotary's  office  until  June  1, 
1891,  when  D.  L.  Nulton,  Esq.,  an  ^^  attorney  for  sundry  citi- 
zens of  said  county  "  presented  the  report  in  open  court,  and 
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asked  the  court  to  mark  it  filed.  It  was  objected  that  the 
report  had  been  on  file  since  Februarj'^  13,  1891,  and  that  the 
counsel  did  not  represent  the  auditoi's,  and  had  no  authority  to 
present  it  for  filing.  The  court,  however,  on  June  12,  1891, 
ordered  the  repoi-t  to  be  filed  as  of  that  date.  On  August  8, 
1891, 176  days  after  the  auditors  had  filed  their  repoi-t  in  the 
prothonotary's  oflBce,  and  57  days  after  the  filing  of  the  i-eport 
at  the  instance  of  Mr.  Nulton,  Mr.  Nulton  presented  a  petition 
with  tlie  names  of  eighteen  persons  affixed  thereto,  praying  the 
court  to  grant  them  an  appeal  under  the  provisions  of  the  act 
of  June  12, 1878,  P.  L.  208,  and  filed  therewith  a  recognizance 
in  the  sum  of  $500. 

The  court  allowed  the  appeal  as  prayed  for  and  approved 
the  recognizance,  giving,  however,  until  September  7,  1891,  to 
file  exceptions  and  to  move  to  strike  off  the  appeal. 

On  September  7,  1891,  exceptions  were  filed.  The  peti- 
tioners then  presented  a  bond  in  the  sum  of  $500,  which  was 
approved  by  the  court.  The  exceptions  were  subsequently 
overruled  and  the  rule  to  strike  off  the  appeal  discharged. 
The  court  then  framed  an  issue  in  which  the  county  of  Arm- 
strong was  made  the  plaintiff  and  T.  V.  McKee,  W.  C.  Bailey 
and  S.  G.  Donaldson,  county  commissioners  during  the  year 
1890,  defendants. 

Errors  asngned  were,  (1)  order  directing  the  filing  of  the 
report;  (2,  3)  allowance  of  appeal. 

if.  F.  Leason  and  J.  B.  Neale^  for  appellants. — It  is  no  excuse 
for  the  meddling  with  the  report  that  the  auditors  failed  to  per- 
form their  entire  duty.  In  the  present  case  it  was  assumed 
that  the  auditors  had  failed  in  the  performance  of  their  duty  in 
proper  foim,  and  therefore  the  court,  at  the  instance  of  others, 
undertook  to  complete  that  work  for  them.  This  cannot  be 
done  :  Schuylkill  v.  Boyer,  125  Pa.  226 ;  act  of  April  15, 1834, 
P.  L.  545 ;  Godstalk  v.  Northampton,  71  Pa.  324  ;  Northamjv 
ton  Co.  V.  Yohe,  24  Pa.  305. 

A  paper  is  said  to  be  filed  when  it  is  delivered  to  the  proper 
officer  and  by  him  received  to  be  kept  on  file :  1  Bouvier's  Law 
Dictionary,  587. 

To  put  upon  the  files  or  among  the  records  of  the  court;  to 
Vol.  clxxii— 5 
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note  on  a  paper  the  fact  and  date  of  its  reception  in  coui-t : 
Webster's  Dictionary. 

In  Pennsylvania,  where  the  history  of  an  action  is  not  en- 
rolled, the  record  consists  of  the  papei*s  properly  filed  in  the 
cause  together  with  the  docket :  Clark  v.  Depew,  25  Pa.  609 ; 
Myer  v.  Verner,  10  W.  N.  C.  138. 

There  was  no  authority  to  allow  the  appeal :  Nice  v.  Bow- 
man, 6  Watts,  26 ;  Respublica  v.  Corbet,  8  Dallas,  476 ;  20 
Am.  &  Eng.  Ency.  of  Law,  471. 

The  act  of  June  12,  1878,  P.  L.  208,  is  in  violation  of  the 
express  terras,  sec.  20  of  art.  3  of  the  constitution,  and  also  in 
violation  of  sec.  3  of  art.  3  of  the  constitution. 

J.  W.  King  find  J.  JIf.  Oalbreaih^  D,  L,  Ntdtan  with  them,  for 
appellee. — The  act  of  April  16,  1834,  P.  L.  646,  relative  to 
county  auditors,  requires  that,  after  having  settled  the  accounts 
of  the  various  officers,  their  report  shall  (1)  be  made  to  the 
court  of  common  pleas  of  the  proper  county  and  (2)  filed  among 
the  records  of  said  court.  See  sections  48  and  66  of  said  act. 
The  evident  intention  of  this  first  requirement  is  to  give  to  the 
report  that  publicity  which  its  charter  and  purpose  demand, 
and  which  could  not  be  secured  by  merely  filing  it  away  among 
the  records  of  the  prothonotary's  office.  It  is  tlie  law's  method 
of  informing  the  public  that  the  report  is  completed  and  ready 
to  be  filed:  Brown  v.  Com.,  2  Rawle,  40;  Wilson  v.  Clarion 
Co.,  2  Pa.  17 ;  Blackmore  v.  Allegheny  County,  61  Pa.  160 ; 
Northampton  Co.  v.  Herman,  119  Pa.  373. 

In  the  absence  of  any  form  of  appeal  prescribed  by  act  of 
assembly,  the  petition  to  court  pi-aying  that  an  appeal  be  granted, 
accompanied  by  specifications  and  the  order  of  court  granting 
the  same  and  fmming  an  issue,  was  sufficient  in  form:  Nice  v. 
Bowman,  6  Watts,  26 ;  20  Am.  &  Eng.  Ency.  of  Law,  471 ; 
Anderaon's  Dictionaiy  of  Law,  862. 

The  title  to  the  act  in  question  embraces  but  one  general  sub- 
ject, to  wit:  the  right  of  the  county  in  the  pei-son  of  its  tax- 
payers to  take  part  in  its  own  litigation.  The  different  things 
authorized  are  all  cognate  and  are  different  classes  of  the  same 
general  subject  The  unity  of  the  subject  as  expressed  in  the 
title  would  seem  to  be  sufficient.  On  the  other  hand  the  title 
is  sufficiently  comprehensive.     All  that  is  required  is  that  the 


Digitized  by  VjOOQIC 


ARMSTRONG  COUNTY  v.  McKEE  et  al,  Appellants.     67 
1895.]  Arguments— Opinion  of  the  Court. 

title  fairly  give  notice  of  the  subject  of  the  act,  so  as  reasonably 
to  lead  to  an  inquiry  into  its  body :  Allegheny  County  Home's 
Case,  77  Pa.  77. 

Opinion  by  Mr.  Justice  Williams,  November  4,  *1895: 
'  The  duties  of  county  auditors  are  defined  by  the  act  of  1834 
and  its  supplements.  They  are  required  to  audit,  settle  and 
adjust  the  accounts  of  the  county  commissionei'S,  the  county 
treasurer,  the  sheriff  and  the  coroner,  and  make  report  thereof 
to  the  coart  of  common  pleas  of  such  county.  The  fifty-fifth 
section  of  the  act  of  1834  directs  the  manner  in  which  the  re- 
port must  find  its  way  into  the  records  of  the  court  by  the  pro- 
vision that  ^^  The  report  of  the  auditors  shall  be  filed  among 
the  records  of  the  court  of  common  pleas  of  the  respective 
county  and,  from  the  time  of  being  so  filed,  shall  have  the  effect 
of  a  judgment  against  the  real  estate  of  the  officer  who  shall 
thereby  appear  to  be  indebted  either  to  the  commonwealth  or 
to  the  county."  All  parties  interested  must  take  notice  of  the 
time  when  the  report  is  filed,  and  the  time  allowed  for  an  appeal 
runs  from  that  date.  The  court  as  such  has  no  function  to  per- 
form so  far  as  the  account  is  concerned  unless  an  appeal  be 
taken  from  the  settlement  made  by  the  auditora  and  shown  by 
their  account.  But  to  make  the  balances  shown  by  the  report 
against  any  of  the  accounting  officers  a  lien  against  the  real 
estate  of  such  officer  such  balance  must  be  indexed  in  the  judg- 
ment docket :  Appeal  of  Snyder  county,  3  6mnt,  38. 

If  the  auditors  do  not  file  their  report  with  the  prothonotary 
their  performance  of  their  official  duty  may  be  quickened  and 
compelled  by  a  writ  of  mandamus,  but  until  it  is  filed  by  them 
it  remains  in  their  own  hands  or  under  their  own  control,  and 
no  other  person  who  may  obtain  possession  of  it  has  any  right 
to  represent  them  or  to  act  for  them  in  regard  to  it.  If  an 
attorney  or  any  other  person  obtains  possession  of  the  report 
witboot  the  consent  of  the  auditors,  this  fact  clothes  him  with 
DO  power  to  act  for  them  or  to  bind  them  in  any  manner.  He 
would  have  no  right  to  file  it  or  to  ask  the  court  to  order  it  filed, 
and  if  such  an  order  should  be  made  without  first  giving  notice 
to  the  auditors  and  affording  them  an  opportunity  to  come  in 
and  take  charge  of  their  own  report  it  would  be  ex  parte,  and 
would  conclude  neither  the  auditors  nor  the  officei-s  whose  ao- 
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counts  appeared  upon  the  report.  The  auditors  are  responsible 
for  the  discharge  of  all  the  duties  the  law  places  on  them,  includ- 
ing not  only  an  examination  of  the  accounts  of  the  county 
ofiBcers  tut  the  tabulation  of  their  work  in  a  report  made  for 
the  information  of  tax  payers,  and  the  placing  of  that  report 
*'  among  the  records  of  the  court  of  common  pleas  of  the  respec- 
tive county**  so  that  all  who  desire  to  do  so  may  examine  it. 
The  facts  presented  in  this  case  are  peculiar.  The  auditors 
examined  the  accounts  of  the  several  officers,  pi-epared  their 
report,  and  then  actually  lodged  it  in  the  hands  of  the  proper 
officer,  the  prothonotary  of  the  court  of  common  pleas  of  Arm- 
strong county,  on  the  13th  day  of  February,  1891.  The  same 
person  was  also  clerk  of  the  court  of  quarter  sessions,  and  he 
seems  to  have  entered  the  report  fii-st  in  the  sessions  and  after- 
ward in  the  common  pleas,  but  the  report  was  marked  filed  by 
him  on  the  day  on  which  he  received  it,  and  it  remained  in  his 
custody  down  to  the  June  term  following.  At  that  term  an 
attorney  obtained  it  from  the  prothonotary,  took  it  into  court 
and  moved  the  court  for  an  order  directing  it  to  be  filed.  This 
order  was  made,  and  so  far  as  the  record  indicates  without  any 
rule  to  show  cause  or  notice  to  the  auditors  or  the  officei^s  to  be 
affected.  On  the  8th  of  August,  this  appeal  was  taken  on  be- 
half of  several  taxpayei-s.  Was  this  appeal  in  time  ?  That  de- 
pends on  whether  the  time  is  to  be  computed  from  the  day  when 
the  auditors  filed  their  report  and  procured  the  date  of  filing  to 
be  noted  thereon  by  the  prothonotary,  or  from  the  day  when 
it  was  placed  for  the  second  time  in  the  hands  of  the  prothon- 
otaiy  under  the  ex  parte  order  of  the  court. 

We  are  of  opinion  that  the  computation  must  begin  with 
the  13th  day  of  Feburary,  the  day  on  which  the  auditors  took 
their  report  to  the  proper  officer  and  caused  the  date  to  be 
indorsed  thereon  by  him.  They  had  then  discharged  their 
duty.  If  the  docket  entries  of  the  officer  were  incorrect  the 
court  could  have  directed  their  amendment.  If  he  had  given 
a  wrong  number  to  his  entries  in  the  records  of  the  common 
pleas  or  made  any  other  mistake,  the  court  could  have  corrected 
it ;  but  the  fact  that  the  auditors  had  filed  their  report  with  the 
proper  officer  wss  beyond  doubt.  If  the  appellants  had  alleged 
that  by  reason  of  the  neglect  of  the  officer  to  make  the  proper 
docket  entries  they  had  been  misled  and  their  search  after  the 
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report  had  been  ineffectual  so  that  they  were  unable  to  appeal 
within  the  time  fixed  by  law,  counting  from  the  date  of  filing, 
they  might  have  applied  to  the  court  for  such  relief  as  it  was 
possible  to  give  upon  the  facts  so  stated;  but  the  expedient 
resorted  to  was  novel,  and  if  successful  would  have  made  it 
possible  for  the  appellants  to  have  secured  their  appeal  as  read- 
ily at  the  end  of  three  years  as  of  three  months.  The  time  for 
taking  an  appeal  had  expired  when  the  order  of  the  court  below 
was  made. 

The  report  was  no  doubt  taken  from  its  restiqg  place  ^^  among 
the  records  of  the  court  of  common  pleas  "  into  the  court  room 
and  a  motion  made  for  an  order  directing  that  it  be  filed,  in 
order  to  secure  a  new  date  from  which  to  count.  The  motion 
could  have  had  no  other  purpose.  The  court  below  was  of 
opinion  that  a  new  date  from  which  to  compute  the  time  for 
an  appeal  was  thus  obtained.  We  do  not  think  so.  The  order 
if  not  an  absolute  nullity  was,  to  say  the  least,  a  piece  of  super- 
erogation. The  report  was  filed  with  the  proper  officer  by  the 
auditors  themselves,  and  the  right  to  an  appeal  must  be  com- 
puted from  the  day  on  which  this  was  done.  This  disposes  of 
the  case  and  renders  an  examination  of  the  several  items  of 
surcharge  unnecessary*.  It  is  possible  if  the  appeal  had  been 
in  time  that  some  portions  of  the  last  four  items  of  surcharge 
might  have  been  sustained,  but  it  is  needless  now  to  inquire. 
As  to  the  larger  part  of  the  sum  surcharged  we  should  have 
been  unable  to  concur  with  the  court  below. 

The  judgment  is  reversed  and  the  appeal  from  the  report  of 
the  auditors  is  now  dismissed. 
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20  SC  '552 
20  SC   554  ^jui^j^    jjjll^j.  ^     rJ^^^    jj^^^j    j^.^^.    (jj^   Works,  Wil^ 

liam  Miller,  William  McKibben,  J.  Elsoffer,  William 
Young,  L.  E.  Strickle,  John  Reitzer,  Patrick  J.  Kel- 
ley,  John  Hay,  James  Wosson,  Patrick  Connelly 
and  Henry  Wagner,  Appellants.  Henry  Wagner's 
Appeal. 

Judgment— Confession  qfjtulgment — Partnership —Practice.  C,  P. 

The  duty  of  the  prothonotary  in  entering  a  judgment  by  confession  on 
a  warrant  of  attorney,  under  the  act  of  February  24,  1806,  is  to  enter  it 
"against  the  person  or  pei*sons  who  executed  the  same,^  but  this  does 
not  restrict  him  to  the  name  or  names  appearing  in  full  on  the  face  of  the 
warrant. 

Where  a  judgment  note  has  been  signed  with  a  firm  name  which  does 
not  disclose  the  individual  names  of  Uie  partnei*s,  the  plaintiff  may  file  a 
formal  declaration  against  the  partnership  by  its  title,  naming  the  indi- 
vidual members,  and  judgment  may  be  thus  confessed  and  entered  by  the 
prothonotary  in  this  form. 

Partnership — Powers  of  partners  to  sign  firm  name — Evidence. 

If  one  partner  sign  and  seal  an  instrument  in  the  firm  name,  with  the 
assent  of  the  other,  the  latter  is  as  much  bound  as  if  he  had  signed  and 
sealed  it  himself,  and  his  assent  can  be  proved  by  any  of  the  usual  modes 
of  evidence. 

If  a  partner  knows  and  assents  to  the  signing  of  a  judgment  note  in 
the  firm  name  b}*  his  copartner,  ho  is  bound  by  it ;  and  if  ho  is  ignorant 
of  the  giving  of  the  note  at  the  time,  but  he  subsequently  assents  to  it,  he 
is  also  bound. 

Practice,  C.  P. — Trial — Jury — Bequest  for  instructions. 
Where  the  jury  request  further  instructions,  and  the  judge  reads  a  por- 
tion of  the  testimony  and  gives  some  further  instructions,  and  the  juiy 
state  that  their  question  is  sufficiently  answered,  the  party  losing  the  ver- 
dict has  no  ground  for  complaint.  If  he  thought  the  part  of  the  testimony 
read  was  an  inadequate  response  to  the  jury^s  request  he  should  have  asked 
for  the  reading  of  such  other  part  as  he  thought  relevant  and  material. 

Argued  Oct.  15, 1895.  Appeal,  No.  109,  Oct.  T.,  1895,  from 
judgment  of  C.  P.  Beaver  Co.,  March  T.,  1892,  No.  219,  on  ver- 
diet  for  plaintiff.  Before  Stebhett,  C.  J.,  Green,  Williams, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    AflBrmed. 

Issue  to  determine  validity  of  judgment.  Before  Wick- 
ham,  P.  J. 
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On  May  7, 1888,  plaintiff  took  a  judgment  note  from  the  firm 
of  "  Royal  Flint  Glass  Works."  The  note  was  signed  "  Royal 
Flint  Glass  Works,  J.  Elsoffer,  Treasurer,  William  McKibben, 
President."  Henry  Wagner  was  one  of  the  partners.  On  Feb- 
ruary 4, 1892,  the  note  together  with  a  declaration  setting  forth 
the  names  of  the  partners  was  filed  in  the  common  pleas,  and 
judgment  entered  under  the  warrant.  Henry  Wagner,  one  of 
the  partnei-s,  petitioned  to  have  the  judgment  stricken  off  as 
to  him,  but  his  i*ule  was  discharged.  The  court  subsequently 
opened  the  judgment  to  allow  Wagner  to  defend  on  the  sole 
ground  that  he  had  not  authorized  the  note  or  assented  to  it. 

The  court  charged  in  part  as  follows : 

Now,  gentlemen,  if  there  were  nothing  more  than  the  signa- 
tures of  Elsoffer  and  McKibben  to  this  note  the  defendant  here 
would  not  be  liable,  because  it  is  a  well-known  rule  of  law,  well 
established,  that  no  partner,  whether  he  is  acting  as  business 
manager,  secretary,  treasurer  or  president  of  the  partnership 
concern,  has  an  implied  authority  to  bind  the  partners  by  con- 
fessing judgment  against  them.  He  may  have  authority  to  give 
notes — common  promissory  notes — to  draw  checks,  drafts  and 
bills,  and  accept  the  same ;  he  may  have  authority  to  make  all 
needful  contracts  of  the  business,  but  this  authority  to  confess 
judgment  against  his  partners  can  only  be  obtained  by  some 
special  undei-standing  or  agreement  or  authorization  between 
him  and  his  copartnere.  It  may,  however,  result  from  a  i-atifi- 
cation  of  what  he  does  later,  and  I  shall  speak  more  fully  in 
regard  to  this  matter  presently. 

As  I  said  before,  there  is  no  implied  authority  on  the  part 
of  one  partner  to  bind  another  by  confessing  a  judgment  against 
him,  or  giving  an  instrument  containing  a  warrant  of  attorney 
which  will  result  or  may  result  in  the  confession  of  judgment. 
A  judgment  entered  on  such  an  instrument  is  binding  upon  the 
paitner  who  gives  it,  upon  his  individual  property ;  it  is  binding 
on  the  assets  of  the  partnership ;  that  is,  the  partnership  prop- 
erty which  can  be  taken  in  execution  may  be  so  taken  and  sold. 
[And,  gentlemen,  it  is  binding  on  each  and  every  partner  who 
does  not  sign  it,  but  who  agrees  to  the  giving  of  the  note ;  who 
authorizes  it,  who  directs  and  permits  the  note  to  be  given, 
whether  his  name  is  attached  to  it  or  not.]  [8]  [If  a  partner, 
who  fails  to  sign,  authorizes  the  giving  of  the  note,  judgment 
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may  be  confessed  against  him  on  the  note  individually  after- 
wards, when  the  note  is  filed  in  the  prothonotaiy's  office ;  that  is 
sufficient  authority  in  Pennsylvania.]  [4]  [And,  furthermore, 
even  if  he  knows  nothing  at  all  of  the  giving  of  the  note  at  the 
time  it  is  given,  has  not  authorized  or  consented  to  it  in  any 
way,  if  afterwards  he  ratifies  or  approves  the  note,  knowing  it 
to  be  a  judgment  note,  agrees  to  pay  it  or  in  any  other  way 
ratifies  the  act  of  the  partner  or  partners  who  have  given  the 
instrument,  he  is  fully  bound  thereby,  and  he  is  liable  to  pay  it 
out  of  his  individual  estate  as  well  as  out  of  his  share  of  the 
partnership  assets.]  [5]  Gentlemen,  you  will  see  that  a  judg- 
ment note,  where  a  just  debt  is  due,  is  merely  a  short  cut  given 
the  creditor  to  collect  on  his  claim,  together  with  certain  advan- 
tages that  usually  follow  in  the  way  of  waivers.  In  the  pres- 
ent case,  as  I  said  before,  a  suit  could  have  been  brought  against 
Wagner  and  each  and  eveiy  partner,  and  judgment  could  have 
been  obtained  because  the  debt  is  not  denied,  and  the  property 
of  each  individual  member  of  the  partnei-ship  could  have  been 
levied  upon  and  sold,  if  they  had  any  property. 

But  in  this  case,  it  is  alleged,  instead  of  bringing  suit,  the 
plaintiff,  William  Miller,  secured  a  judgment  note  from  two  of 
the  partners,  the  third,  who  is  here  concerned,  Henry  Wagner, 
not  consenting  thereto  and  not  afterwards  ratifying  the  act  of 
the  partners  who  gave  that  judgment  note.  The  issue  before 
you  now,  gentlemen,  is  (whether  it  is  formally  made  up  on  the 
record  or  not  I  do  not  know,  but  that,  if  necessary,  can  be  done 
hereafter)  did  the  defendant,  Henry  Wagner,  either  authorize 
the  giving  of  this  judgment  note  when  it  was  given,  or  before 
it  was  given,  or  did  he  afterwards,  knowing  that  this  judgment 
note  had  been  given — this  note  here  in  suit — ^ratify  the  act  of 
his  partners — approve  it,  in  giving  the  instrument?  If  he  did 
either  of  these  things  he  is  liable  and  you  should  find  in  favor 
of  the  plaintiff  in  the  issue  which  we  are  trying.  If  you  find 
that  he  did  neither  of  these  things  then  you  should  say  you 
find  for  the  defendant  in  the  issue  joined. 

It  is,  of  coui-se,  the  duty  of  the  plaintiff  to  establish  his  case. 
The  note  itself  does  not  do  it ;  he  is  required  to  do  it  by  evi- 
dence outside  of  the  obligation.  And  you  will  decide  this 
case,  gentlemen,  by  the  weight  or  preponderance  of  the  evi- 
dence.    That  does  not  necessarily  result  in  your  counting  the 
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witnesses.  You  should  weigh  it ;  you  will  consider  who  is  the 
inost  credible ;  whose  memory  is  the  best ;  on  whom  you  can 
most  safely  depend  in  your  search  for  the  truth.  And  you 
must  for  yourselves  determine  on  which  side  the  weight  of  the 
evidence  is  in  this  case. 

Now,  the  defendant  says  that  he  was  not  present  at  the  giv- 
ing of  this  note  ;  knew  nothing  of  it  at  the  time.  He  admits 
that  he  heard  of  it  later ;  that  he  knew  a  judgment  note  had 
been  given.  But  the  plaintiflE  alleges,  and  oflFered  evidence 
here  to  that  effect,  that  afterwards  there  was  a  conversation  be- 
tween the  defendant  and  John  Miller,  the  plaintiff's  agent  and 
bookkeeper,  wherein  the  defendant  ratified  and  approved  the 
conduct  of  his  partners  in  giving  this  note ;  that  he  agreed  to 
pay  it  in  part  at  least.  [Well,  gentlemen,  if  he  agreed  to  pay 
it,  or  to  pay  his  pro  rata  share,  or  any  other  share  thereof,  of 
the  note  as  a  note,  that  would  be  an  admission  that  the  note 
was  binding  upon  him.  It  would  be  in  the  nature  of  an  admis- 
sion that  his  partners  had  authority  to  give  the  note ;  it  would 
be  his  duty,  of  course,  if  the  discussion  turned  on  this  note,  or 
if  he  was  asked  to  pay  it,  to  deny  any  liability  on  the  note  as 
such.]  [6]  Now,  he  says  that  he  did  not  admit  his  liability  on 
the  note ;  that  he  admitted  he  was  liable  for  his  pro  rata  share 
of  the  indebtedness  due  William  Miller.  John  Miller  says  that 
the  note  was  talked  about.  The  defendant  used  the  word  note, 
perhaps,  once  or  twice  in  Lis  testimony  in  speaking  of  this  mat- 
ter, but  the  genei-al  effect  of  his  whole  testimony  is  that  he  only 
admitted  the  indebtedness ;  he  says  he  did  not  know  the  amount 
of  the  indebtedness  even  at  that  time,  and  that  he  agreed  to 
pay  his  share  of  that  indebtedness.  Gentlemen,  you  must  de- 
termine who  is  telling  the  truth  here,  whether  John  Miller  or 
the  defendant.  [If  the  defendant  admitted  his  liability  on  this 
note — if  he,  knowing  the  judgment  note  had  been  given  by  his 
partner  or  partners,  agreed  to  pay  that  note  in  whole  or  in  part, 
then  the  plaintiff  is  entitled  to  your  verdict ;]  [7]  otherwise 
the  defendant  is  entitled  to  the  verdict,  unless  he  authorized 
the  giving  of  the  note  at  the*  time  it  was  given. 

Verdict  and  judgment  for  plaintiff  for  $826.  Henry  Wagner 
appealed. 

Errors  assigned  were  (1)  in  not  striking  the  name  of  Henry 
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Wagner  from  the  record ;  (2)  in  opening  the  judgment  so  as 
to  permit  him  to  defend  on  the  sole  ground  that  he  had  never 
authorized  or  ratified  the  signing  of  the  note ;  (3-7)  portions 
of  the  charge  as  above,  quoting  them  (8)  in  directing  the  ste- 
nographer, after  the  jury  returned  for  further  instructions,  to 
read  only  one  question  and  answer  with  regard  to  the  kind 
of  note  given,  and  not  the  whole  testimony  relative  thereto ; 
(9)  the  charge  as  a  whole  misled  the  jury. 

Wm.  Jl.  McConnel^  John  M.  Buchanan  with  him,  for  appel- 
lant.— There  was  no  authority  contained  in  the  wanant  of  attor- 
ney to  enter  judgment  against  the  appellant,  as  his  name  did 
not  appear  on  the  note,  nor  was  he  in  any  way  designated. 

There  can  be  no  ratification  unless  the  pai*ty  has  full  informa- 
tion of  what  the  agent  has  done :  Zoebisch  v.  Ranch,  183  Pa. 
632. 

The  appellant  clearly  had  no  intention  of  ratifying  the  giv- 
ing of  the  note,  for  he  would  only  agree  to  pay  his  pro  rata 
share  of  the  debt,  therefore  he  did  not  ratify  it.  He  agreed  to 
do  nothing  except  what  he  believed  he  was  already  liable  for, 
and  a  ratification  cannot  be  implied  unless  the  principal  knew 
that  he  would  not  be  liable  without  such  ratification :  Essick  v. 
Buckwalter,  1  Mona.,  211 ;  Flemming  v.  R.  R.,  40  Leg.  Int.  36. 

The  third  contention  is  that  the  court  treated  the  defendant 
unfairly  in  having  the  stenographer  read  but  one  excerpt  from 
the  testimony  when  the  jury  returned  for  further  instruction. 
The  whole  testimony  of  the  plaintiff,  and  even  the  question  to 
which  the  answer  was  given,  and  the  following  question  of  the 
counsel  for  plaintiff,  show  that  the  use  by  the  defendant  of  the 
word  judgment  in  connection  with  the  note  was  a  mere  slip  of 
the  tongue,  and  the  fact  of  its  use  was  denied  until  the  produc- 
tion of  the  stenographer's  notes  showed  that  such  was  the  fact. 

W.  K.  Jennings^  of  Jennings  ^  Wasson^  ThomaB  M.  Henry 
with  him,  for  appellee. — The  note  was  entered  under  the  prac- 
tice as  it  existed  in  this  state  previous  to  1806.  It  was  held  in 
Cook  v.  GQbert,  8  S.  &  R.  567,  and  McCalmont  v.  Peters,  18 
S.  &  R.  196,  and  Association  v.  Gardiner,  2  W.  N.  C.  96,  that 
this  practice  was  not  superseded  by  said  act :  Watson  v.  Lukins, 
126  Pa.  630. 
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The  appellant  is  presumed  to  know  the  law,  and  that  the 
law  makes  a  general  partner  liable  for  the  entire  indebtedness 
of  the  firm.  It  is  true  a  judgment  note  signed  by  one  member 
of  the  firm  would  not  enable  the  holder  to  enter  judgment 
against  any  other  member  of  the  firm  without  special  authority, 
but  if  he  knew  there  was  an  outstanding  judgment  note  signed 
in  the  firm  name  for  a  valid  debt,  it  was  his  duty  when  his 
attention  was  called  to  it  to  promptly  disclaim  any  liability : 
Kelsey  v.  Nat.  Bank  of  Ci-awford,  69  Pa.  426 ;  Bredin  v.  Du- 
barrjs  14  S.  &  R.  27 ;  Mills  v.  McDavit,  4  Luz.  L.  Reg.  293 ; 
Porter  v.  Patterson,  15  Pa.  229. 

A  promise  to  pay  any  part  of  the  note  was  a  recognition  of 
the  validity  of  the  note  itself  as  a  whole.  It  was  not  a  ques- 
tion of  amount  but  of  authority. 

Opinion  by  Mr.  Justice  Mitchell,  November  4, 1895 : 
The  duty  of  the  prothonotary  in  entering  a  judgment  by  con 
fession  on  a  warrant  of  attorney,  under  the  act  of  February  24, 
1806,  is  to  enter  it  '*  against  the  person  or  pei-sons  who  executed 
the  same,*'  but  this  does  not  restrict  him  to  the  name  or  names 
appearing  in  full  on  the  face  of  the  warrant.  If  it  did,  then  a 
confession  by  a  partnership  in  the  firm  name  only,  could  never 
be  entered  up  so  as  to  be  a  valid  lien  against  subsequent  cred- 
itors: York  Bank's  Appeal,  36  Pa.  458.  In  Overton  v.  Tozer, 
7  Watts,  381,  the  warmnt  was  signed  "  T.  C.  Smart  Jr.  &  Co." 
and  was  executed  solely  by  Marshall,  one  of  the  partnei's,  but 
the  validity  of  the  judgment  was  held  to  depend  on  the  author- 
ity of  Marshall  to  sign  for  the  others.  The  prothonotary  there- 
fore in  entering  the  judgment  may  inquire  who  are  ^'  the  pei*sons 
who  executed  the  warrant,"  in  the  sense  of  who  are  the  legal 
makers  of  the  instrument  liable  thereon,  even  though  they  did 
not  put  their  own  hands  to  it,  and  their  names  do  not  appear 
on  its  face. 

In  the  present  case  the  note  was  made  in  the  firm  name,  which 
did  not  disclose  the  individual  names  of  the  partners.  The 
plaintiff's  attorney  filed  a  formal  declaration  against  the  part- 
nership by  its  title,  and  naming  the  individual  members,  and 
the  judgment  was  confessed  by  him  and  entered  by  the  prothon- 
otary in  this  form.  There  was  nothing  irregular  on  the  face 
of  it,  and  the  court  below  was  not  bound  to  strike  it  off.     The 
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appellant  having  made  affidavit  that  the  note  was  made  and  the 
judgment  confessed  without  his  authority,  the  court  opened  it 
to  let  in  this  defense.  This  was  all  that  appellant  was  entitled 
to  ask. 

At  the  trial  the  issue  turned  entirely  on  a  question  of  fact, 
whether  Elsofifer  and  McKibben  had  authority  from  the  appel- 
lant, either  at  the  time  or  by  subsequent  ratification,  to  make 
the  note.  That  appellant  was  a  member  of  the  firm  and  was 
liable  for  the  original  debt  to  the  plaintiff,  was  not  disputed : 
In  Fichthorn  v.  Boyer,  5  Watts,  159 ;  it  was  held  that  if  one 
partner  sign  and  seal  an  instrument  in  the  firm  name,  with  the 
assent  of  the  other,  the  latter  is  as  much  bound  as  if  he  had 
signed  and  sealed  it  himself,  and  his  assent  can  be  proved  by 
"  any  of  the  usual  modes  of  evidence."  And  this  rule  has  never 
been  departed  from :  Kramer  v.  Dinsmore,  152  Pa.  264. 

The  portions  of  the  charge  contained  in  the  third  and  fourth 
assignments  of  error,  are  in  exact  accord  with  the  settled  rule 
above  referred  to.  The  learned  judge  told  the  juiy  explicitly 
that  there  was  no  implied  authority  in  his  partners  to  bind  ap- 
pellant by  such  a  note,  but  that  if  he  knew  and  assented  to  it  he 
would  be  bound.  He  further  instructed  the  jury  that  although 
appellant  did  not  know  of  the  giving  of  the  note  at  the  time, 
yet  if  he  subsequently  assented  to  and  ratified  it,  he  would  be 
equally  bound.  In  this  there  was  no  error.  There  was  a  con- 
flict of  testimony  as  to  the  principal  act  of  ratification  alleged, 
the  appellant  claiming  that  he  had  only  agreed  to  pay  his  pro 
rata  shai*e  of  the  debt,  while  the  plaintiff  testified  that  the 
agreement  was  to  pay  his  share  of  the  note.  The  learned  judge 
called  the  attention  of  the  jury  specifically  and  clearly  to  this 
difference,  and  left  it  to  them  to  say  which  was  the  truth.  He 
could  not  have  done  otherwise.  Appellant's  promise  to  pay  his 
part  of  the  note  if  the  jury  found  that  such  was  his  promise, 
was  certainly  evidence  of  knowledge  of  its  existence  and  its 
nature,  and  of  assent  to  it  in  the  form  in  which  it  stood.  Even 
if  he  was  ignorant  of  the  legal  effect  of  such  a  note  in  making 
liim  liable  with  the  others  for  the  whole  debt,  that  would  be  an 
ignorance  of  the  law,  and  not  a  want  of  knowledge  of  the  facts 
which  would  deprive  his  act  of  its  force  as  evidence  of  ratifica- 
tion. 

The  eighth  assignment  is  without  merit.     The  jury  came  in 
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for  further  instructions.  The  question  they  asked  does  not 
appear  in  the  record,  but  the  judge  after  having  directed  the 
reading  of  a  brief  portion  of  appellant's  testimony  by  the  stenog- 
rapher gave  some  further  instructions  upon  it  and  then  asked 
if  that  sufficiently  answered  their  question,  to  which  the  jury 
assented.  There  was  no  error  apparent  in  this.  If  the  appel- 
lant thought  the  part  of  the  testimony  read  was  an  inadequate 
response  to  the  jury's  request,  he  should  have  asked  for  the 
reading  of  such  other  part  as  he  thought  relevant  and  material. 
Judgment  affirmed. 


H.  Silberman  &  Co:,  Appellants,  v.  J.  J.  Shuklansky  and 
Solomon  Rosenblum. 

Judgment— Rule  to  open— Equitable  powers— Bill  of  review. 

A  rule  to  open  a  judgment  entered  upon  a  warrant  of  attorney  is  an 
appeal  to  the  equitable  powers  of  the  court,  and  will  be  considered  as  in 
the  nature  of  a  bill  of  review,  notwithstanding  the  fact  that  a  rule  to  open 
the  same  judgment  had  been  discharged  at  a  previous  term  of  court. 

Argued  Oct.  15, 1895.  Appeal,  No.  145,  Oct.  T.,  1895,  by 
plaintiff  from  order  of  C.  P.  Lawrence  Co.,  June  T.,  1894, 
No.  808,  making  absolute  a  rule  to  open  a  judgment.  Before 
Stbbbbtt,  0.  J.,  Greek,  Williams,  McOollum,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

Rule  to  open  judgment.  Before  Milleb,  P.  J.,  specially 
presiding. 

On  May  24,  1894,  a  judgment  was  confessed  in  favor  of 
plaintiff  and  against  defendants  for  $5,250  with  interest  from 
March  21,  1894,  and  an  attorney's  commission  of  $262.50  on  a 
note  bearing  date,  Newcastle,  Pa.,  March  21,  1894,  at  sixty 
days,  to  the  order  of  plaintiff  for  five  thousand  two  hundred  and 
fifty  dollars,  with  interest  from  date,  with  warrant  of  attorney 
for  confessing  judgment  thereon,  signed  by  defendant  under 
seal,  and  writ  of  fi.  fa.  was  issued  on  said  judgment  and  a  levy 
made  upon  the  property  of  Solomon  Rosenblum,  one  of  the 
defendants,  who  thereupon  presented  his  petition  to  the  court, 
alleging  that  said  note  had  been  fraudulently  altered  andi-aised 
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in  amount  from  $250  to  $5,250.  A  rule  was  gmnted  to  show 
cause  why  said  judgment  should  not  be  opened,  which  was  dis- 
charged on  the  7th  of  July,  1894. 

The  rule  under  consideration  was  granted  on  a  subsequent 
petition  nearly  two  months  after  the  former  one  was  discharged. 

Further  facts  appear  by  the  opinion  of  the  Supreme  Couit. 
The  rule  to  open  the  judgment  was  made  absolute. 

Error  asngned  was  order  making  absolute  rule  to  open  judg* 
ment 

JS,  M.  Underwood^  W.  H.  Falls  and  Wintemiiz  ^  McConahy 
with  him,  for  appellants. — The  discharge  of  the  rule  to  show 
cause  after  a  full  hearing  upon  the  merits  was  an  adversary 
judgment,  and  adjudicated  the  questions  therein  raised :  White- 
well  V.  Emer)',  59  Am.  Dec.  22 ;  Basset  v.  U.  S.,  9  Wall.  88  ; 
Dauchey  v.  Goodiick,  20  Vt  127  ;  Bissell  v.  Kellogg,  60  Barb. 
617;  Kibbev.  Howard,  7  Wis.  150;  Black  on  Judgments,  par. 
687;  Gordinier's  App.,  89  Pa.  528;  Frauenthal's  App.,  100 
Pa.  290;  Ralston's  Est,  158  Pa.  645;  Schenck's  App.,  94  Pa. 
37 ;  Saunder's  App.,  19  W.  N.  C.  507 ;  Heilraan  v.  Kroh,  155 
Pa.  1 ;  Metropolitan  R.  R.  v.  Manhattan  R.  R.,  14  Abb.  N.  C. 
98 ;  Webb  v.  Buckelew,  82  N.  Y.  555 ;  Collins  v.  Jenkins,  42 
Iowa,  447  ;  Wharton  on  Evidence,  781 ;  Souther  v.  Baymore, 
7  Pa.  415 ;  Black  on  Judgments,  par.  297,  509. 

Being  an  adversary  judgment  of  the  court  of  common  pleas, 
the  court  has  no  power  to  set  it  aside  except  for  iri*egularitie8 
upon  the  face  of  the  record,  and  no  power  to  open  it,  except  for 
fraud :  Bronson  v.  Schulten,  104  U.  S.  410 ;  King  v.  Brook,  72 
Pa.  868;  Catline  v.  Robinson,  2  Watts,  878;  Stephens  v.  Cowan, 
6  Watts,  511 ;  Loomis  v.  Lane,  29  Pa.  246 ;  Koons  v.  Benscot- 
ter,  2  Kulp,  451 ;  Armstrong  Co.  v.  Overseers,  158  Pa.  92. 

After  the  end  of  the  term,  the  court  having  lost  control  of 
the  judgment  has  no  power  to  grant  a  reheating  or  new  trial : 
Lance  v.  Bonnell,  105  Pa.  46 ;  Oil  Co.  v.  Carothers,  68  Pa. 
879 ;  Goss  v.  McClaren,  67  Am.  Dec.  646 ;  Bank  v.  Little,  7 
W.  N.  C.  406. 

Calling  the  petition  for  a  new  trial  a  bill  of  review  does  not 
entitle  the  petitioner  to  the  relief  he  would  have  had  if  he  had 
proceeded  by  the  bill :  Riddle's  Est,  19  Pa.  481 ;  Livingston 
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V.  Hubbs,  3  Johns.  Ch.  124;  Jenkins  v.  Eldredge,  8  Story, 
299 ;  Traphagen  v.  Voorhees,  4  N.  J.  Eq.  41 ;  Aycinena  v. 
Peries,  6  W.  &  S.  243 ;  Biddle  v.  Moore,  3  Pa.  161 ;  Pollard 
V.  Shaffer,  1  Dalls,  210 ;  Church  v.  Ruland,  64  Pa.  432 ;  Giv- 
en's  App.,  121  Pa.  260  ;  Moore  v.  Small,  19  Pa.  461 ;  Tood  v. 
Campbell,  82  Pa.  250 ;  Dunham  v.  Downer,  31  Vt.  249 ;  Haughy 
V.  Strang,  27  Am.  Dec.  648 ;  Morrison  v.  Hart,  4  Am.  Dec. 
663 ;  Sawyer  v.  Eastern  Steamboat  Co.,  74  Atn.  Dec.  643 ; 
Dwight  V.  St.  John,  25  N.  Y.  203 ;  Freeman  on  Judgments, 
par.  321 ;  Grier  v.  James,  54  Ga%  154 ;  Dollpus  v.  Frosch,  40 
Am.  Dec.  368  ;  Glover  v.  Glover,  1  Lac.  Jour.  362 ;  Buckles 
V.  Chicago  etc.  Ry.  Co.,  58  Fed.  Rep.  566. 

Aside  fi-om  the  fact  that  the  court  had  no  power  to  gmnt  the 
rehearing,  the  proceedings  were  so  inegular  that  the  petition 
should  be  dismissed :  Garver  v.  Ward,  9  W.  N.  C.  192 :  Green- 
wood V.  Iddings,  1  Phila.  28 ;  Paul  v.  Casselberry,  3  W.  N.  C. 
278. 

C.  H.  Akens^  M.  McConnell  and  Thowas  Tanner^  for  appellee, 
were  not  heard,  but  in  their  printed  brief  said :  The  inherent 
right  and  duty  of  every  court  of  record  to  control,  revise,  mod- 
ify or  overturn  its  judgments  and  final  decrees,  gave  full  power 
to  the  court  to  make  the  order  of  September  3 ;  Kalbach  v.  Fisher, 
1  Rawle,  323 ;  Young's  App.,  99  Pa.  74 ;  Hambleton  v.  Yocum, 
108  Pa.  804 ;  Stephens  v.  Stephens,  1  Phila.  108 ;  Ottei-son  v. 
Middleton,  102  Pa.  78. 

The  court  had  ample  power  to  grant  a  rehearing  on  Sep- 
tember 8,  1894:  Cochmn  v.  Eldridge,  49  Pa.  365;  Monroe  v. 
Monroe,  93  Pa.  520;  Jackson  v.  Summerville,  13  Pa.  359; 
Mitchell  v.  Kintzer,  5  Pa.  216;  Evans  v.  Maury,  112  Pa.  300. 

The  discharge  of  the  rule  on  July  7  did  not  in  any  degree 
impair  the  right  or  power  of  the  court  to  make  the  order  of 
September  8 :  Hartman's  App.,  36  Pa.  70 ;  Monroe  v,  Monroe, 
93  Pa.  520 ;  First  Nat.  Bank's  App.,  106  Pa.  68 ;  Quinn's  App., 
86  Pa.  447  ;  Lamb's  App.,  89  Pa.  407 ;  McClelland  v.  Pomeroy, 
76  Pa.  410. 

It  was  the  right  and  duty  of  the  court,  having  the  evidence 
taken  at  the  former  healing  before  it,  to  grant  a  rehearing  in  this 
form  of  proceeding  upon  the  petition  presented  September  3 : 
Galium  v.  Reynolds,  8  Watts,  424;  Lacock  v.  White,  19  Pa. 
495 ;  Kelber  v.  Plow  Co.,  146  Pa.  485 ;  Jeukintown  Nat.  Bank's 
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App.,  124  Pa.  887;  Wise's  App,,  99  Pa.  195 ;  Enarr  v.  Elgren, 
19W.N.C-581;  Given's  App.,  121Pa.260;  Fi-auenthal's  App., 
100  Pa.  290 ;  Hartman's  App.,  86  Pa.  70 ;  Milligan's  App.,  82 
Pa.  889 ;  Green's  App.,  69  Pa.  235 ;  Bishop's  App.,  26  Pa. 
470;  George's  App.,  12  Pa.  260;  Willard's  App.,  65  Pa.  265  ; 
Whelen's  App.,  70  Pa.  410 ;  Clark  v.  Douglass,  62  Pa.  408 ; 
McElrath  v.  Pittsburg,  etc.,  R-  R.,  68  Pa,  87 ;  Second  Nat.  Bank 
of  TitusviUe's  App.,  96  Pa.  460. 

The  inherent  power  and  duty  of  a  court  of  record  to  control, 
revise,  modify,  or  overturn. its  judgments  and  final  decrees, 
upon  proper  cause  shown,  continues  until  the  fund  has  passed 
from  its  grasp  or  control :  Johnson's  App.,  114  Pa.  132 ;  Evans 
V,  Maury,  112  Pa.  300, 

Per  Curiam,  November  4, 1895  : 

On  July  7, 1894,  the  rule  theretofore  granted  on  the  plaintiffs 
to  show  cause  why  the  judgment,  as  to  the  defendant  Rosen* 
blum,  should  not  be  opened  and  he  let  into  a  defense,  etc.,  was 
discharged.  Nearly  two  months  thereafter  Rosenblum  pre- 
sented his  petition  praying,  for  reasons  set  forth  therein,  that 
the  said  decree  discharging  the  rule  to  show  cause  be  set  aside, 
that  he  be  permitted  to  take  further  testimony  in  support  of 
the  oiiginal  rule,  and  that,  upon  a  rehearing,  the  judgment  be 
opened,  etc.  Thereupon,  September  8,  1894,  a  rule  on  the 
plaintiffs  was  granted  to  show  cause  why  the  prayers  of  the 
petitioner  should  not  be  gi*anted ;  and  the  matter  was  so  pro- 
ceeded in  that  on  March  4,  1895,  the  same  was  made  absolute, 
the  judgment  opened,  as  to  the  defendant  Rosenblum,  and  he 
was  let  into  a  defense.  From  that  decree  this  appeal  was  taken 
by  the  plaintiffs. 

A  careful  consideration  of  the  assignments  of  error,  in  con* 
nection  with  the  testimony  on  which  the  court  appears  to  have 
acted,  has  led  us  to  the  conclusion  that  there  was  no  error  in 
making  the  decree  complained  of.  On  the  conti-ary  it  was 
warranted  by  the  evidence.  There  is  nothing  in  either  of  the 
specifications  of  error  that  requires  special  comment.  The  case 
appears  to  have  been  one  calling  for  equitable  relief  and  no 
rule  of  practice  stood  in  the  way  of  the  court  below  to  prevent 
appropriate  action. 

Decree  affirmed  and  apjieal  dismissed  with  costs  to  be  paid 
by  the  appellant. 
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Petition  of  the  School  Directors  of  the  Borough  of  Ali- 
quippa  for  Adjustment  of  Indebtedness. 

Appeals — Oertiorari^Bevieta — Adjustment  of  indebtedness  between  school 
districts. 

No  right  of  appeal  is  given  in  proceedings  for  the  adjustment  of  indebt- 
edness between  two  school  districts,  one  of  which  has  been  formed  from 
the  other.  The  certiorari  brings  up  for  review  nothing  but  the  regularity 
of  the  proceedings  in  the  court  below. 

Argued  Oct.  15,  1895.  Appeal,  No.  101,  Oct.  T.,  1895,  by 
the  School  Distiict  of  the  Borough  of  Aliquippa,  from  order  of 
C.  P^  Beaver  Co.  June  T.,  1894,  No.  9,  dismissing  exceptions  to 
auditor's  report.  Before  Stbrrbtt,  C.  J.,  Green,  WiLjiiAMS, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Exceptions  to  auditor's  report. 

The  auditor,  A.  P.  Marshall,  Esq.,  reported  as  follows : 

It  is  admitted  that  the  Aliquippa  School  District,  until  the 
creation  of  the  borough  of  Aliquippa  was  a  part  of  the  Logsto  wii 
Independent  School  District. 

The  evidence  discloses  that  publication  of  notice  of  intention 
to  apply  to  court  for  incorporation  of  the  borough  was  made 
August  16,  23  and  80,  1898,  and  that  the  application  was  pre- 
sented to  court  September  18,  1898,  approved  by  the  grand 
jury  September  20,  1898,  and  a  final  decree  made  incorporat- 
ing the  borough  January  22,  1894. 

It  is  agreed  that  the  valuation  of  the  school  property  held  by 
the  district  at  the  time  of  the  incorporation  of  the  borough  was 
$7,800 ;  that  of  this  $5,800  worth  remained  in  the  old  district 
and  $2,000  worth  was  in  the  new  district  after  the  incorpora- 
tion. 

It  was  also  agreed  that  the  assessed  valuation  of  the  propei-ty 
included  in  the  limits  of  the  borough  at  the  preceding  annual 
assessment  was  $221,598,  and  of  the  Logstown  Independent 
School  District  after  the  incorporation  $156,729.  Thus  the  total 
valuation  of  the  district  in  1892  before  the  incorporation  of  the 
borough  was  $878,827. 

These  the  auditor  considers  the  main  facts  necessary  to  the 
Vol.  clxxii — 6 
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purpose  of  his  appointment  outside  of  the  indebtedness,  which 
the  auditor  finds  to  be  at  the  time  of  the  creation  of  the  bor- 
ough the  sum  of  $6,800,  that  this  is  exclusive  of  interest  which 
was  paid  to  April  1,  1894. 

That  this  is  all  a  bonded  indebtedness  except  $200  which  is 
the  amount  paj-able  on  the  Cochran  lease. 

The  bonded  indebtedness  matures  as  follows:  No.  2,  $600, 
October  1,  1894;  No.  8,  $500,  October  1, 1895;  No.  4,  $250, 
October  1,  1896 ;  No.  6,  $250,  October  1,  1897 ;  No.  6,  $250, 
October  1,  1898 ;  No.  7,  $250,  October  1,  1898.  Also  $100 
bonds  maturing  as  follows :  Nos.  1,  2,  3,  4,  5,  6,  7  and  8,  Oc- 
tober 2,  1898  ;  Nos.  9, 10,  11,  12, 13,  14,15  and  16,  October  2, 
1899 ;  Nos.  17,  18,  19,  20,  21,  22,  23  and  24,  October  2,  1900 ; 
Nos.  26,  26,  27,  28,  29,  30,  31  and  32,  October  2,  1901 ;  Nos. 
33,  34,  35,  36,  37,  38,  39  and  40,  October  2, 1902 ;  Nos.  41,  42, 
43,  44,  46  and  46,  October  2, 1903, 

The  only  purpose  of  the  appointment  of  your  auditor  is  the 
adjustment  of  this  indebtedness — but  before. proceeding  to  this 
adjustment,  it  is  necessary  to  8tat«  that  there  is  admittedly  in 
the  hands  of  the  Independent  District  a  balance  of  $179.33  to 
which  the  Borough  School  District  is  entitled  to  its  proportion- 
ate part. 

This  proceeding  is  admittedly  under  the  act  of  April  11, 
1862,  which  provides  as  follows :  "  When  a  new  school  district 
is  formed,  the  court  establishing  the  same  shall  determine,  on 
hearing,  whether  an  undue  proportion  of  the  real  estate  and 
schoolhouses  belonging  to  the  old  district  or  districts,  are  within 
the  bounds  of  the  new  district,  and  if  so,  how  much  money 
shall  be  paid  therefor  by  the  new  to  the  old  district  or  districts ; 
and  if  any  money  be  on  hand,  or  debt  unpaid,  or  any  tax  or 
other  claims  be  uncollected  after  the  settlement  of  all  accounts 
of  the  cuiTent  year,  the  proper  court  shall  divide  said  money  or 
debt  amongst  the  districts  in  such  proportions  and  shall  make 
such  order  as  to  the  uncollected  tax  or  other  claims  as  shall  be 
just,"  etc. 

It  is  contended  that  a  part  of  this  debt  of  $4,600  is  illegal  by 
the  borough  district :  First,  because  it  was  defeated  by  a  direct 
vote  of  the  people  of  the  district ;  and,  second,  because  a  part 
of  the  debt  was  incurred  while  the  proceedings  for  the  incorpo 
ration  of  the  borough  were  pending  in  court. 
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I^either  of  these  contentions  can  be  sustained.  The  first 
because  even  admitting  defeat  at  an  election  to  increase  the 
debt,  the  debt  as  increased  is  within  the  two  per  cent  limit. 
And  the  directors  had  a  right  to  incur  the  debt  without  a  vote. 

As  to  the  third  position,  that  the  debt  was  incurred  while 
proceedings  were  pending  in  court  for  the  incorporation  of  the 
borough,  it  cannot  be  maintained  for  want  of  proof.  The  mere 
advertisement  of  an  intention  to  apply  for  incorporation  would 
not  constitute  a  lis  pendens ;  the  first  advertisement  was  on  Au- 
gust 16,  1893,  but  the  application  was  not  presented  to  court 
until  September  18,  1893. 

The  evidence  discloses  that  the  directors  of  the  independent 
district  on  August  17, 1893,  by  resolution  unanimously  adopted, 
agreed  to  build  a  schoolhouse  in  Aliquippa.  The  resolution  to 
purchase  Woodlawn  Academy  was  duly  passed  July  22,  1893, 
and  a  contract  hereafter  made  agreeing  that  the  same  should 
be  paid  for  on  or  before  September  1,  1893.  This  purchase  was 
for  $2,400  and  it  seems  the  schoolhouse  at  Aliquippa  which 
was  built  in  pursuance  to  the  aforesaid  resolution  cost  $2,000. 
Whether  these  debts  should  have  been  contracted  by  the  inde- 
pendent district  was  a  matter  within  the  discretion  of  the  direc- 
tors, and  it  is  not  our  purpose  to  question  their  wisdom. 

These  debts  were  contracted  before  the  pending  of  any  pro- 
ceeding in  court  to  incorporate  the  borough,  and  the  auditor  ib 
therefore  bound  by  them  as  he  finds  them  and  cannot  inquire 
further  as  to  their  expediency. 

The  only  remaining  contention  is  as  to  the  proper  adjust- 
ment of  the  indebtedness  as  we  find  it. 

The  borough  district  contends  that,  inasmuch  as  the  greater 
part  of  the  school  property  is  in  the  old  district,  the  difference 
should  be  considered  in  adjusting  the  debts. 

This  is  a  statutory  proceeding  and  of  course  your  auditor 
must  determine  the  matter  in  controversy  under  the  statute 
authoming  the  proceeding.  As  to  the  school  property  in  the 
case,  the  only  consideration  under  the  law  the  auditor  can  con- 
cern himself  about  is  only  to  find  whether  or  not  there  is  an 
undue  proportion  of  the  real  estate  and  schoolhouses  belong- 
ing to  the  old  district  within  the  bounds  of  the  new,  and  if  so, 
then  how  much  shall  be  paid  by  the  new  to  the  old  therefor. 
The  law  does  not  prescribe  anything  to  be  paid  by  the  old  to 
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the  new  in  case  there  is  more  of  real  estate  and  schoolhouses 
in  the  old  than  in  the  new.  There  would  be  no  way  marked 
out  by  law  to  enforce  a  finding  made  by  the  auditor  on  any 
such  premises.  But  still  the  borough  district  may  contend 
that  the  difference  in  values  of  the  school  properties  may  be 
used  in  making  an  equitable  adjustment  of  the  debt,  but  your 
auditor  cannot  sustain  this  possible  contention.  If  this  differ- 
ence in  value  does  not  create  a  debt  recognized  by  law,  so  that 
the  new  district  could  maintain  a  suit  thereon  and  recover,  then 
your  auditor  would  not  be  justified  in  using  it  as  an  equitable 
offset  in  favor  of  the  borough  against  the  old  district.  This 
would  be  doing  indirectly  what  could  not  be  done  in  a  direct 
proceeding. 

Your  auditor  is  forced  to  conclude  that  the  only  adjustment 
of  this  debt  that  can  be  made  under  the  law  as  it  is,  is  to  pro- 
portion it  between  them  on  the  ratio  of  their  assessed  valuations 
as  determined  by  their  last  preceding  assessment.  And  this 
would  have  been  the  way  the  debt  would  have  to  have  been 
paid  had  the  borough  remained  a  part  of  the  old  district.  And 
as  to  the  last  increase  of  the  debt,  there  is  not  much  margin  of 
complaint.  The  old  district  got  the  benefit  of  f  2,400,  and  the 
new  of  f  2,200. 

There  seems  to  be  in  the  hands  of  the  old  district  the  sum  of 
$179.83,  of  which  Aliquippa  Borough  District  is  entitled  to 
68.58  per  cent  or  $104.75  and  the  old  district  the  sum  of  $74.58. 

The  amount  of  the  debt  as  heretofore  stated  is  $6,800,  to 
which  intei-est  from  April  1,  $198,  is  added,  making  the  total 
debt  $6,998 ;  of  this  Aliquippa  Borough  School  District  is  en- 
titled to  pay  to  Logstown  Independent  School  District  58.58 
per  cent,  $4,099.42,  less  amount  due  by  the  old  district,  to  wit: 
$104.75,  leaving  due  from  the  new  district  to  the  old  the  sum  of 
$3,994.67,  which  the  auditor  suggests  be  entered  against  the  said 
Aliquippa  Borough  School  District  in  the  nature  of  a  judgment, 
and  that  said  school  district  pay  in  liquidation  thereof  58.58  per 
cent  of  the  aforesaid  debt  of  $6,998  at  such  time  or  times  as  any 
of  the  aforesaid  bonds  become  due  and  payable.  That  is  to  say, 
that  said  new  district  pay  to  the  old  as  the  aforesaid  securities 
become  due  58.58  per  cent  thereof,  until  the  said  $3,994.67 
and  the  interest  that  may  accrue  thereon  be  fully  paid. 

This  leaves  but  the  matter  of  the  costs  of  this  proceeding  to 
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be  adjusted.  This  the  auditor  directs  to  be  paid  in  the  same 
proportion  as  the  debt  has  been  adjusted — that  is  that  the  old 
district  pay  41.42  per  cent  and  the  new  58.58  per  cent 

Exceptions  to  the  auditor's  report  were  overruled  by  the 
court    Wicb:ham,  P.  J, 

Errors  assiffned  were  in  overruling  exceptions  to  auditor's 
report. 

William  A,  McConnel^  John  M,  Buchanan  with  him,  for  appel- 
lant, cited  act  of  June  18,  1874,  P.  L.  284;  Williams  Twp.  v. 
Williamston,  9  Pa.  C.  C.  65. 

Robert  Ritchie^  David  K>  Cooper  and  L.  E.  Ghrim  with  him, 
for  appellee. — When  a  special  jurisdiction  is  conferred  on  an 
inferior  court  by  statute,  no  appeal  or  writ  of  eiTor  lies  to  the 
Supreme  Court  unless  expressly  given  :  Com.  v.  Nathans,  6  Pa. 
124;  Kimber  v.  Schuylkill  County,  20  Pa.  866;  Chase  v.  Mil- 
ler,  41  Pa.  408 ;  Gangewere's  App.,  61  Pa.  842;  Union  Canal 
Co.  V.  Keiser,  19  Pa.  184;  Gififord  v.  Erie  County,  142  Pa. 
408. 

The  appellants  ask  to  have  the  case  reviewed  on  its  merits 
which  cannot  be  done,  as  the  revision  by  the  Supreme  Court  in 
such  cases  is  confined  to  the  regularity  of  the  proceedings  and 
does  not  extend  to  an  examination  of  the  merits  :  Annexation 
to  Elk  Twp.  School  Dist,  146  Pa.  1 ;  Carpenter's  Case,  14  Pa. 
486;  Moock  V.  Conrad,  166  Pa.  586 ;  Mifflin  Twp.  v.  Elizabeth, 
18  Pa.  17. 

Per  Cubiam,  November  4, 1895 : 

No  right  of  appeal  is  given  in  cases  such  as  this,  and  hence 
the  certiorari  brings  up  for  review  nothing  save  the  regularity 
of  the  proceedings  in  the  court  below.  An  inspection  of  the 
recoi-d  proper  discloses  no  error  that  requires  either  a  reversal 
or  modification  of  the  decree.  There  is  nothing  in  either  of 
the  ten  specifications  of  error  that  requires  discussion.  Neither 
of  them  is  sustained. 

Decree  affirmed,  with  costs  to  be  paid  by  the  School  District 
of  the  Borough  of  Aliquippa. 


Digitized  by  VjOOQIC 


'72    sii 

178    S39 


86  NEW  CASTLE  CITy,  AppeUant,  v.  JACKSON. 

Syllabus-Statement  of  FaoU.  [172  Fa. 


New  Castle  City,  Appellant,  v.  Stone  Church  Graveyard 
and  Samuel  S.  Jackson,  Trustee. 

Taxation — Exemption — Burial  places — ConstittUion — Ari.  IX.  see,  1. 

The  exemption  from  taxation  authorized  by  art.  IX.  sec.  1,  of  the  con- 
stitution, does  not  extend  to  a  municipal  assessment  for  paving  a  street, 
ajz^inst  '*  places  of  burial  not  used  or  held  for  private  or  corporate  profit." 
Broad  St.  M.  E.  Church's  App.,  165  Pa.  475,  followed. 

Argued  Oct.  15,  1896.  Appeal,  No.  100,  Oct.  T.,  1895,  by 
plaintiff,  from  judgment  of  C.  P.  Lawrence  Co.,  Dec.  T., 
1892,  No.  89,  on  case  stated  for  defendants.  Before  Steb- 
BETT,  C.  J.,  Gbeen,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.     Reversed. 

Case  stated  to  determine  the  validity  of  a  municipal  assess* 
ment  for  paving  a  street. 

The  mateiial  portions  of  the  case  stated  are  as  follows : 

2.  That  the  Stone  Church  Gmveyard  is  a  piece  of  ground 
situate  on  the  southwestern  side  of  Pittsburg  street,  in  the 
Fourth  ward  of  the  said  city,  fi-onting  on  said  street  about  213 
feet,  and  is  inclosed  by  fences.  It  originally  was  all  in  one 
inclosure,  and  was  intended  for  a  place  of  burial;  but  there  is 
a  small  triangular  piece  of  the  ground  at  the  northern  end 
in  which  no  person  was  ever  buried  or  interred,  and  in  1888 
was  separated  from  the  place  of  sepulture  proper  by  a  tight 
up  and  down  board  fence.  This  small  triangular  piece  is  96.2 
feet  front  on  Pittsburg  street,  96  feet  along  the  side  next  the 
place  of  sepulture,  or  burial,  and  80.7  feet  along  the  side  next 
Newton. 

8.  That  the  land  now  known  as  the  Stone  Church  Grave- 
yard is  a  part  of  a  larger  parcel  of  land  acquired  in  fee  about 
1883  or  1884  by  a  congregation  of  the  Seceder  Church,  an  unin- 
corporated association  of  persons  for  religious  worship  and  bur- 
ial purposes ;  upon  part  of  which  they  erected  and  maintained 
for  many  years  a  church  building  in  which  they  held  religious 
services  and  meetings;  which  building,  with  some  adjacent 
ground,  was  sold  and  conveyed  many  years  before  the  pave- 
ment on  the  sidewalk  was  laid.    The  residue  of  the  ground^ 


Digitized  by  VjOOQIC 


NEW  CASTLE  CITY,  Appellant,  v.  JACKSON.         87 
1895.]  Statement  of  Facts — Arguments. 

that  mentioned  in  the  claim  filed  by  the  plaintiff  in  this  case, 
was  used  by  said  congregation  as  a  burial  ground,  in  which 
they  interred  the  dead  of  said  congregation  and  their  relatives 
and  others,  from  about  the  time  the  land  was  acquired  or  soon 
thereafter  until  about  1859,  and  the  available  space  therein  was 
principally  occupied  by  the  graves  of  those  buned  tlierein,  and 
has  been  since  then  used  and  occupied  exclusively  for  that  pur- 
pose of  sepulture,  except  the  triangular  piece  at  the  northern 
end.  That  no  revenues,  rents,  proceeds  or  profits  whatever 
arise  from  any  of  the  ground  described  in  plaintiff's  claim. 
That  in  1870  Samuel  S.  Jackson  was  appointed  trustee  of  said 
land  that  remained  of  the  Stone  Church  Graveyard.  Act  of 
1870,  March  81,  P.  L.  683.  The  appointment  of  said  Jack- 
son was  made  by  the  court  of  common  pleas  of  Lawrence  county. 
Pa.,  at  No.  98,  May  term,  1870,  0.  P. 

4.  That  on  the  18th  day  of  December,  1889,  the  city  of  New 
Castle,  plaintiff,  caused  to  be  laid  the  sidewalk  in  front  of  the 
entire  land  of  the  Stone  Church  Graveyard,  on  Pittsburg  street, 
after  the  defendants  neglected  to  lay  said  walk,  upon  notice. 
The  sidewalk  was  paved  with  flagstones  five  feet  wide  in  the 
manner  provided  by  ordinances.  Upon  the  refusal  of  the  de- 
fendants to  pay  the  expenses  of  laying  said  walk,  the  plaintiff, 
on  the  2d  of  June,  1890,  filed  a  statement  of  claim  amounting 
to  $217.60,  with  intei-est  thereon  from  March  7,  1890,  against 
all  that  certain  lot  of  ground  in  the  Fourth  ward  of  said  city, 
fronting  on  said  Pittsburg  street  about  213  feet,  and  bounded, 
northeast  by  Pittsburg  street ;  southeast  by  lot  of  J.  McCune ; 
southwest  by  lands  of  S.  H.  White  and  J.  T.  Newton.  The 
statement  of  claim  is  filed  at  No.  2,  September  term,  1890,  in 
City  Lien  Docket  No.  2 ;  and  a  sci.  fa.  was  issued  thereon  at 
No.  39,  December  term,  1892.  That  no  part  of  said  claim,  in- 
terest and  costs  has  been  paid. 

The  court  in  an  opinion  by  Hazen,  P.  J.,  entered  judgment 
for  defendants.    Plaintiff  appealed. 

Error  assiffned  was  entry  of  judgment  as  above. 

A*  W.  Gardner^  for  appellant. — The  plaintiff  had  authority 
to  require  defendants  to  lay  the  sidewalk  in  front  of  their  prop- 
erty, and  in  default  of  complying  with  notice  to  lay  the  walk 
to  charge  them  with  the  expense  thereof. 


Digitized  by  VjOOQIC 


88  KEW  CASTLE  CITY,  Appellant,  v.  JACKSON. 

Arguments— Opinion  of  the  Court.  [172  Pa. 

The  expense  of  coDstructing  a  sidewalk  is  in  a  sense  a  tax, 
but  is  in  the  nature  of  a  penalty  for  a  neglect  of  duty.  The 
enforcement  of  the  duty  to  lay  sidewalks,  or  to  pay  for  the  ex- 
pense thereof  by  the  municipality  is  an  exercise  of  the  police 
power  and  not  of  the  power  of  taxation :  Wilkinsburg  Boro.  v. 
Home  for  Aged  Women,  131  Pa.  117 ;  Phila.  v.  Hospital,  148 
Pa.  367. 

Even  if  the  expense  of  constructing  a  sidewalk  was  a  tax 
(which  it  is  not)  because  it  is  not  for  revenue,  it  would  not 
exempt  the  defendants  from  the  payment  of  it,  for  it  would  not 
be  a  tax  for  ordinary  governmental  purposes,  but  a  special  tax 
or  assessment  for  a  local  improvement  of  special  benefit  to  the 
property  owner  from  which  "  places  of  burijil  not  used  or  held 
for  private  or  corpomte  profit "  are  not  exempt :  Broad  Street 
Church's  App.,  165  Pa.  475. 

2>.  jB.  KurtZy  L.  T,  Kurtz  with  him,  for  appellees,  were  not 
lieard,  but  in  their  printed  brief  said :  The  general  policy  of  the 
law  in  this  state,  to  exempt  all  burial  grounds  from  all  taxation 
for  county,  city,  borough,  poor  and  school  purposes  is  estab- 
lished by  numerous  statutes  and  is  well  recognized  by  many 
adjudications :  Act  of  April  16,  1888,  sec.  29,  p.  625 ;  act  of 
July  18,  1839,  sec.  8,  P.  L.  576 ;  act  of  April  5, 1859,  sec.  1, 
P.  L.  868 ;  act  of  April  8,  1878 ;  sec.  1,  P.  L.  64  ;  constitution 
of  1874,  art.  9,  sec.  1 ;  act  of  May  14,  1874,  sec.  1,  P.  L.  158. 

Assessments  for  local  municipal  improvements  are  a  species 
of  taxation,  and  it  is  only  on  the  principle  of  taxation  that  such 
assessments  are  sustained :  Olive  Cemetery  Co.  v.  City  of  Phila., 
93  Pa.  129 ;  Washington  Avenue,  69  Pa.  352 :  Oil  City  v.  Oil 
City  Boiler  Works,  152  Pa.  348 ;  Erie  City  v.  Y.  M.  C.  Ass'n, 
151  Pa.  168 ;  Hamraett  v.  Philadelphia,  65  Pa.  146 ;  Pittsburg's 
Petition,  138  Pa.  401 ;  Paiker's  Appeal,  86  W.  N.  526 ;  Scmn- 
ton  V.  Jermyn,  156  Pa.  107 ;  Moorewood  Avenue,  159  Pa.  20 ; 
City  of  Erie  v.  Fii-st  U.  Church,  106  Pa.  278;  Mt.  Pleasant 
Borough  V.  B.  &  O.  R.  R.,  138  Pa.  865 ;  Allegheny  City  v. 
R.  R.,  138  Pa.  377. 

Opinion  by  Mr.  Justice  Green,  November  4, 1895 : 
In  the  case  of  Broad  Street  etc.  Church's  Appeal,  165  Pa. 
476,  we  held  that  the  exemption  from  taxation  of  places  of  pub- 
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lie  worship  authorized  by  article  9,  section  1,  of  the  constitution 
of  1874,  does  not  extend  to  a  municipal  assessment  against  a 
church  for  paving  a  street.  The  present  chief  justice,  deliver- 
ing the  opinion,  said,  "  The  constitutional  exemption  relates  to 
taxes  proper,  or  general  public  contributions,  levied  and  col- 
lected by  the  state,  or  by  its  authorized  municipal  agencies  for 
general  government  purposes,  as  distinguished  from  peculiar 
forms  of  taxation  or  special  assessments  imposed  upon  property, 
within  limited  areas,  for  the  payment  of  local  improvements 
therein,  by  which  the  property  assessed  is  specially  and  pecu- 
liarly benefited  and  enhanced  in  value  to  an  amount  at  least 
equal  to  the  assessment.  There  is  such  an  obvious  distinction 
between  all  forms  of  general  taxation  and  this  species  of  local 
or  special  taxation  that  we  cannot  think  the  latter  was  intended 
to  be  within  the  constitutional  exemption.*'  It  is  not  necessary 
to  repeat  the  reasoning  of  the  opinion  as  it  is  of  such  recent 
date.  As  graveyards  are  in  the  same  category  with  churches 
in  the  exempting  clause  of  the  constitution,  the  same  reasoning 
applies  to  both.  We  consider  that  the  case  cited,  and  the  other 
cases  quoted  in  the  opinion  above  referred  to,  control  the  pres- 
ent case,  and  we  are  therefore  obliged  to  reverse  the  judgment 
rendered  by  the  court  below. 

The  judgment  of  the  court  below  is  reversed  and  judgment 
is  now  entered  on  the  case  stated  in  favor  of  the  plaintiff  and 
against  the  defendants  for  two  hundred  and  seventeen  ^^ 
dollars  with  interest  from  March  7, 1890,  and  costs  of  suit. 


M.  Darragh  &  Co.,  Appellants,  v.  John  Bigger  and  P.  H. 
Stevenson,  whose  death  is  suggested,  and  Elizabeth 
Stevenson,  and  Charles  L.  Stevenson,  Administrator. 

Judgment —  Opening  judgment — Evidence, 

A  judgment  against  a  decedent  will  be  opened  where  the  evidence  shows 
that  it  was  entered  twenty-six  ^years  before  his  death,  in  a  county  where 
he  did  not  live,  and  where  he  bad  no  real  estate ;  that  during  the  whole 
of  this  period  he  had  valuable  real  estate  in  the  county  where  ho  did  live, 
and  that  he  was  always  able  to  pay  the  judgment;  and  when  twenty  wit- 
nesses have  testified  that  in  their  opinion  the  signature  appended  to  the 
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note  upon  which  judgment  was  entered  was  not  that  of  decedent,  against 
five  who  testify  to  the  genuineness  of  the  signature  in  their  opinion. 

Argued  Oct  16, 1895,  Appeal,  No.  241,  Oct.  T.,  1895,  by 
plaintiflEs,  from  order  of  C.  P.  Beaver  Co.,  Dec.  T.,  1890,  No.  19, 
making  absolute  a  rule  to  open  judgment.  Before  Steb- 
iiETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell  and 
Fell,  JJ.    Affirmed. 

Rule  to  open  judgment     Before  Wickham,  P.  J. 

From  the  record  and  the  evidence  it  appeared  that  judgment 
was  entered  in  June  1867,  on  a  judgment  note  bearing  the 
names  of  John  H.  Bigger  and  P.  H.  Stevenson,  in  the  sum  of 
W,667.81.  The  judgment  was  regularly  revived  from  time 
to  time,  the  last  revival  being  on  June  3, 1892,  for  $5,078.17. 
P.  H.  Stevenson  died  on  November  28, 1898,  The  evidence 
showed  that  he  had  never  been  a  resident  of  Beaver  county,  but 
that  he  had  lived  all  his  life  in  Allegheny  count)-,  where  he  owned 
valuable  real  estate,  and  that  he  had  always  been  possessed 
of  means  amply  sufficient  to  pay  the  judgment.  Twenty-five 
witnesses  were  examined  as  to  the  genuineness  of  the  signature. 
Twenty  testified  that  in  their  opinion  the  signature  of  Stevenson 
appended  to  the  note  was  not  genuine.  Five  testified  that  in 
their  opinion  it  was  in  the  handwriting  of  P.  H.  Stevenson. 

The  court  made  absolute  the  rule  to  open  ^the  judgment. 

Hrrar  assigned  was  above  order. 
J.  F.  Beedy  for  appellants. 

Edward  D.  DougheHy,  John  M.  Buchanan  and  Wm,  A.  Mo- 
Connely  for  appellees. 

Pbb  Cubiam,  November  4,  1895 : 

The  sole  complaint  is  **that  the  court  erred  in  opening  the 
judgment  as  to  P.  H.  Stevenson,  deceased,  and  permitting  his 
peraonal  representatives  to  make  defense  to  the  judgment." 
An  examination  of  the  testimony  that  was  introduced  in  sup- 
port of  the  petition  to  open  the  judgment  etc.  has  satisfied  us 
that  it  was  quite  sufficient  to  justify  the  action  complained  of. 
Discussion  of  the  testimony,  as  the  case  now  stands,  is  neither 
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necessary  nor  desirable.  It  is  enough  to  say  that  it  is  quite 
suflBcient  to  justify  the  court  in  opening  the  judgment  and  send- 
ing the  case  to  a  jury. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellants. 


Capital  City  Mutual  Fire  Insurance  Company  for  Use 
of  John  Kramer,  Receiver,  Appellant,  v.  H.  C.  Boggs. 

Insurance^Mutual  companies — Beceivers^ Assessments. 

An  order  of  court  authorizing  a  receiyer  of  a  mutual  insuranoe  company 
to  levy  an  assessment  must  be  strictly  followed,  and  the  receiver  cannot 
go  beyond  its  terms. 

An  order  of  court  authorizing  the  receiver  to  levy  an  assessment  '*  equal 
in  amount  to  all  other  assessments  heretofore  levied/*  does  not  authorize 
the  receiver  to  include  in  the  assessment  penalties  for  nonpayment  of 
prior  assessments. 

BecHvers— Assessments — Defenses . 

Where  a  court  of  competent  jurisdiction  has  appointed  a  receiver  of  a 
mutual  insurance  company  and  authorized  him  to  levy  an  assessment, 
and  he  has  sued  a  member  of  the  association  for  such  assessment,  such 
member  cannot  set  up  as  a  defense  objections  to  the  incorporation  and 
entiy  into  business  of  Uie  company,  its  failure  to  comply  with  the  require- 
ments of  the  insurance  department,  and  the  purposes  and  necessity  of  the 
assessment  authorized  by  the  court. 

While  in  such  a  case  the  order  of  the  court  is  conclusive  upon  the  valid- 
ity and  the  amount  of  the  assessment,  it  does  not  touch  the  liability  of  the 
defendant  to  pay,  nor  conclude  him  as  to  defenses  upon  individual 
grounds,  and  therefore  an  affidavit  of  defense  is  good  which  avers  that 
defendant  was  never  a  member  of  the  company  because  his  application 
for  and  acceptance  of  the  policy  were  induced  by  fraud  on  the  part  of  the 
company^s  agent ;  that  no  equities  in  other  parties  have  intervened  which 
require  him  to  be  held ;  and  that  the  losses  for  the  payment  of  which 
assessments  were  levied  occurred  before  defendant's  policy  was  taken  out. 

Argued  Oct.  21,  1895.  Appeal,  No.  825,  Oct.  T.,  1894, 
by  plaintiff,  from  order  of  C.  P.  Butler  Co.,  Sept.  T.,  1893, 
No.  7,  making  absolute  a  rule  for  judgment  for  want  of  suffi- 
cient affidavit  of  defense.  Before  Stebbbtt,  C.  J.,  Green, 
Williams,  McCollum,  Mitchell,  Dean  and  Felt-.,  JJ.  Af- 
firmed. 
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Rule  for  judgment  for  want  of  sufficient  affidavit  of  defense. 
Before  Grbbb,  P.  J. 

Plaintiff's  statement  averred  that  at  a  court  of  common  pleas 
of  Dauphin  county,  Pa.,  held  at  Harrisburg  on  the  17th  day  of 
September,  A.  D.  1892,  an  order  was  made  by  said  court  author- 
izing and  directing  the  receiver  of  the  Capital  City  Mutual 
Fire  Insurance  Company,  "  inter  alia,"  to  levy  an  assessment 
upon  all  obligations  and  premium  notes  held  by  the  said  company 
against  its  membei-s  equal  in  amount  to  all  other  assessments 
heretofore  levied,  and  to  collect  the  same  by  process  of  law ; 
and  upon  payment  of  said  assessments  and  costs  he  shall  sur- 
render the  obligations  and  premium  notes  to  the  parties,  and 
no  other  assessment  shall  be  laid ;  that  in  accordance  with  the 
rules,  and  by-laws  of  the  board  of  directors  of  said  company, 
plaintiff  did  authorize  and  levy  assessments  numbers  one  and 
two,  and  said  receiver  assessed  and  levied  assessment  three, 
and  in  pui-suance,  and  by  authority  of  said  order  of  court  said 
receiver  did  assess  and  levy  assessment  number  four  against 
said  defendant  upon  said  policy  numbered  as  follows, 

to  wit :  Assessment  number  two  on  the  21st  day  of  October, 
A.  D.  1891,  amounting  to  thirty  dollars,  assessment  number 
three  on  the  27th  day  of  February,  1892,  amounting  to  thirty 
dollars ;  and  said  assessments  not  being  paid  within  thirty  days, 
twenty-five  per  cent  was  added  for  collection,  amounting  to 
fifteen  dollars;  assessment  number  four  on  the  day  of 

189  ,  amounting  to  seventy-five  dollars ;  that  due 
and  proper  notice  was  given  to  said  defendant  by  the  plain- 
tiff in  accordance  with  the  rules  and  by-laws  of  said  company, 
which  said  notices  were  directed  to  the  address  of  the  defend- 
ant as  it  appeared  upon  the  books  of  the  company  and  depos- 
ited in  the  post  office  at  Harrisburg,  Pa.,  as  follows :  Notice  of 
assessment  number  two  was  so  addressed  and  deposited  on  the 
24th  day  of  October,  1891,  notice  of  assessment  number  three 
was  so  addressed  and  deposited  on  the  27th  day  of  February, 
1892,  notice  of  assessment  number  four  with  the  twenty-five 
per  cent  added  on  assessments  numbers  two  and  three  was  so 
dii-ected  and  de[X)sited  on  the  20th  day  of  February,  1893, 
thereby  requiring  defendant  to  pay  said  company  plaintiff 
within  thirty  days  after  notice  the  said  assessment  or  sums  of 
money  as  follows,  to  wit:  Thirty  dollars  on  or  before  Novem* 
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bar  24, 1891,  thirty  dollars  on  or  before  the  27th  day  of  March, 
1892,  one  hundred  and  fifty  doUai's  payable  being  assessments 
numbers  two,  three  and  four  with  twenty -five  per  cent  additional 
on  assessments  numbers  two  and  three ;  that  by  said  contract 
and  agreement  in  said  application  and  in  accordance  therewith 
and  the  said  order  of  court  the  said  defendant  promised,  assumed 
and  became  obligated  to  pay  plaintiff  the  said  several  sums  of 
money ;  that,  although  often  requested,  he  has  not  paid  the 
same  or  any  part  thereof;  that  the  amount  claimed  by  plaintiff 
to  be  justly  due  from  defendant  is  the  sum  of  one  hundred  and 
fifty  dollars  with  interest  on  the  several  amounts,  aggregating 
same  as  they  sevemlly  fell  due  and  payable. 

Defendant  filed  an  affidavit  of  defense,  as  follows : 

The  affiant  for  the  purposes  of  this  suit  denies  that  the  com- 
pany plaintiff  ever  was  legally  incorporated  and  authorized  to 
accept  risks  and  issue  policies  of  insurance,  and  to  that  end 
demands  of  them  to  produce  in  court  their  alleged  articles  of 
association  and  charter ;  that  at  the  time  the  alleged  applica* 
tion  for  a  policy  was  made  the  said  company  had  no  legal  au- 
thority to  commence  business  and  issue  policies  nor  did  they 
have  such  right  on  the  27th  day  of  May,  1891,  because  applica- 
tions to  the  amount  of  two  hundred  thousand  had  not  been 
made  according  to  law  as  a  condition  precedent  to  their  doing 
business  and  accepting  risks. 

The  affiant  further  avei-s  for  the  purpose  of  this  suit  and  is  so 
advised  that  the  company  plaintiff  cannot  maintain  this  action 
because  they  did  not  file  a  copy  of  their  charter  with  the  insur- 
ance commissioner  according  to  law,  and  demands  of  them  to 
produce  the  evidence  of  such  filing  on  the  trial  of  this  case. 

The  affiant  further  avers  that  he  never  was  a  member  of  the 
company  plaintiff  in  this  action,  and  that  his  name  and  signa- 
ture to  the  alleged  application  filed  with  plaintiff's  statement 
of  claim  was  procured  by  plaintiff's  agent,  8.  S.  Wood,  who 
induced  and  persuaded  affiant  to  sign  the  same  by  falsely,  fraud- 
ulently and  deceitfully  representing  to  him  that  the  plaintiff 
herein  was  a  first  class  company  in  good  financial  standing ;  that 
the  assessments  could  not  exceed  ninety  cents  on  one  hundred 
dollars  for  any  one  year,  and  there  would  be  no  assessments 
until  the  expiration  of  the  year.  He  further  avers  that  he  had 
no  opportunity  at  the  time  of  this  negotiation  to  examine  the 
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books  and  financial  standing  of  the  plaintiff,  or  to  investigate 
its  by-laws  or  character  of  management;  that,  relying  upon  the 
false  and  fi-audulent  representations  of  tlie  said  company's 
agent,  he  signed  the  application,  believing  at  the  time  that  said 
representations  were  true ;  and  had  it  not  been  for  the  false 
representations  so  made  by  the  company's  agent,  S.  S.  Wood, 
he  would  not  have  signed  said  application  or  accepted  said 
policy;  that  at  the  time  of  said  negotiations  and  the  making  of 
the  alleged  contract  of  insurance  the  said  company  was  not  in 
good  financial  standing,  as  the  said  company  and  agent  then 
and  there  well  knew,  but  on  the  contrary  it  was  fmudulently 
doing  business  from  its  inception,  being  insolvent  from  the 
beginning,  as  shown  by  its  report  to  the  insurance  commis- 
sioners ;  that  a  short  time  after  signing  said  application  the  com- 
pany plaintiff  was  dissolved  and  a  receiver  appointed,  who 
notified  affiant  to  insure  in  another  company;  that  plaintiff 
would  not  be  responsible  in  case  of  a  fire ;  that  said  false  state- 
ments were  authorized  by  plaintiff  company  with  the  design 
and  intent  of  deceiving  affiant  and  others. 

The  affiant  further  avers  that  the  assessments  sued  for  in 
this  action  are  too  vague  and  uncertain  to  maintain  this  suit, 
in  that  it  has  blended  the  losses  and  expenses  without  first 
liaving  stated  or  filed  a  schedule  of  its  losses  or  expenses,  and 
tliat  the  same  are  excessive,  fraudulent  and  not  necessary,  as 
the  losses  and  expenses  of  said  plaintiff  do  not  require  that 
such  assessments  be  made,  and  any  losses  and  expenses  that 
may  have  occurred  were  before  affiant  signed  the  application 
signed  in  this  suit. 

The  affiant  further  denies'  each  and  every  allegation,  state- 
ment and  averment  set  forth  in  plaintiff's  statement  of  claim, 
and  calls  upon  them  for  proof  to  support  every  statement 
therein  made. 

A  supplemental  affidavit  of  defense  was  as  follows :  . 

That  this  policy  on  which  suit  is  brought  is  not  assessable 
until  one  year  from  date  of  issue,  defendant  having  paid  at  the 
time  of  signing  same  his  proportion  of  any  loss  or  contemplated 
loss  to  the  agent,  S.  S.  Woods,  who  then  and  there  accepted 
the  same  as  payment  from  one  year  from  date  thereof,  and  ex- 
pressly agreed  for  and  on  behalf  of  said  company,  from  which 
the  full  power  and  authority  to  make  said  agreement,  that  no 
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assessment  would  be  made  until  after  one  year  from  date  of 
policy ;  and  deponent  relying  upon  his  statement  accepted  the 
I)olicy  and  paid  his  premium  as  required  by  the  agent  and  pur- 
suant to  said  contract. 

Deponent  further  avers  that  the  assessment  sued  for  is  for 
more  money  than  is  necessary  to  pay  the  losses  and  expenses  of 
said  company,  if  any  losses  occurred  since  his  membership,  which 
is  denied,  the  losses  and  expenses  having  occurred  long  before 
his  membership,  and  for  which  he  is  not  liable. 

Deponent  further  says  and  expects  to  be  able  to  prove  that 
the  company  plaintiff  sustained  no  losses  by  fire  since  the  issue 
of  the  policy  sued  upon  ;  that  the  expenses  mentioned  in  plain- 
tiff's statement  of  claim  is  for  the  payment  of  salaries  of  officers 
before  his  membership  who  connived  together  to  encourage  and 
solicit  members  after  they  knew  the  company  was  insolvent ; 
that  legal  proceedings  were  about  being  instituted  to  dissolve 
and  forfeit  the  charter,  and  plaintiff  being  a  party  to  said  fraud- 
ulent schemes,  deponent  is  advised  and  believes  that  it  cannot 
recover  for  losses,  salaries  and  expenses  accruing  prior  or  sub- 
sequent to  his  membership. 

And  deponent  further  avers  for  the  purpose  of  this  suit  that 
no  person  or  persons  at  any  time  contracted,  or  insured,  or  be- 
came a  member  of  the  company  plaintiff  on  the  faith  and  credit 
of  any  fraudulently  induced  policy,  and  doponent  here  and  now 
demands  of  the  plaintiff  to  adduce  in  court  the  books  of  said 
company  showing  a  schedule  of  the  losses  by  fire,  the  debts  and 
amounts  of  the  same,  together  with  the  amount  of  expenses, 
and  also  minute  book  of  directors  kept  by  the  secretary,  and  all 
other  books  pertaining  to  the  organization. 

An  additional  supplemental  affidavit  of  defense  was  as  fol- 
lows: 

Before  me  personally  came  J.  C.  Vanderlin,  one  of  the  attor- 
neys for  defendant  in  above  stated  case,  who,  being  duly  sworn, 
sajrs,  as  an  additional  defense  in  this  case,  that  there  are  not  now, 
nor  were  there  at  the  time  this  suit  was  brought,  any  valid  and 
subsisting  claims  against  the  plaintiff  company  for  losses  by  fire 
for  which  said  company  is  now  or  was  then  liable,  for  the  reason 
that  suits  were  not  instituted  against  said  company  by  the  per- 
sons insured  therein  and  by  whom  losses  were  sustained  within 
the  time  required  by  the  provisions  of  the  contracts  of  insur 
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ance  issued  to  said  persons  by  said  company,  to  wit :  within  six 
months  after  the  loss  in  each  case  occuiTed,  as  required  by  para- 
graph 7,  section  10  of  the  form  of  policy  issued  by  said  company. 
Defendant  therefore  says  that  he  is  not  liable  in  this  action  and 
cannot  be  called  upon  to  contribute  toward  the  payment  of  said 
claims  for  losses,  for  the  reason  that  said  claims  have  not  at  this 
time,  nor  did  they  have  when  said  suit  was  instituted,  any  legal 
existence  whatever,  which  facts  are  apparent  from  the  testi- 
mony advanced  by  the  plaintiff  company  in  its  suits  pending 
against  Swain  at  Nos.  5,  6  and  11,  September  term,  1893,  of 
said  court. 

The  court  discharged  the  rule. 

Error  assigned  was  in  discharging  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

Joseph  B.  Brediuy  J*.  C.  Durhin  with  him,  for  appellant. — 
Invalidity  of  a  charter  cannot  be  impeached  or  inquired  into 
coUatemlly:  Rothschild  v.  R.  R.,  1  Pa.  C.  C.  620;  Dyer  & 
Co.  V.  Walker,  40  Pa.  157 ;  H.  J.  &  S.  R.  R.  v.  Haldeman,  82 
Pa.  86 ;  McCuUy  v.  Pittsburg  &  Connellsville  R.  R.,  32  Pa. 
25 ;  Cleveland  &  Pittsburg  R.  R.  v.  Speer,  66  Pa.  335 ;  Bpahr 
V.  Farmers'  Bank,  94  Pa.  429;  Freeland  v.  Penna.  Cent.  Ins. 
Co.,  94  Pa.  613;  Workingmen's  Building  &  Loan  Assn.  v. 
Coleman,  89  Pa.  428;  Rhodes  v.  Building  Assn.,  82  Pa.  180. 
'  Though  subscription  to  stock  of  an  insurance  company  may 
have  been  induced  by  fi-audulent  representations,  yet  the  sub- 
scriber cannot  recover  the  amount  paid  if  there  are  creditors 
after  his  subscription.  As  to  such  debts  the  funds  of  the  cor- 
poration, including  the  subscription,  are  held  in  trust  for  his 
payment :  Turner  v.  Granger  Life  &  Health  Ins.  Co.,  65  Ga. 
649;  Hamilton  v.  Granger  Life  &  Health  Ins.  Co.,  67  Ga.  160; 
Dettra  v.  Kestner,  147  Pa.  566 ;  Howard  v.  Turner,  166  Pa. 
349 ;  Eilenberger  v.  Ins.  Co.,  89  Pa.  464. 

If  a  corporation  is  insolvent,  a  shareholder  whose  contract  of 
subscription  was  obtained  by  fraud  of  the  company's  agent  can- 
not rescind  his  conti*act  after  insolvency,  or  set  up  fraud  as  a 
defense :  Upton  v.  Tribilcock,  91  U.  S.  55 ;  Upton  v.  Englehart, 
3  Dil.  496  ;  Webster  v.  Upton,  91  U.  S.  66 ;  Sanger  v.  Upton, 
91  U.  S.  66 ;  Chubb  v.  Upton,  95  U.  S.  666 ;  Ogilvie  v.  Knox 
Ins.  Co.,  22  How.  (U.  S.)  380. 
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In  this  suit  the  adjadicatiou  of  Dauphin  county  court  is 
looked  at  collaterally.  And,  "every  element  and  requisite 
necessary  to  the  making  of  a  judgment  or  decree  must  be  pre- 
sumed to  exist  when  it  is  looked  at  collaterally :  Merklein  v. 
Ti-apnell,  34  Pa.  42;  Spelling  on  Corp.,  sec.  867;  Came  v. 
Brigham,  89  Me.  85 ;  Otterson  v.  Middleton,  102  Pa.  78 ;  Yaple 
V.  Titus,  41  Pa.  195;  Wood  v.  Standard  Mut.  Live  Stock  Ins. 
Co.,  154  Pa.  157;  Travis  v.  Waters,  1  Johns.  Ch.  85;  Lowen- 
stein  v.  North  Schuylkill  Ins.  Co.,  132  Pa.  410 ;  Schooner  v. 
Hinckley,  48  La.  82. 

One  court  cannot  modify,  disregard  or  set  aside  the  judg- 
ment of  another  court  of  coordinate  jurisdiction ;  however  er- 
roneous such  judgment  or  sentence  may  appear  to  be,  it  is 
binding  upon  courts  of  coordinate  jurisdiction  until  vacated  or 
reversed  by  due  process  of  law :  Doyle  v.  Com.,  107  Pa.  20  ; 
Com.  V.  Order  of  Vesta,  156  Pa.  534;  Osterhoudt  v.  Rigney, 
98  N.  Y.  222;  Black  on  Judgments,  sec.  792;  The  Globe,  2 
Blatchf.  427 ;  Heidritter  v.  Elizabeth  Oil  Cloth  Co.,  112  U.  S. 
294 ;  The  Rio  Grande,  28  Wall.  458 ;  Noble  v.  Thompson,  79 
Pa.  354 ;  Street  v.  Augusta  Ins.  Co.,  12  Rich.  18. 

Lev.  McQuUtion^  J.  C.  Vanderlin,  J.  B.  MoJunhin  and  J*.  M. 
Qalbreath  with  him,  for  appellee. — The  insurance  company, 
having  accepted  the  defendant's  application  and  issued  to  him 
its  policy,  is  a£Fected  with  any  fraud  on  the  part  of  its  agent  in 
procuring  the  insurance.  It  cannot  repudiate  the  fmud  and 
yet  retain  the  benefit  of  the  contract:  Sunbury  Fire  Ins.  v. 
Ilumble,  100  Pa.  495;  New  England  Ins.  Co.  v.  Weigle,  128 
Pa.  577  ;  Lycoming  Ins.  Co.  v.  Woodworth,  83  Pa.  223 ;  Cus- 
tar  V.  Gas  &  Water  Co.,  63  Pa.  381 ;  Dettra  v.  Kestner,  147 
Pa.  566 ;  Howard  v.  Turner,  155  Pa.  349. 

Assessments  greatly  in  excess  of  the  losses,  whether  made 
purposely  or  by  culpable  negligence,  are  fraudulent,  illegal  and 
void :  Rosenberger,  Light  &  Co.  v.  Washington  Fire  Ins.  Co., 
87  Pa.  207;  Ins.  Co.  v.  Gackenbach,  115  Pa.  492;  Wilde  v. 
Bilker,  14  Allen,  349 ;  20  Eng.  Ency.  of  Law,  121. 

The  general  rule  of  law  is  that  losses  in  the  cases  of  mu- 
tual insurance  companies  should  be  paid  by  the  policies  in 
force  at  the  time  the  loss  occurs :  Ins.  Co.  v.  Hartshorne,  90 
Vol.  clxxii — 7 
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465;  Akers  v.  Hite,  94  Pa.  894;  Ins.  Co.  v.  Stauffer,  125  Pa. 
416. 

As  a  general  rule  the  same  defenses  are  available  by  the  de- 
fendant in  an  action  brought  by  a  receiver  to  recover  a  demand 
due  to  the  estate  which  he  represents  as  might  have  been  set 
up  in  the  action  if  brought  on  the  same  claim  by  the  original 
party :  20  Am.  &  Eng.  Ency.  of  Law,  230 ;  Akei-s  v.  Hite,  94 
Pa.  495;  Hoffman  v.  Whelan,  160  Pa.  94. 

The  order  of  the  Dauphin  county  court  authorizing  an  assess- 
ment, even  if  such  order  had  been  necessary,  was  interlocutory 
in  its  nature :  5  Am.  &  Eng.  Ency.  of  Law,  871. 

The  corporate  nghts  of  the  individual  member  may  be  sub- 
ject to  the  control  of  the  corporation,  but  his  rights  as  a  party 
insured  rest  on  the  conti-act:  Rosenberger,  Light  &  Co.,  v. 
Washington  Fire  Ins.  Co.,  87  Pa.  207 ;  Ins.  Co.  v.  Connor,  17 
Pa.  186 ;  20  Am.  &  Eng.  Ency.  of  Law,  290. 

In  order  that  any  matter  may  become  res  judicata  and  con- 
clusive in  a  subsequent  suit,  it  must  appear  that  the  identical 
question  was  adjudicated  between  the  same  parties  or  their 
privies. 

Opinion  by  Mr.  Justice  Mitchell,  November  4, 1895 : 
The  statement  does  not  entitle  plaintiff  to  a  judgment,  be- 
cause it  fails  to  show  a  complete  right  to  recover  the  sum 
claimed.  It  sets  out  the  order  of  the  court  of  common  pleas 
of  Dauphin  county,  authorizing  the  receiver  to  levy  an  assess- 
ment ^^  equal  in  amount  to  all  other  assessments  heretofore 
levied.'*  This  of  course  means  all  assessments  theretofore 
legally  and  properly  made.  The  statement  then  enumemtes 
three  prior  assessments,  two  of  them  made  by  the  board  of 
directors  in  accordance  with  the  by-laws,  the  third  by  the  re- 
ceiver, and  then  a  fourth  by  the  receiver  under  the  order  of 
court  refeiTed  to.  No  authorit)'^  in  the  receiver  to  make-  the 
third  assessment  is  shown,  unless  it  is  to  be  infeired  ivom  the 
general  language  of  the  act  of  May  1,  1876,  sec.  49,  P.  L.  66, 
the  adequacy  of  which  is  doubtful.  But  even  conceding  the 
receiver's  power  as  to  the  third  assessment,  the  fourth  is  exces- 
sive. It  is  for  seventy-five  dollars,  being  equal  in  amount  to 
tlie  second  assessment  of  thirty  dollars,  the  third  of  thirty  dol- 
lars, and  fifteen  doIlai*s  penalty  for  failure  to  pay  said  assess- 
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ments  within  thirty  days  after  notice.  For  this  last  item  there 
is  no  warrant  in  the  order  of  court,  which  authorizes  only  an 
amount  equal  to  the  prior  assessments,  and  does  not  include 
penalties  or  other  debts  which  may  be  owing  by  individual 
policy  holders.  While  the  order  of  the  court  is  sufficient  au- 
thority for  what  it  covers,  it  must  be  strictly  followed,  and  the 
receiver  cannot  go  beyond  its  terms.  On  the  face  of  the  state- 
ment the  fourth  assessment  should  not  have  exceeded  sixty 
dollars. 

Turning  now  to  the  affidavit  of  defense,  the  objections  set 
up  to  the  incorporation  and  entry  into  business  of  the  company, 
its  failure  to  comply  with  the  requirements  of  the  insurance 
department,  and  the  purposes  and  necessity  of  the  last  or  fourth 
assessment,  are  not  maintainable  as  to  that  assessment.  The 
common  pleas  of  Dauphin  county,  on  the  relation  of  the  attor- 
ney general,  had  taken  charge  of  the  affairs  of  this  company, 
appointed  a  receiver,  and  authorized  him  to  make  a  specified 
assessment.  That  order  was  within  the  jurisdiction  of  that 
court  and  was  conclusive  of  all  prior  matters  involved  in  it. 
It  cannot  be  questioned  in  any  collateral  or  ancillary  proceed- 
ing such  as  the  present.  As  to  the  second  and  third  assess- 
ments the  rights  of  the  receiver  are  no  greater  than  those  of 
the  company,  and  the  defendant  may  make  all  defenses  that  he 
might  have  made  if  the  action  had  been  brought  b}'  the  latter 
to  its  own  use,  but  as  to  the  fourth  assessment  the  necessity 
and  amount  are  concluded. 

But  even  as  to  the  last  assessment  the  rest  of  the  affidavit 
sets  up  a  valid  defense.  The  order  of  the  Dauphin  county  court 
is  conclusive  upon  the  validity  and  the  amount  of  the  assess- 
ment, but  it  does  not  touch  the  liability  of  the  defendant  to 
pay.  It  could  not  do  so,  as  he  has  not  been  heard  and  there- 
fore cannot  be  concluded  as  to  defenses  which  are  personal  to 
himself.  The  affidavit  avers  that  defendant  was  never  a  mem- 
ber of  the  company  because  his  application  for  and  acceptance 
of  a  policy  wei-e  induced  by  fraud  on  the  part  of  the  company's 
agent,  and  (to  meet  the  rule  in  Dettra  v.  Kestner,  147  Pa.  566, 
and  Howard  v.  Turner,  155  Pa.  849)  that  no  equities  in  other 
parties  have  intervened  which  require  him  to  be  held ;  and  fur- 
ther that  the  losses  for  the  payment  of  which  these  assessments 
were  levied  occurred  before  defendant's  policy  was  taken  out 
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In  the  absence  of  any  special  agreement  or  clause  of  the  by-laws 
such  as  existed  in  Ins.  Co.  v.  Stauffer,  125  Pa.  416,  defendant 
would  not  be  liable  for  such  losses.  These  defenses  are  upon 
individual  grounds  whicli  were  not  concluded  by  the  order  of 
the  Dauphin  county  court,  and  on  which  therefore  defendant  is 
entitled  to  a  hearing:  Akers  v.  Hite,  94  Pa.  394;  Sunbury  Ins 
Co.  V.  Humble,  100  Pa.  496;  HoflEman  v.  Whelan,  160  Pa.  94. 
Order  affirmed. 


Mrs.  Lizzie  M.  Steele,  formerly  Lizzie  M.  McGill,  J. 
Clark  McGill  and  Lucy  E.  McGill  n^  James  A.  McGill, 
Appellant. 

Practice^  G,  P. — Parties — Action — Tetiants  in  common. 

Four  tenants  in  common  joined  in  a  mortgage  for  the  benefit  of  one  of 
their  number,  upon  his  promise  to  protect  them  from  loss. 

The  mortgaged  premises  were  afterwards  sold  for  the  debt,  and  the  then 
cotenants  joined  in  an  action  to  recover  for  their  loss. 

Eeld,  that  the  joinder  was  proper  if  the  promise  was  made  to  them  as 
cotenants. 

Argued  Oct.  21,  1895.  Appeal,  No.  14,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Washington  Co.,  August 
Term,  1893,  No.  73,  on  verdict  for  plaintiflEs.  Before  Ster- 
RBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.     Affirmed. 

Assumpsit  on  a  verbal  contract.     Before  McIlvaine,  P.  J. 

At  the  trial  it  appeared  that  on  June  1,  1882,  plaintiffs  and 
defendant,  who  were  tenants  in  common  of  a  lot  of  ground  in 
Washington,  Pennsylvania,  executed  a  mortgage  to  secure  the 
purchase  money  of  a  store  bought  by  defendant.  Foreclosure 
proceedings  were  subsequently  begun  on  the  mortgage,  and 
judgment  entered  on  the  scire  facias.  The  parties  interested 
in  the  lot  then  agreed  to  sell  it  at  private  sale,  and  apply  the 
proceeds  to  the  payment  of  the  incumbrances  upon  the  lot 
The  lot  was  sold  for  $1,600,  and  plaintiffs  claimed  that  out  of 
the  money  that  was  applied  to  the  payment  of  the  judgment  on 
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the  scire  facias  $796.03  belonged  to  them.  They  introduced 
evidence  which  tended  to  show  that  defendant  undertook  and 
assumed  to  pay  this  sura. 

On  this  subject  J.  Clark  McGill  testified  as  follows : 

"  Q.  What,  if  anything,  did  your  brother  say  to  you  about 
going  onto  this  mortgage  and  bond,  or  any  risks  that  you  ran  ? 
A.  Soma  of  the  children  objected  to  going  on  the  bond  and 
security  there  for  him,  and  he  said  if  we  would  go  on  there  as 
security  he  would  see  we  would  never  lose  anything  by  it — 
both  times  that  we  went  on.  Q.  Now,  were  your  sisters  pre- 
sent at  that  conversation  ?  A.  Yes,  sir,  Q.  Do  you  recollect 
who  else  was  present?  A,  No;  I  remember  the  family  was 
there  ;  that  is,  my  sisters  and  my  mother ;  we  were  all  there 
together," 

Anna  M.  Wilson  testified  to  a  family  meeting  while  the  sale 
was  being  negotiated,  which  was  in  1887,  as  follows :  ''  Q.  Now, 
what  was  said  on  that  occasion  by  your  brother  James  ?  A .  Well, 
he  said  that  the  place  would  have  to  be  sold,  he  would  have  to 
let  some  one  sell  it  for  us,  or  else  the  sheriff  would  sell  it, 
but  he  said  he  would  make  it  all  right  with  us  after  it  was  sold, 
he  would  pay  back  the  shares  that  he  had  taken  to  pay  his 
debt.  Q.  Did  he  say  that  to  you?  A.  He  said  it  to  all  the 
family  ;  I  was  there." 

Defendant's  points  wei*e  as  follows : 

1.  The  declaration  in  this  case  does  not  aver  the  making  of 
any  express  promise  by  the  defendant  to  pay  the  said  plaintiffs 
jointly  the  aggregate  amount  that  each  might  be  required  to 
contribute  to  the  payment  of  the  debts  of  the  defendant ;  and 
the  right  to  any  recovery  must  rest  upon  the  implied  obligation 
of  the  defendant  to  indemnify  each  of  the  said  plaintiffs  for  the 
amount  that  each  severally  might  be  required  to  pay  for  the 
said  defendant,  for  which  each  has  a  separate  action.  No  joint 
action  can,  however,  be  maintained,  and  the  verdict  of  the  jury 
in  this  case  must  be  for  the  defendant.  Answer :  The  binding 
instruction  here  asked  for  is  refused.  [1] 

2.  Under  the  plaintiffs'  declaration  no  joint  recovery  can  be 
had  of  the  aggregate  amount  of  money  averred  and  claimed  in 
the  said  declaration  to  belong  to  the  said  plaintiffs  severally ; 
and  the  verdict  of  the  jury  must  be  for  the  defendant.  Answer  : 
The  binding  instruction  here  asked  for  is  refused.  [2] 
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8.  There  is  no  evidence  in  this  case  of  any  expi^ess  conti-act 
made  by  the  defendant  with  the  plaintiffs  to  pay  to  the  said 
plaintiffs  jointly  the  aggregate  sum  to  which  they  might  be 
severally  entitled,  and  the  verdict  of  the  jury  must  be  for  the 
defendant.  Answer :  The  binding  instruction  here  asked  for 
is  refused.  [3] 

4.  The  fact  that  the  plaintiffis  were  tenants  in  common  of  the 
property  pledged  to  secure  the  defendant's  debt,  and  that  the 
property  pledged  was  afterwards  sold  by  a  conveyance  in  which 
all  of  the  said  plaintiffs  joined,  did  not  destroy  the  several  right 
of  each  of  the  plaintiffs  to  his  proportionate  share  of  the  pro- 
ceeds of  said  sale,  and  the  right  of  said  plaintiffs  to  recover  the 
amount  contributed  for  the  payment  of  the  defendant's  debts 
is  several  and  not  joint,  and  no  joint  action  can  be  supported 
by  the  plaintiffs  against  the  defendant,  and  the  verdict  of  the 
jury  must  be  for  the  defendant.  Answer:  The  binding  instruc- 
tion asked  for  is  refused.  [4] 

6.  The  uncontradicted  evidence  in  the  case  showing  that  the 
debt  of  J.  Clark  M'Gill,  one  of  the  plaintiffs,  was  paid  out  of 
the  proceeds  of  the  sale  of  the  real  estate,  amounting  to  more 
than  his  distributive  share  of  the  purchase  money,  the  action 
cannot  be  maintained  by  these  joint  plaintiffs,  and  the  verdict 
of  the  jury  must  be  for  the  defendant.  Answer:  The  binding 
instruction  asked  for  is  refused.  [5] 

6.  Under  all  the  evidence  in  the  case  the  verdict  of  the  jury 
must  be  for  the  defendant.    Ansu^r :  Refused.  [6] 

Verdict  and  judgment  for  plaintiffs  for  $796.03.  Defend- 
ant appealed. 

Errors  assigned^  among  others,  were  (1-6)  above  instructions, 
quoting  them. 

J.  M,  Patterson^  J.  M.  Braden  with  him,  for  appellant. — The 
liability  of  the  defendant  was  not  to  the  plaintiffs  jointly: 
Lockhart  v.  Powers,  2  Watts,  371 ;  Siebert  v.  McHeury,  6 
Watts,  301 ;  1  Washburn  on  Real  Property,  6th  ed.  676,  sec.  5. 

M.  L.  A.  McCracken^  James  Q,  McQiffin  and  £.  JE.  Mo 
Craeken  with  him,  for  appellees. 
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Opinion  by  Mb.  Justice  Williams,  November  4, 1895 : 

The  main  question  raised  at  the  trial  in  the  court  below  and 
now  raised  in  this  court  is  over  the  right  of  the  plaintiffs  to 
join  in  this  action. 

It  appears  from  the  evidence  that  they  and  the  defendant 
were  children  of  the  same  parents.  To  assist  him  in  the  pur 
chase  of  a  one  half  interest  in  a  grocery  store  they  joined  with 
him  in  the  execution  of  a  mortgage  upon  a  piece  of  real  estate 
in  which  as  heirs  at  law  of  their  deceased  father  they  were  ten- 
ants in  common.  He  did  not  pay  the  debt  which  the  mortgage 
was  intended  to  secure  and  the  property  covered  by  it  was  sold 
to  make  payment.  The  plaintiffs  were  sureties  for  their  brother, 
tlie  defendant,  and  their  individual  interests  or  shares  as  tenants 
in  common  in  the  real  estate  sold  have  gone  to  pay  his  debt. 
It  is  alleged,  and  the  jury  have  found,  that  the  defendant  under- 
took to  reimburse  his  brother  and  sisters  for  the  amount  they 
might  be  compelled  to  pay  for  him  by  reason  of  the  mortgage, 
or  in  other  words  to  restore  to  them  the  value  of  their  shares 
in  the  real  estate  held  in  common  by  them.  Such  a  promise 
might  have  been  proceeded  upon  by  each  of  the  cotenants  sep- 
arately, but  we  see  no  reason  why  they  may  not  join,  as  they 
might  do  in  trespass  or  in  ejectment  for  an  injury  or  an  ouster 
from  the  common  property.  When  tenants  in  common  sever, 
each  can  recover  only  for  his  or  her  individual  interest  in  that 
which  is  the  subject  of  the  action ;  but  where  the}'  join  in  seek- 
ing redress  for  an  injury  to  the  property  held  in  common  the 
trespasser  would  not  be  heard  to  object  to  the  joinder.  For  the 
same  reason  where  one  of  several  tenants  in  common  promises 
his  cotenants  to  indemnify  them  if  they  will  risk  the  common 
property  for  his  benefit,  he  ought  not  to  object  if  they  sue  upon 
the  promise  as  it  was  made. 

If  he  had  bought  the  interests  of  these  plaintiffs  from  them 
and  given  his  promissory  note  for  the  purchase  price  of  the 
three  shares,  making  it  payable  to  the  three  vendors,  it  would 
not  admit  of  doubt  that  they  might  join  in  an  action  on  the  note. 
Here  the  shares  of  the  plaintiffs  in  the  common  property  were 
sold  under  the  supervision  of  the  defendant,  and  for  the  pay- 
ment of  his  debt.  His  verbal  promise  to  reimburse  them,  made, 
as  the  jury  have  found,  to  these  owners  as  his  tenants  in  com- 
mon, will  support,  as  the  note  payable  to  the  same  three  persons 
would  have  done»  one  action  in  the  name  ot  all  the  promisees. 
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It  is  said  that  one  of  the  plaintiffs  has  already  been  reim* 
bursed  by  the  payment  of  his  debt  out  of  the  proceeds  of  the 
sale  of  the  mortgaged  premises.  If  so  it  may  be  that  the  sum 
recovered  may  need  to  be  distributed  by  the  couit  below  in  such 
manner  as  shall  secure  to  each  a  sum  equal  to  his  or  her  share 
in  the  fund. 

The  court  below  is  entirely  competent  to  deal  with  the  sub- 
ject 

The  judgment  is  affirmed. 


172  104 

216         432 


George  Ralston's  Estate.    Appeal  of  George  M.  Ralston 
and  John  C.  Ralston,  Jr. 

Decedents  estate — Will— Family  agreement. 

Where  a  testator  directs  that  after  the  death  of  his  widow  his  real  estate 
shall  be  sold  and  the  proceeds  divided  among  his  children  *'  then  living,^ 
the  children  who  may  be  living  at  any  particular  time  after  the  deatli  of 
the  testator  and  during  the  life  of  the  widow,  may  enter  into  a  valid  agree- 
ment with  each  other  that  the  shares  of  said  children  shall  be  regarded  as 
vesting  at  the  date  of  the  deatli  of  testator  divested  of  the  survivorship 
clause  contained  in  the  will ;  and  this  may  be  done  notwithstanding  the 
fact  that  a  child  of  testator  has  died  between  the  date  of  the  death  of  the 
testator  and  the  date  of  the  agreement,  leaving  to  survive  him  a  widow 
and  child. 

Argued  Oct.  22, 1895.  Appeal,  No.  122,  Oct.  T.,  1895,  by 
George  M.  Ralston  et  al.,  from  decree  of  O.  C.  Washington 
Co.,  May  T.,  1894,  No.  46,  overruling  exceptions  to  auditor's 
report.  Before  Stbrrbtt,  C.  J.,  Green,  Williams,  MoCol- 
LUM,  Mitchell,  Dean  and  Fell,  J  J.    Affirmed. 

Exceptions  to  auditor's  report. 

The  facts  appear  by  the  opinion  of  McIlvaenb,  P.  J.,  which 
was  as  follows : 

1.  Facts  found  and  admitted. 

(a)  George  Ralston,  Sr.,  late  of  this  county,  died  November, 
1842,  testate.  In  his  last  will  and  testament,  which  was  duly 
probated  on  the  25th  day  of  November,  1842,  he  gave  the  full 
use  and  benefit  of  his  '^plantation  "  to  his  wife  Isabella  for  her 
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natural  life  (or  widowhood)  for  her  support  and  maintenauce 
as  well  as  for  the  support  of  her  children  aud  mother.  He 
further  provided  ^^  that  on  the  marriage  or  decease  of  his  wife  " 
(if  after  the  death  of  his  mother)  his  plantation  should  be  put 
to  sale  for  the  highest  and  best  price  that  could  be  obtained  for 
it,  "  the  proceeds  to  be  equally  divided  among  all  my  children 
then  living  share  and  share  alike  except  Ralph,  my  eldest  son 
I  allow  to  get  1^100  more  than  his  equal  share." 

(b)  The  testator  left  to  survive  him,  his  wife,  Isabella  Ral* 
ston,  and  five  sons  and  three  daughtei-s.  His  wife  never  remar- 
ried. She  died  on  the  29th  day  of  June,  1893,  almost  fifty-one 
years  after  the  date  of  the  death  of  her  husband. 

A  few  days  after  the  death  of  the  widow  letters  of  admin- 
isti-ation  d.  b.  n*  c.  t.  a.  were  issued  to  D.  M.  Campsey,  who  sold 
the  ^  plantation  *'  mentioned  in  the  will,  and  the  balance  found 
to  be  in  his  hands,  after  he  had  settled  his  account,  was  distrib- 
uted by  the  auditor,  to  whose  report  the  exceptions  now  under 
consideration  were  filed. 

(c)  The  only  childi-en  of  George  Ralston,  Sr.,  who  were  liv 
ing  at  the  date  of  their  mother's  death,  were  Martha  Ralston, 
intermarried  with  Jas.  H.  Meloy,  Elizabeth  Ralston,  widow  of 
T.  H.  George,  deceased,  and  John  C.  Ralston,  Sr. 

(c?)  Prior  to  the  first  day  of  January,  1868,  one  daughter  and 
two  sons  had  died,  and  between  that  date  and  the  date  of  the 
death  of  the  widow,  two  sons,  George  Ralston,  Jr.,  and  Ralph 
Ralston  died. 

(e)  On  the  first  day  of  January,  1868,  the  five  children  then 
sui-viving,  and  the  widow,  entered  into  an  agreement  as  fol- 
lows: 

^^  Article  of  agreement  made  this  first  day  of  January,  in  the 
year  of  our  Liord,  one  thousand,  eight  hundred  and  sixty-eight, 
between  the  heirs  of  the  estate  of  George  Ralston,  dec'd :  Wit- 
oesseth,  that  since  the  will  of  the  said  George  Ralston,  dec*d, 
provided  that  the  real  estate  should  be  sold  at  the  death  of  his 
widow  and  the  proceeds  arising  from  the  sale  to  be  divided 
equally  among  his  children  then  living,  and  since  by  such  pro- 
vision, should  any  one  of  the  heirs  die  before  the  death  of  the 
widow  or  the  sale  of  the  property  his  share  would  fall  back  to 
the  other  heirs  v/hile  his  childi*en  would  be  excluded  from  any 
part  of  his  share ;  it  is  mutually  agreed  that  the  shares  of  said 
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children  shall  be  regarded  as  vesting  at  the  date  of  the  death 
of  said  George  Ralston  for  and  divested  of  the  survivorship 
clause  set  forth  in  said  will ;  aud  that  each  of  the  children  at 
the  testator's  death  shall  be  regarded  as  fully  seized  and  pos- 
sessed of  one  share  of  the  estate  in  fee  simple.  And  it  is  fur- 
ther agreed  that  any  further  or  other  assurance  to  fix  the  date 
of  the  vesting  of  the  estate  as  of  the  date  of  the  testator's  death 
will  be  executed  at  any  time  by  each  or  all  of  us.  In  witness 
whereof  the  parties  have  hereunto  affixed  their  signatures. 
"  Witness : — 
"John  Jamison,  "Isabella  Ralston,  [seal] 

"  W.  R.  Jamison,  "  John  Ralston,         [seal] 

*»  George  Ralston,  [seal] 
"Lizzie  Ralston,  [seal] 
'«  James  H.  Mbloy,  [seal] 
'  Mabtha  Meloy.      [seal]  '' 


w 


(/)  On  the  6th  day  of  February,  1894,  (after  the  death  of 
the  widow)  Jas.  H.  Meloy  and  Martha  Ralston  Meloy,  Eliza- 
beth (Ralston)  George  and  John  C.  Ralston,  Sr.,  by  a  writing 
in  due  form  of  law,  sold  and  conveyed  the  interests  of  Martha 
Ralston  Meloy,  Elizabeth  Ralston  George,  and  John  C.  Ral- 
ston, Sr.,  (the  three  surviving  children  of  George  Ralston,  Sr.,) 
in  the  plantation  and  in  the  proceeds  of  the  sale  of  the  planta- 
tion mentioned  in  the  testator's  will  to  George  Ralston  (the  3d) 
and  John  C.  Ralston,  Jr.,  and  they  now  except  to  the  auditor's 
repoit  because  the  auditor  did  not  award  to  them  the  entire 
fund  realized  from  the  sale  of  said  farm.  George  Ralston  the 
8d  and  John  C.  Ralston,  Jr.,  are  sons  of  Ralph  Ralston,  dec'd. 

[(^)  George  Ralston,  Jr.,  one  of  the  children  of  George 
Ralston,  Sr.,  who  signed  the  family  agreement  of  January  1, 
1868,  on  October  10,  1878,  sold  and  conveyed  his  interest  in 
this  plantation  and  the  proceeds  of  the  sale  thereof,  to  John 
Grimes  and  John  Jamison.]  [1] 

On  these  facts,  are  the  exceptants,  George  Ralston  the  8d  and 
John  C.  Ralston,  Jr.,  sons  of  Ralph  Ralston,  deceased,  (one  of 
the  sons  who  executed  the  family  agreement)  entitled  to  the 
whole  of  the  fund  for  distribution  ?  This  is  the  question  for 
determination,  for  no  other  person  is  complaining  of  the  dis- 
tribution made  by  the  auditor. 
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If  the  family  agreement  of  date  January  1, 1868,  is  invalid, 
then  the  exceptants,  as  the  assignees  of  grantees  of  the  three 
children  of  George  Ralston,  Sr.,  who  survived  their  mother 
would,  in  our  opinion,  be  entitled  to  the  whole  of  the  fund  for 
distribution.     But  is  it  void  ? 

At  the  date  when  this  agreement  was  entered  into  there  were 
but  six  persons  (under  the  terms  of  the  testator's  will)  inter- 
ested in  the  plantation  which  was  to  be  sold  or  in  the  proceeds 
of  the  sale  thereof — the  widow  and  the  five  children  then  sur- 
viving- Those  of  George  Ralston's  children  who  were  to  take 
under  his  will  were  those  only  who  survived  his  widow.  The 
five  children  then  still  living  had  an  equitable  contingent  in- 
terest in  the  proceeds  of  the  sale  of  the  land,  the  three  that  were 
dead  left  no  interest  therein  which  descended  to  their  heirs  at 
law.  Their  death  took  them  out  of  the  class  that  were  to  be 
benefited  by  this  clause  of  the  testator's  will.  Each  of  the  five 
children  who  were  still  living  had  an  equal  interest  in  the  othei*s 
which  could  only  be  defeated  by  death.  But  would  they  all 
Uve  longer  than  their  mother,  and  if  not,  who  should  die  before 
her  and  who  should  survive  her  were  questions  they  could  not 
answer.  With  each  one  the  question  was,  shall  my  interest  be 
increased  by  the  death  of  one  or  more  of  the  othei's  before  my 
mother  die,  or  shall  I  die  before  her  and  the  othei's  survive  and 
my  children  be  left  without  an  inheritance.  I  give  my  chance 
of  having  my  share  increased  by  the  death  of  one  of  the  othei's 
for  the  assured  fact  that  my  children  will  get  my  one  fifth,  if  I 
die  before  my  mother.  This  evidently  was  the  thought  of  each 
and  led  to  mutual  family  agreement  of  Januaiy  1, 1868,  and 
was  a  sufficient  consideration  to  support  such  an  agreement. 
[The  agi*eement  has  all  the  requisites  of  a  valid  family  agree- 
ment. It  tended  to  promote  peace  and  harmony  among  the 
five  children  and  their  issue ;  it  was  made  with  a  full  under- 
standing of  all  the  facts  and  by  all  the  parties  equitably  inter- 
ested, and  upon  a  sufficient  consideitttion.]  (2)  It  settled  the 
question  of  the  distribution  of  the  proceeds  of  the  sale  of  the 
real  estate  after  the  death  of  the  widow,  which  at  the  date  of 
the  agreement  was  in  doubt  because  it  could  not  be  foretold 
whether  all  five  of  the  children  would  survive  the  widow  or  not, 
and  if  not,  who  would  and  who  would  not. 

But  it  is  said  that  all  the  children  of  George  Ralston,  Sr., 
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who  died  before  the  date  of  the  agreement,  to  wit :  January  1, 
1868,  did  not  die  intestate,  unmarried  and  without  issue.  A 
son  and  daughter,  it  is  admitted,  did  so  die,  but  James  left  a 
widow  and  one  son,  who  both  died  intestate  and  without  issue 
before  the  widow,  but  who  were  living  at  the  date  of  the  agree- 
ment. From  this  it  is  argued  that  the  agreement  is  invalid  for 
want  of  the  necessary  parties.  It  is  said  that  at  that  time  this 
widow  and  son  of  James  had  an  interest  in  the  estate  under 
the  intestate  laws,  and  that  if  all  five  of  the  children  of  George 
Ralston,  Sr.,  then  alive  should  have  died  before  the  widow,  that 
the  pi-oceeds  of  this  farm  would  have  been  distributed  under 
the  intestate  laws.  Granting  this  to  be  true,  the  agreement 
entered  into  by  the  children  then  living  in  no  way  deprived 
the  widow  and  child  of  the  deceased  son  of  the  testator  of  their 
rights.  For,  without  an  agreement  by  and  between  the  five 
children,  this  widow  and  child  were  entitled  to  nothing  out  of 
the  proceeds  of  the  plantation  if  any  of  the  five  survived.  The 
effect  of  the  agreement  was  simply  to  strike  out  of  the  will  the 
clause  of  survivorship,  and  the  widow  and  child  of  the  deceased 
son  of  the  testator  surely  had  no  interests  that  would  be  sub- 
served by  allowing  that  clause  in  the  will  to  remain.  The  two 
words  in  the  testator's  will,  to  wit:  "then  living,*'  which  the 
agreement  sought  to  strike  out  of  it  were  the  veiy  words  that 
deprived  the  widow  and  child  of  the  deceased  son  of  any  inter- 
est in  the  proceeds  now  for  distribution ;  and  how  the  except- 
ants, either  as  sons  of  Ralph  Ralston,  deceased,  or  as  the  owners 
by  purchase  of  the  interests  of  Mrs.  Meloy,  Mrs.  George  and 
John  C.  Ralston,  Sr.,  can  complain  of  the  auditor's  finding  that 
this  was  a  valid  family  agreement,  I  cannot  see. 

On  the  whole  case  as  presented  to  us  at  the  argument,  we 
are  of  opinion : 

1.  That  the  order  of  the  testator  that  his  plantation  should 
be  sold  at  the  death  of  his  widow,  and  the  proceeds  distributed 
among  his  children  then  living,  worked  an  equitable  conver- 
sion, and  that  the  question  before  us  is  simply  one  of  distribu- 
tion. 

2.  That  the  words  "  then  living "  refer  to  the  death  of  the 
widow  and  not  to  the  death  of  the  testator,  and  that  the  eight 
children  living  at  the  death  of  the  testator  had  not  a  vested  but 
only  an  equitable  contingent  interest  in  the  proceeds  that  would 
be  for  distribution  at  the  death  of  the  widow 
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3.  That  on  January  1,  1868,  three  of  the  children  of  the  tes- 
tator having  died,  the  five  surviving  children  at  that  date  were 
all  the  persons  who  had  any  interest  in  the  question  of  distri- 
bution after  the  death  of  the  widow,  and  that  the  widow  and 
child  of  the  deceased  son,  James  Ralston,  had  no  such  interest 
in  the  subject-matter  of  the  agreement  of  that  date  as  to  make 
them  necessaiy  parties  thereto. 

4.  [That  the  agreement  of  January  1,  1868,  is  a  valid  fam- 
ily arrangement  that  in  equity  should  be  enforced  in  the  dis- 
tribution of  the  funds  now  being  made,  and  that  the  exceptants 
were  awarded  by  the  auditor  all  they  are  entitled  to  under  said 
agreement,  and  that  they  have  no  standing  to  object  to  the  dis- 
tribution made  except  so  far  as  it  affects  their  own  interest. 
One  son  and  one  daughter  of  George  Ralston,  Sr.,  had  died  be- 
fore the  date  of  the  agi*eement,  unmarried  and  without  issue, 
and  of  course  the  agreement  could  not  in  any  way  be  construed 
as  relating  to  them.  James,  another  son,  was  also  dead  at  that 
time,  but  left  to  survive  him  a  son,  and  granting,  as  contended 
by  exceptants,  that  the  agreement  of  the  five  surviving  chil- 
dren contemplated  a  participation  of  that  child  in  the  distribu- 
tion of  the  fund  at  the  death  of  the  widow  with  the  children 
of  any  of  the  five  that  might  die,  still  we  do  not  see  how  the 
exceptants  can  complain  that  this  child's  heirs,  if  it  had  any, 
were  not  recognized  by  the  auditor,  when  they  received  all  they 
were  entitled  to.  It  appears  that  three  of  the  children  of  George 
Ralston,  Sr.,  died  before  January  1, 1868,  and  that  the  widow 
and  son  of  one  of  them  died  before  the  widow,  Isabella  Ralston, 
and  it  must  be  presumed,  in  the  absence  of  testimony  to  the 
contrary,  that  any  interest  that  would  have  vested  in  them  imder 
the  terms  of  the  agi*eement  or  otherwise^  was  at  the  date  of  the 
distribution  lapsed,  or  was  included  in  the  five  interests  tliat 
the  auditor  recognized  in  the  distribution.]  [3] 

[And  now  January  25,  1895,  exceptions  to  auditor's  report 
overruled  and  the  report  confirmed  absolutely.]  [4,  5] 

Errori  asHgned  were  (1-5)  portions  of  opinion  as  above, 
quoting  them. 

T.  jP.  Birch,  for  appellants. — The  land  in  this  case  did  not 
vest  in  the  heirs  by  descent,  but  in  the  executor  from  the  plain 
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intention  of  the  testator  expressed  in  his  will.  He  had  no  in- 
tention to  die  intestate  as  to  any  part  of  his  estate.  The  heirs 
could  have  by  unanimous  consent  elected  to  take  the  property 
as  land  instead  of  the  proceeds  but  this  was  not  done,  neither 
was  it  possible  at  the  time  that  the  agreement  was  entered  into 
to  have  the  unanimous  consent  of  all  the  heirs,  for  the  reason 
that  some  of  them  were  dead,  leaving  issue,  and  others  without. 
To  claim  that  the  survivors  were  the  heirs  of  the  deceased  issue 
of  George  Ralston,  the  testator,  would  be  to  allow  intestacy  as 
to  that  part  of  the  estate  descending  to  him,  or  to  alter  the  tes- 
tator's plain  intention,  which  is  beyond  their  power  to  do,  and 
which  they  have  not  done  by  the  terms  of  this  agreement : 
Brown  &  Sterrett's  App.,  27  Pa.  62 ;  Evans's  App.,  63  Pa.  183. 

Another  important  element  to  make  this  agreement  binding 
was  the  consent  of  the  executor  in  whom  the  estate  vested  by 
the  will  of  the  testator :  Beatty  v.  Byei-s,  18  Pa.  106. 

Grimes  and  Jamison  could  have  recovered  no  judgment  for 
damages  against  George  Ralston,  their  vendor,  for  a  breach  of 
the  covenant  contained  in  his  deed  to  them  of  his  interest  in 
his  father's  estate,  which  would  have  been  a  lien  against  that 
interest  had  he  survived  his  mother,  widow  of  the  testator.  It 
was  personalty.  The  legal  title  was  in  the  executor.  The  land 
could  not  have  been  taken  in  execution  on  such  a  judgment: 
Stuck  V.  Mackey,  4  W.  &  S.  196;  Brownfield  v.  Mackey,  27 
Pa.  820 ;  Brolaskey  v.  Gaily,  61  Pa.  509 ;  GaUy's  Est.,  6  Phila. 
75 ;  Evans's  App.,  63  Pa.  183. 

jB.  W.  Irtvin^  for  appellees. — The  whole  case  turns  upon  the 
simple  question  as  to  whether  there  was  a  valid  family  agree- 
ment. It  is  a  contract  under  seal,  and  the  seal  imports  a  con- 
sideration :  Storm  v.  U.  S.,  94  U.  S.  76 ;  Dorr  v.  Munsell,  13 
Johns.  481 ;  Paige  v.  Parker,  8  Gray,  218;  Candor's  App.,  27 
Pa.  119  ;  Wilen's  App.,  105  Pa.  121. 

Per  CiTRiAM,  November  4, 1895 : 

All  that  need  be  said  in  relation  to  the  questions  involved  in 
this  appeal  will  be  found  in  the  clear,  concise  and  convincing 
opinion  of  the  learned  judge  of  the  court  below;  and  on  it  we 
think  the  decree  should  be  affirmed. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  the  appellants. 


Digitized  by  VjOOQIC 


WEBER  V.  LIFE  INS.  CO.,  Appellant  111 

1895.]  Syllabus— Charge  of  Court. 


Isadora  Weber   v.   The   Metropolitan   Life   Insurance 
Company,  Appellant. 

Inntrcmoe — lAfe  insurance — Insurable  interest-^Aunt  and  nephew. 
Where  an  aunt  stands  essentially  in  loco  parentis  to  a  nephew  who  lives 

with  her  she  may  insure  his  life  to  the  extent  of  one  hundred  and  ninety 

dollars. 

Insurance — Application — Agent  of  assured— Beneficiary— Misrepresen- 
tations. 

When  the  agent  of  an  insurance  company  fills  up  the  answers  to  ques- 
tions in  a  blank  form  of  application  in  the  absence  of  tlie  assured  and  not 
from  information  derived  from  him,  and  obtains  the  mark  of  the  assured 
to  the  application  without  reading  it  to  him  and  without  making  him 
acquainted  with  its  contents  and  without  any  explanation  whatever,  the 
assured  will  not  be  held  to  have  wan-anted  the  con'ectness  of  the  answers ; 
and  when  it  does  not  appear  that  the  beneficiary  misrepresented  any  mate- 
rial facts  in  procuring  the  policy,  he  will  be  entitled  to  recover  upon  it. 

Insurance — Materiality  of  misrepresentation  as  to  cause  of  death  of  parents 
— Consumption — Medical  belief—  Question  for  Jury. 

In  view  of  the  modern  medical  belief  that  consumption  is  not  hereditary, 
the  question  whether  the  misrepresentation  by  an  applicant  for  insurance 
to  the  effect  that  his  pai*ents  did  not  die  of  consumption  is  or  is  not  a  mate- 
rial misstatement  is  one  of  fact  for  the  jury. 

Argued  Oct.  24,  1896.  Appeal,  No.  108,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
Jan.  T.,  1894,  No.  818,  on  verdict  for  plaintiff.  Before  Ster- 
BETT,  C.  J.,  Williams,  McCollum,  Mitchell,  Dean  and 
Fell,  JJ.    AflSi-med  by  divided  court. 

Assumpsit  on  a  policy  of  life  insurance.     Before  Ewing,  P.  J. 

At  the  trial  it  appeared  on  April  27,  1891,  the  defendant 
insured  the  life  of  Edward  Milner  for  8190,  plaintiff  being 
named  beneficiary.  Milner  was  nineteen  years  of  age  at  the 
time,  and  lived  with  plaintiff  who  was  his  aunt,  and  who  stood 
to  him  essentially  in  loco  parentis.  The  material  facts  of  the 
case  appear  by  the  charge  of  the  court  which  was  as  follows : 

Mrs.  Isadora  Weber  has  brought  suit  against  the  Metropol- 
itan Life  Insurance  Company  to  i-ecover  $190  on  a  policy  issued 
to  Edward  Milner,  which,  the  evidence  indicates,  was  for  her 
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benefit,  and  on  which  she  paid  the  dues,  premiums,  assessments, 
or  whatever  they  may  be. 

The  policy  is  dated  the  27th  day  of  April,  1891,  and  insures 
the  life  of  Edward  Milner  for  $190,  under  the  conditions  there- 
in stated. 

It  seems  that  the  application  or  arrangement  was  made,  and 
the  premium  fii-st  paid  on  the  18th  of  April,  1891,  to  Mr.  Powers, 
an  agent  for  the  company  and  a  solicitor  of  insurance.  The  rate 
was  ten  cents  a  week.  The  policy  was  not  issued  until  the  27th 
day  of  April,  1891. 

Edward  Milner  died  on  the  29th  day  of  June,  1893,  and  it  is 
admitted  that  proofs  of  dea^h  were  made.  He  was  a  nephew 
of  the  plaintiff,  and  was,  it  seems,  at  the  time  the  insurance  was 
procured,  and  for  some  time  before  and  after,  living  with  her. 

One  of  the  defenses  was,  that  the  deceased  had  never  made 
this  application,  nor  did  he  know  or  approve  of  it;  and  on  the 
defendant*8  evidence  there  was  some  ground  for  that,  appar- 
ently. The  uncle  and  aunt  of  the  deceased  say  that  he  was  in 
Ohio  attending  the  funeral  of  his  brother,  who  died  on  the  11th, 
or  about  that  date,  and,  in  addition  to  that,  while  he  could  write 
his  name,  the  application  shows  that  his  name  was  not  written 
by  himself,  but  signed  b}^  a  mark.  Counsel  for  defendant  very 
fi-ankly  tells  you  that  he  thinks  the  weight  of  the  evidence  is 
against  the  statement  of  these  people  in  Ohio  that  this  death 
and  funei-al  occurred  in  April,  1891.  A  brother  and  the  aunt, 
who  say  that  they  attended  the  funeral,  and  one  or  two  other 
witnesses  fix  it  as  in  the  year  1892  instead  of  1891,  and  give 
their  reasons  for  fixing  it  at  that  time.  Then  the  man  who 
took  the  application  and  received  the  money  explains  how  the 
deceased  came  to  sign  the  application  by  his  mark,  saying  he 
was  at  work  with  a  hose  on  a  pavement,  and  his  hands  were 
wet  and  cold,  and,  for  that  reason,  he  signed  it  by  just  making 
the  mark,  and  the  aunt  says  she  saw  him  make  it. 

The  important  defense,  and  one  that  counsel  for  defendant 
has  argued  to  the  jury,  is  this,  that  misrepresentations  were 
made  in  the  application,  the  leading  one  being  that  none  of 
his  relatives  had  died  of  consumption,  whereas  the  proofs  of 
death  and  the  evidence  indicate  that  the  father  and  mother  had 
each  died  of  consumption,  one  at  thirtj^-eight  and  the  q^her  at 
thirty-nine  yeai-s  of  age,  their  age  at  death  being  given  in  the 
application  as  seventy  and  seventy-five. 
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The  policy  provides  that  the  warranties  and  agreements  in 
the  printed  and  wiitten  application  are  to  be  made  part  of  the 
contract,  and  are  to  be  treated  as  warranties.  We  instruct  you 
that  they  are  not,  in  this  case,  to  be  so  considered,  because  the 
act  of  assembly  provides  as  follows : 

"  All  life  and  fiie  insurance  policies  upon  the  lives  or  prop- 
erty of  persons  within  this  commonwealth,  whether  issued  by 
companies  organized  under  the  laws  of  this  state,  or  by  foreign 
companies  doing  business  therein,  which  contain  any  reference 
to  the  application  of  the  insured,  or  the  constitution,  by-laws, 
or  other  rules  of  the  company,  either  as  forming  part  of  the  pol- 
icy or  contract  between  the  parties  thereto,  or  have  any  bear- 
ing on  said  contract,  shall  contain,  or  have  attached  to  said 
policies,  correct  copies  of  the  application,  as  signed  by  the  ap- 
plicant, and  the  by-laws  referred  to ;  and  unless  so  attached 
and  accompanying  the  policy,  no  such  application,  constitution 
or  by-laws  shall  be  received  in  evidence,  in  any  controversy 
between  the  parties  to,  or  interested  in,  the  said  policy,  nor 
shall  such  application  or  by-laws  be  considered  a  part  of  the 
policy  or  contract  between  such  parties." 

[This  application  was  not  attached  to,  nor  is  it  part  of,  the 
policy ;  and,  therefore,  even  though  it  is  in  evidence,  as  we 
construe  the  law,  it  is  not  a  warranty.  And  there  is  the  more 
reason  for  it  in  this  case,  because  the  beneficiary — the  one  from 
whom  the  premiums  were  taken,  and  for  whose  use  the  policy 
is  made— <lid  not  sign  the  application.  (There  is  no  evidence 
that  she  ever  heard  it  read,  or  that  she  saw  or  knew  what  it 
contained.)]  (2)  The  application  is  produced  by  the  company 
to-day,  it  having  been  in  their  possession.  But,  nevertheless, 
this  is  not  without  its  significance  in  this  case.  A  policy  ob- 
tained by  fraud,  or  knowingly  misrepresenting  some  important 
fact,  would  be  void  as  to  the  company  if  they  did  not  take 
monej'  on  account  of  it  after  they  knew  of  the  fraud,  or  did  not 
do  something  to  estop  them  from  setting  it  up. 

[Now,  if  you  find  that  the  parents  of  this  man  died  at  this 
early  age,  of  consumption,  and  that  was  an  important,  essential 
and  material  fact,  the  misrepresentation  of  which  resulted  in 
the  obtaining  of  this  policy,  and  the  company  was  deceived 
thereby,  without  fault  of  its  own,  and  that  it  did  not  receive 
money  on  the  policy,  after  it  knew  the  facts,  then  it  would  avoid 
Vol.  clxxu — 8 
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the  policy,  whether  such  misrepresentations  were  made  by  Mil- 
ner,  the  deceased,  or  Mra.  Weber,  and  the  plaintiff  cannot 
recover. 

The  court  cannot  say  as  matter  of  law,  in  the  present  state 
of  medical  science,  that  such  a  statement  is  a  material  misrepre- 
sentation. Ten  years  ago  I  think  I  would  have  been  disposed 
to  say,  as  matter  of  law,  that  it  was.  There  has  been  great 
progress  made  in  medical  science  since  that  time,  and  I  am, 
perhaps,  safe  in  stating  that  recently  the  most  advanced  and 
able  pathologists — those  who  are  recognized  in  the  pi-ofession 
as  standing  at  the  head  of  it — have  said  that  consumption  is 
not  hereditary  in  the  sense  in  which  it  used  to  be  generally 
understood,  and  perhaps  is  yet  by  the  mass  of  people;  and 
very  likely  I  will  die  with  some  of  my  early  ideas  about  it 
clinging  to  me,  notwithstanding  the  learned  discussions  on 
bacilli  and  bacteria.  It  seems  to  be  generally  conceded  that 
consumption  is  caused  by  bacilli  that  take  possession  of  differ- 
ent parts  of  the  human  body,  and  although  the  child  is  not 
born  with  it,  it  may  have  susceptibilities  in  that  way,  and  it  is 
said,  by  proper  care,  the  disease  may  be  prevented,  and  that 
people  of  consumptive  parents  may  reasonably  be  expected  to 
live  out  a  fair  period  of  life.  But  that  is  for  the  jury  to  say, 
and  in  determining  the  question,  you  will  take  into  considera- 
tion the  fact  that  in  their  application  they  ask  these  questions, 
and  ask  a  great  many  in  their  proofs  of  death.]  [4]  Even  in 
their  policy  they  speak  of  consumption,  and  provide  against 
paying  the  full  amount  of  the  policy  if  death  occura  from  that 
cause  within  a  year.  I  rather  think,  if  I  were  on  the  jury,  that 
I  would  find  it  was  a  material  fact,  but  still  it  is  for  you. 

[A  more  serious  or  more  doubtful  question,  I  think,  is  this: 
The  testimony  of  the  agent  is  that  he  filled  up  these  answers  ; 
that  he  did  not  get  them  from  Milner ;  that  he  did  not  read 
them  over  to  him,  nor  tell  him  what  they  were,  and  Milner 
simply  made  his  mark.  It  is  not  my  recollection  that  the  agent 
said  he  got  these  answei'S'from  Mrs.  Weber.]  [3]  A  peculiar 
feature  of  it  is  the  statement  of  the  age  of  this  young  man. 
It  is  said  he  was  then  between  nineteen  and  twenty,  if  I  recol- 
lect right,  and  that  on  his  next  birthday  he  would  be  twenty. 
The  mother  was  dead,  it  does  not  say  how  long,  but  she  was 
over  fifty  years  of  age,  according  to  that,  when  he  was  born. 
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Now,  if  the  agent  put  those  answers  down  of  his  own  motion, 
without  asking  questions,  or  informing  these  parties  what  they 
were,  then  it  is  the  act  of  the  compan}^  A  company  cannot 
send  out  agents  who  take  applications  and  fill  them  up,  with- 
out making  them  known  to  the  party,  and  have  them  kept 
secret  until  the  occasion  comes  to  use  them  after  death,  when, 
for  the  first  time,  the  applicant  or  beneficiary  may  know  of 
such  answers  being  in  the  application.  Without  any  explana- 
tion you  can  fairly  assume,  and  it  would  be  proper  to  assume, 
that  they  were  answered ;  but  you  have  the  testimony  of  the 
parties  before  you.  If  either  Milner  or  Mrs.  Weber  made  these 
representations  and  directed  or  authorized  these  answers  to  be 
made,  then,  if  it  were  material,  (as  I  have  said  to  you,  I  would 
find,  if  I  were  on  the  jury),  and  that  procured  the  policy,  it  is 
void.  If  not,  and  it  was  simply  the  representation  of  the  agent, 
they  cannot  defend  on  that  account.  I  repeat,  that  while  it  is 
evidence  in  regard  to  misrepresentation,  the  application  not  be- 
ing attached  to  the  policy,  the  truth  or  falsity  of  one  of  those 
statements  does  not  necessarily  avoid  the  policy. 

As  you  find  the  facts  you  will  find  for  plaintiff  or  defendant. 

Defendant's  point  was  as  follows  : 

Under  all  the  evidence  the  verdict  will  be  for  the  defendant. 
Annoer.    Refused.  [1] 

Vei-dict  and  judgment  for  plaintiff  for  $206.53.  Defendant 
appealed. 

Error%  (utigned  were,  (1-4)  above  instructions,  quoting  them. 

W.  K.  Jennings^  for  appellant. — Plaintiff  had  no  insurable 
interest  in  the  life  of  her  nephew :  Corson's  App.,  113  Pa.  438 ; 
Keystone  Mut.  Benefit  Association  v.  Norris,  115  Pa.  446 ;  U. 
B.  Mut.  Aid  Society  v.  McDonald,  122  Pa.  824 ;  Warnock  v. 
Davis,  104  U.  S.  775 ;  Singleton  v.  Ins.  Co.,  66  Mo.  63 ;  Brady 
V.  Ins.  Co.,  5  Kulp,  505 ;  Lenig  v.  Eisenhart,  127  Pa.  59 ;  Scott 
V.  Dickson,  108  Pa.  6;  Overbeck  v.  Overbeck,  155  Pa.  5. 

If  the  application  is  offered  in  evidence  and  relied  upon  by 
the  plaiptiff  to  make  out  her  case,  then  she  is  bound  by  its 
statements :  Mahon  v.  Ins.  Co.,  144  Pa.  409. 

Not  the  slightest  attempt  was  made  to  excuse  the  outrageous 
misstatement  and  there  certainly  can  be  no  presumption  in 
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favor  of  good  faith.  In  this  view  of  the  subject  the  question 
as  to  the  materiality  of  the  matter  misstated  becomes  of  no  im- 
portance, but  if  it  is,  the  reasons  assigned  by  the  learned  judge 
for  refusing  to  charge  as  requested,  seem  entirely  inadequate. 
He  rests  his  refusal  wholly  upon  the  ground  that  pathologists 
now,  perhaps,  entertain  doubts  as  to  whether  consumption  is 
hereditary  or  not  Whatever  may  be  the  fact  in  this  respect, 
there  is,  and  always  has  been,  a  deep  seated  and  very  general 
opinion  that  consumption  in  the  parents  diminishes  the  proba- 
bilities of  length  of  life  in  the  children,  and  there  can  be  no 
doubt  but  that  the  appellant  would  have  rejected  the  applica- 
tion had  the  truth  been  revealed  as  to  the  disease  which  caused 
the  death  of  both  the  parents  of  the  insured,  and  that  the  con- 
cealment was  a  gross  fraud  upon  the  company. 

A.  H.  Mercer^  for  appellee. — It  is  not  against  public  policy 
for  an  aunt  by  blood,  essentially  standing  in  loco  parentis  to  a 
nephew,  to  effect  Industrial  Insurance  on  his  life  to  the  extent 
of  8190  for  funeral  expenses. 

The  contention  of  the  appellant  is  that  the  application  hav- 
ing been  offered  in  evidence  for  the  limited  purposes  of  estab- 
lishing the  fact  (not  made  to  appear  from  the  policy)  that  the 
appellee  was  a  beneficiary,  it  is  in  for  every  other  purpose  ;  that 
the  answers  in  the  application  are  to  be  considered  as  warranties 
and  that  the  untruth  of  certain  material  representations  in  the 
application  being  established  the  appellee  cannot  recover  on 
the  policy.  This  contention  is  based  upon  a  misconception  of 
the  meaning  and  effect  of  the  act  of  May  11,  1881,  P.  L.  20 ; 
Mahon  v.  Ins.  Co.,  144  Pa.  409. 

Pbb  Curiam,  November  4, 1895 : 

The  six  justices  before  whom  this  case  was  heard  being 
equally  divided  in  opinion,  it  is  ordered  that  the  judgment  oi 
the  court  of  common  pleas  stand  afBrmed. 
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Harriet  Fulton  and  Anna  Fulton,  Appellants,  v.  The 
Commercial  Travelers*  Mutual  Accident  Association 
of  America. 

Practice,  C^  P.— Service  of  process— Foreign  insurance  companies-^Act 
of  March  21,18^9. 

A  return  of  service  under  the  act  of  March  21,  1849,  P.  L.  216,  upon  a 
foreign  corporation  which  omits  to  set  forth  the  character  of  the  agent 
served,  is  only  prima  facie  evidence  of  a  good  service,  and  may  be  rebutted 
by  proof  to  the  contrary. 

A  return  of  service  on  a  foreign  corporation  was  as  follows :  *•  Served 
May  20,  1895,  by  delivering  to  Dr.  T.  J.  Patterson,  agent  for  The  Com- 
mercial Travelers^  Mutual  Association  of  America,  a  true  and  attested 
c<»py  of  this  writ  and  by  making  known  to  him  the  contents  thereof."  Tes- 
timony taken  on  a  inile  to  set  aside  the  return  of  seiTice  showed  that  Pat- 
terson was  merely  the  physician  of  the  company  to  examine  members  who 
had  been  injured.    Ileid,  that  the  rule  should  be  made  absolute. 

Foreign  insurance  company  doing  business  in  this  slate. 

A  foreign'  insurance  company  docs  not  do  business  in  this  state  where 
no  person  in  the  state  is  authorized  to  accept  applications  for  insurance,  re- 
ceive or  collect  money  thereon,  or  to  receive  or  collect  money  on  any  other 
aitcount  for  the  said  company,  but  where  all  applications  are  sent  direct 
to  the  foreign  office  from  which  all  policies  are  issued. 

Argued  Oct.  25,  1895.  Appeal,  No.  220,  Oct.  T.,  1895,  by 
plaintiffs,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  Aug.  T., 
1895,  No.  55,  making  absolute  a  rule  to  set  aside  service  of 
process.  Before  Sterrett,  C.  J.,  Williams,  McCollum, 
Mitchell,  Dean  and  Fell,  JJ.    AfiBrmed. 

Rule  to  set  aside  service  of  process.  Kennedy,  P.  J.,  filed 
the  following  opinion : 

The  return  of  service  of  summons  in  this  case  is  in  the  fol- 
lowing words,  viz:  "Served  May  20th,  1895,  by  delivering  to 
Dr.  T.  J.  Patterson,  agent  for  The  Commercial  Traveler'  Mu- 
tual Accident  Association  of  America,  a  true  and  attested  copy 
of  this  writ  and  by  making  known  to  him  the  contents  thereof." 
The  testimony  taken  on  this  rule  shows  conclusively  that  the 
person  upon  whom  service  of  process  was  made,  was  in  no  sense 
the  agent  of  the  defendant  company  to  receive  such  service. 
He  was  simply  as  his  name  in  the  return  indicates  the  physi- 
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cian  or  surgeon  of  the  company,  whose  sole  duty  it  was  to  ex- 
amine membei-s  of  the  association  who  had  been  injured,  when 
notified  so  to  do,  and  make  report  of  such  examination  to  the 
company  at  its  office  in  Utica,  New  York.  We  think  the  testi- 
mony also  shows  that  the  defendant  was  not  actually  doing 
business  in  this  state. 

All  applications  for  membership  were  sent  direct  to  the  com- 
pany at  Utica  in  the  State  of  New  York,  from  which  place  all 
policies  were  issued  to  members,  no  person  here  being  authorized 
to  accept  such  applications  or  receive  or  collect  money  thereon, 
or  on  any  other  account,  for  the  company.  Plaintiflfs*  counsel, 
however,  contends  that  the  return  here  shows  a  service  in  con- 
formity with  the  statutory  direction  and  cannot  be  set  aside  on 
motion ;  that  evidence  is  inadmissible  to  contradict  the  sherifiTs 
return ;  that  if  defendant  is  injured  thereby  his  remedy  is  by 
action  against  the  sheriff,  and  that  if  the  defendant  company 
is  not  suable  in  this  court,  the  question  can  only  be  i*aised  by  a 
plea  to  its  jurisdiction.  In  support  of  his  position,  and  as  con- 
trolling this  case,  he  cites  the  Benwood  Iron  Works  v.  Hutchin- 
son &  Bro.,  101  Pa.  359.  An  examination  of  that  case  shows 
material  differences  between  it  and  the  present  one.  There 
was  a  service  upon  a  proper  officer  of  the  company — and  no 
appearance  having  been  entered  for  the  defendant,  judgment 
by  default  was  entered  against  it  for  want  of  appearance  and 
affidavit  of  defense.  The  position  of  the  plaintiffs  in  error  was, 
that  it  was  a  foreign  corporation,  and  that  the  court  had  no 
jurisdiction  oyer  it  by  reason  of  the  fact  that  its  officer  upon 
whom  service  was  made  was  found  within  the  county  where 
suit  was  brought.  No  testimony  was  taken  and  there  was  noth- 
ing to  show  that  the  contract  or  matter  on  which  the  action 
was  founded  was  not  suable  in  this  court,  and  hence  the  Su- 
preme Court  said  that  a  plea  to  the  jurisdiction  was  the  proper 
remedy  in  that  case.  In  this  case  the  service  was  upon  one 
who  was  not  an  officer  of  the  company  or  in  any  sense  its  agent. 
The  testimony  clearly  shows  this,  and  it  also  tends  to  show  that 
the  matter  on  which  the  action  was  founded  was  not  suable  in 
this  court,  the  business  not  being  transacted  in  this  state.  The 
question  raised  here  seems  to  be  conclusively  decided  by  the 
case  of  Hagerman  et  al.  v.  Empire  Slate  Company,  97  Pa.  634, 
wherein  it  was  held  that  a  return  of  service  under  the  act  of 


Digitized  by  VjOOQIC 


FULTON  et  al.,  Appellante,  v.  ACCIDENT  ASSOCIATION.  119 
1895.]  Opinion  of  Court  below — ^Arguments. 

assemblj'  of  March  21, 1849,  which  omits  to  set  forth  the  char- 
acter of  the  agcDt  served  is  only  prima  facie  evidence  of  a  good 
service,  and  may  be  rebutted  by  proof  to  the  contrary.  The 
return  of  service  in  that  case  was  in  almost  precisely  the  same 
words  as  in  this,  on  motion  of  the  defendants'  attorney  a  rule 
was  granted  to  show  cause  why  the  return  should  not  be  set 
aside.  Depositions  were  taken  under  this  rule  which  showed 
conclusively  that  the  person,  upon  whom  service  was  made, 
was  the  agent  for  defendant  company — ^and  for  this  reason  the 
service  was  sustained.  It  will  be  noted  also  that  the  subject- 
matter  of  the  suit  was  actionable  in  this  state,  it  being  a  scire 
facias  sur  mortgage  upon  property  therein  situated.  That  case 
establishes  the  principle,  that  a  return  of  service  which,  as  in 
the  present  case,  does  not  set  forth  the  character  of  the  agent 
served,  is  presumably  good,  but  may  be  inquired  into,  and  that 
depositions  may  be  taken  on  a  motion  to  set  aside  the  same, 
and  if  the  presumption  of  a  good  service  is  conclusively  rebut- 
ted it  vnll  be  set  aside.  That  principle  covers  the  whole  ques- 
tion involved  in  this  case.  We  see  no  reason  for  declining  to 
follow  the  direction  given  us  in  Hagerman  v.  Empire  Slate 
Company,  supra,  in  order  to  entertain  this  suit,  and  following 
that  direction  this  rule  must  be  made  absolute  and  the  service 
and  return  thereof  in  this  case  set  aside.     It  is  so  ordered. 

Error  assiffned  was  above  order. 

jB.  a.  Balphy  James  Balph  with  him,  for  appellants. — The 
return  of  service  is  conclusive  between  the  parties,  and  if  it 
shows  a  good  service  it  is  error  to  set  it  aside  upon  extraneous 
evidence :  Kleckner  v.  County  of  Lehigh,  6  Wharton,  69 ;  Ken- 
nard  v.  R.  R.,  1  Phila.  41 ;  Nat.  Bank  v.  N.  Y.  C.  &  Hudson  R. 
R.  R.,  8  W.  N.  C.  252;  Kalbach  v.  R.  R.,  11  W.  N.  C.  174; 
Hagerman  v.  Empire  Slate  Co.,  97  Pa.  634. 

A  return  the  same  as  the  one  in  this  case  was  held  to  be 
good  under  the  act  of  1849  in  Fatten  v.  Ins.  Co.,  1  Phila.  396. 
And  that  ruling  has  been  accepted  ever  since.  The  depositions 
taken  and  read  on  the  argument  of  the  rule  are  no  part  of  the 
record:  Benwood  Iron  Works  v.  Hutchinson,  101  Pa.  359; 
McMicken  v.  Com.,  58  Pa.  218 ;  HiU  v.  Grant,  49  Pa.  200 ; 
Rice  V.  Groflf,  58  Pa.  116 ;  Swift  v.  Cobb,  10  Ver.  282 ;  Sykes 
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V.  Keating,  118  Mass.  617;  PhiUips  v.  Elwell,  14  Ohio,  243; 
Stewai-t  V.  Stringer,  41  Mo.  404 ;  Murfree  on  Sheriffs,  sec  666 ; 
Hagerman  v.  Empire  Slate  Co.,  97  Pa.  534. 

Lev.  McQiUston  and  S.  A.  TFtH,  for  appellee. — The  serriee  in 
this  case  as  shown  by  the  record  was  made  on  an  alleged  agent 
of  the  appellee,  but  the  return  does  not  show  it  was  made  on  a 
state  agent ;  nor  does  it  show  that  the  appellee  had  been  in  de- 
fault in  appointing  such  agent,  which  should  be  shown  by  the 
sheriff^s  return,  before  the  appellant  can  make  a  service  under  the 
act  of  March  21,  1849.  Therefore,  the  return  of  the  service  is 
not  conclusive  but  only  presumably  so,  and  which  presumption 
can  be  established  or  rebutted  upon  depositions  taken  upon 
the  rule  to  strike  off  such  sei-vice,  as  was  done  in  this  case : 
Liblong  V.  Fire  Ins.  Co.,  82  Pa.  413 ;  Werron  v.  Life  Ins.  Co., 
166  Pa.  112 ;  Kennedy  v.  Agricultuml  Ins.  Co.,  165  Pa.  179 ; 
Busch  V.  The  World  Mut.  Benefit  Assn.,  4  Dist.  Rep.  175. 

The  word  "  agent,"  within  the  meaning  of  the  act  of  1849, 
is  a  generic  term,  and  when  the  return  omits  to  set  forth  the 
character  of  the  agent  served,  namely,  the  agent  designated 
to  receive  service  as  required  by  the  act  of  1873  and  its  supple- 
ments of  1883,  it  cannot  be  held  to  be  conclusive. 

Per  Curiam,  November  4,  1895 : 

All  that  need  be  said  in  vindication  of  the  correctness  of  the 
decree  setting  aside  the  service  of  the  writ  in  this  case,  will  be 
found  in  the  clear  and  concise  opinion  of  the  learned  president 
of  the  common  pleas ;  and  on  it  the  decree  is  affirmed  and  ap- 
peal dismissed  with  costs  to  be  paid  by  appellants. 
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C.  W.  Smith  et  al.  v.  Wilkinsburg  Borough,  Appellant. 

Municipal  eorparcUunu—ArbitrcOion — Paioer  to  submit  to  arbitration — 
Borough. 

Unless  restrained  by  positive  enactment  municipal  corporations  possess 
inherent  power  to  submit  disputed  claims  to  the  arbitrament  of  referees, 
and  they  are  as  much  bound  by  such  submissions  and  tlie  awards  made  in 
pursuance  thereof  as  are  natural  persons. 

Arbitration — Submission — Atoard^Borough. 

Where  a  borough  agrees  to  submit  to  arbitration  the  amount  of  *  *  equita- 
ble compensation  "  to  which  certain  property  owners  who  are  compelled 
to  contribute  to  a  general  system  of  sewerage  are  entitled,  notwithstanding 
the  fact  that  they  have  already  paid  assessments  for  a  sewer  in  front  of 
their  property,  the  arbitrators  may  determine  the  amount  which  such 
owners  are  equitably  entitled  to  receive,  although  they  have  no  leg^il 
claims  against  the  borough. 

Argued  Oct  28, 1895.  Appeal,  No.  213,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
April  T.,  1895,  No.  859,  on  demurrer  for  plaintiffs.  Before 
Stebbett,  C.  J.,  Gbeen,  Williams,  McColluih,  Mitchell, 
Dean  and  Fell,  J  J.    Affiimed. 

Assumpsit  on  award  of  arbitrators.     Before  White,  J. 

From  the  record  it  appeared  that  plaintiffs  had  paid  the 
expense  of  constructing  a  sewer  in  the  street  on  which  their 
propei-ties  abutted.  It  was  constructed  by  the  borough  in 
pursuance  of  the  petition  of  the  property  holders,  and  paid  for 
by  assessments  under  the  borough  law.  Two  or  three  years 
afterwards  the  borough  adopted  a  general  sewerage  system  and 
constimcted  another  sewer  on  that  street,  which  rendered  the 
fii-st  sewer  useless.  The  plaintiffs  would  have  to  pay  their 
share  of  the  expense  of  the  new  sewer,  in  the  way  of  taxes,  as 
the  general  system  T^as  at  the  public  expense.  The  plaintiffs 
petitioned  the  borough  council  to  have  refunded  to  them  the 
whole,  or  part,  of  what  they  had  paid  for  the  first  sewer,  alleg- 
ing it  was  unjust  and  inequitable  to  do  away  with  that  sewer 
and  compel  them  to  pay  for  another  which  was  not  necessary 
and  of  no  advantage  to  them. 

On  June  80, 1898,  the  following  resolution  was  passed : 
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"  Resolutions  offered  by  Mr.  Balph  that  the  burgess  appoint 
a  committee  of  three  members  of  council  to  formulate  and 
recommend  to  council  a  plan  whereby  any  persons  equitably 
entitled  to  compensation  for  taxes  paid  by  them  and  used  in 
the  construction  of  sewers  now  in  place  on  South  and  Wood 
streets,  shall  receive  such  equitable  compensation  from  the 
boiough ;  said  plan  to  provide  the  means  by  which  the  proper 
amount  due  such  persons,  if  anything,  shall  be  ascertained. 
Said  committee  to  report  at  the  next  regular  meeting  of  coun- 
cil." 

In  pursuance  of  the  above  resolution  of  council  the  fol- 
lowing agreement  wa^  entered  into  between  the  borough  and 
plaintiffs. 

'^  Whereas  there  are  certain  claims  pending  against  the  bor- 
ough of  Wilkinsburg  by  certain  of  her  citizens  and  property 
ownei-s  for  reimbursement  for  certain  moneys  paid  by  them  for 
the  construction  of  what  is  known  as  the  South  and  Wood 
street  sewer,  the  validity  and  legality  of  which  claims  are  dis- 
puted by  said  borough,  and  whereas  the  borough  authoiities 
and  said  claimants  are  mutually  desirous  of  having  said  dispute 
settled  without  tedious  and  expensive  litigation,  it  is  hereby 
mutually  agreed  between  said  borough  and  said  claimants, 
whose  names  are  hereto  attached,  that  the  said  claims  in  dispute 
shall  be  submitted  for  adjudication  to  three  arbitrators,  who 
shall  be  non-residents  and  non-taxpayers  in  said  borough,  one  to 
be  chosen  by  the  burgess  of  said  borough,  one  by  the  claimants, 
and  the  third  to  be  chosen  by  the  other  two  arbitratora,  the 
award  of  said  arbitrators  to  be  final  and  conclusive  on  the  par- 
ties hereto,  and  the  cost  of  said  arbitration  to  be  borne  by  the 
claimants  and  the  borough  in  equal  proportion." 

On  February  8,  1894,  the  following  resolution  was  passed: 

'*  Resolved,  That  it  is  the  sense  of  council  of  the  borougli  of 
Wilkinsburg  that  they  desire  to  have  the  arbitrators  of  the 
South  street  sewer  matter  pass  upon  and  decide  what,  if  any- 
thing, the  property  owners  as  claimants  are  entitled  to  upon 
the  basis  of  the  original  resolution  offered  by  Mr.  Balph  and 
adopted  by  council  June  30th,  1898." 

The  arbitratoi*s  found  in  favor  of  the  plaintiffs  for  the  amount 
of  their  original  assessment,  and  this  suit  is  upon  the  award  of 
arbitrators. 
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DefendaA  t  demurred  to  plaintiffs'  statement  because : 

1.  The  submission  of  claims,  such  as  those  set  forth  in  said 
statement  of  claim  to  arbitration,  was  a  matter  beyond  the 
power  of  the  borough  council ;  and  the  agreement  so  to  arbi- 
trate said  claims  under  resolution  passed  by  said  council  was 
invalid,  and  created  no  liability  in  law  against  the  defendant. 

2.  That  the  finding  of  said  arbitrators,  is  in  favor  of  the 
defendant  and  against  the  plaintiffs  in  this  case,  in  so  far  as  said 
finding  conforms  to  the  terms  of  the  agreement,  under  which 
said  matters  were  submitted  to  arbitration,  said  finding  being 
that,  "  There  is  no  legal  liability  on  the  part  of  the  borough  to 
refund  any  poiiion  of  the  assessments  paid  for  the  construction 
of  the  original  sewer." 

The  court  overruled  the  demurrer  and  entered  judgment  for 
plaintiffs. 

Hrrors  assigned  were  (1)  in  overruling  demurrer;  (2)  in 
entering  judgment  for  plaintiffs. 

Thomas  Stephen  Brown^  William  Q:  Stewart  with  him,  for  ap- 
pellant.— A  borough  has  no  right  to  submit  disputed  questions 
to  arbitration :  Campbell  v.  Fayette  Co.,  127  Pa.  86  ;  16  Am. 
&  Eug.  Ency.  of  Law,  1051 ;  Matthews  v.  Westborough,  184 
Mass.  555 ;  Petersburg  v.  Mapin,  14  Ills.  198. 

Boroughs  cannot  appropriate  the  public  funds  to  any  private 
purpose,  nor  can  taxes  be  legally  levied  to  raise  a  fund  for  such 
purpose :  Tyson  v.  Halifax  School  District,  51  Pa.  9 ;  Grim  v. 
Weissenberg  School  District,  57  Pa.  488 ;  Hartman  v.  Mt.  Joy 
School  District,  68  Pa.  441 ;  McDermond  v.  Kennedy,  Brightly, 
Pa.  332. 

The  award  was  not  within  the  submission :  Speer  v.  Bidwell, 
44  Pa.  23 ;  Young  v.  Shook,  4  Rawle,  299 ;  Moi-se  on  Arbitra- 
tion, 177,  182;  1  Am.  &  Eng.  Ency.  of  Law,  675;  Scott  v. 
Barnes,  7  Pa.  134  ;  Collins  v.  Freas,  77  Pa.  493 ;  Life  Ins.  Co. 
V.  McLaughlin,  80  Pa.  53. 

An  award  must  be  intelligible,  definite  and  decisive  of  the 
issues  submitted.  It  ought  to  be  in  such  clear  and  intelligi- 
ble terms  that  every  one  who  reads  it  may  comprehend  and 
understand  it :  Gratz  v.  Gratz,  4  Rawle,  411 :  Stanley  v.  South- 
wood,  45  Pa.  189 ;  Connor  v.  Simpson,  104  Pa.  440. 
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R.  A.  BalpJiy  James  Balph  with  him,  for  appellees. — A  mu- 
nicipal corporation  has  the  inherent  power  to  submit  disputed 
claims  to  arbitrators  for  trial  and  award  unless  restrained  by 
some  positive  enactment,  and  it  is  as  much  bound  by  its  agree- 
ment and  the  award  as  a  natural  person :  Dillon  on  Municipal 
Corporations,  477,  478 ;  Springfield  v.  Walker,  42  Ohio,  543 ; 
School  District  v.  Rankin,  70  Iowa,  66;  Shawnee  Town  v. 
Baker,  86  111.  664 ;  Canal  Co,  v.  Swan,  6  Howard,  88 ;  Kane  v. 
City  Fond  du  Lac,  40  Wis.  496 ;  Bean  v.  Jay,  28  Me.  117. 

A  municipal  corporation  may  agree  to  adjust  and  pay  claims 
which  otherwise  might  not  be  enforced,  resting,  however, 
upon  a  good  moral  consideration,  and  this  agreement  can  be 
enforced  in  a  proper  case:  Meech  v.  Buffalo,  29  N.  Y.  198; 
Nelson  v.  Inhabitants  of  Milford,  7  Pickering,  18;  Bean  v.  In- 
habitants of  Ja3%  23  Me.  117;  Matthews  v.  Westborough,  134 
Mass.  666 ;  Smith  v.  Philadelphia,  13  Phila.  177 ;  Silsby  Mfg. 
Co.  V.  Allentown,  163  Pa.  819 ;  Western  Savings  Fund  Society 
of  Phila.  V.  City,  81  Pa.  186 ;  Kane  v.  City  of  Fond  du  Lac,  40 
Wis.  496. 

The  arbitrators  had  before  them  the  several  resolutions  and 
the  agreement,  and  they  say  in  their  award  or  report  that  the 
submission  is  to  be  found  in  the  resolution  as  well  as  the  agree- 
ment, and  these  show  that  the  question  before  them  is  whether 
or  not "  under  ordinary  principles  of  equity  and  fair  dealing 
the  torough  should  account  to  the  claimants  for  all  or  any  part 
of  the  assessment  paid  by  the  claimants."  Thus  it  will  be  seen 
that  the  understanding  of  the  arbitrators  was  the  same  as  al- 
leged in  the  statement. 

A  contract  of  submission  is  to  be  construed  like  any  other 
contract.  It  may  be  oral,  by  writing  not  under  seal,  or  by 
writing  under  seal:  Morae  on  Arbitration,  69,  60;  Western 
Savings  Fund  v.  Philadelphia,  81  Pa.  186. 

Per  Curiam,  November  4, 1896 : 

The  facts  of  this  case  sufficiently  appear  in  the  opinion  of 
the  learned  judge  of  the  court  below,  and  the  questions  arising 
thereon  appear  to  have  been  rightly  decided  in  favor  of  the 
plaintiffs. 

Unless  restrained  by  positive  enactment,  municipal  corpora- 
tions possess  inherent  power  to  submit  disputed  claims  to  the 


Digitized  by  VjOOQIC 


SMITH  V.  WILKINSBURG  BOROUGH,  Appellant     125 
1895.]  Opinion  of  the  Ck>iirt. 

arbiti-ament  of  referees,  and  they  are  as  much  bound  by  such 
submissions,  and  the  awards  made  in  pursuance  thereof  as  are 
natural  persons :  Dillon  on  Mun.  Corps.,  sees.  477, 478.  If  there 
was  any  doubt  as  to  the  scope  of  the  arbitrators'  authority  under 
the  original  resolution,  it  was  entirely  removed  by  the  resolution 
of  Februaiy  8,  1894,  "  that  it  is  the  sense  of  the  council  of  the 
borough  of  Wilkinsburg  that  they  desire  to  have  the  arbitrators 
of  the  South  street  sewer  pass  upon  and  decide  what,  if  anything, 
the  property  ownera,  as  claimants,  are  entitled  to  upon  the  basis 
of  the  original  resolution  ....  adopted  by  council  June  30, 
1898."  Under  that  resolution,  they  were  to  inquire  and  decide 
whether  the  claimants  were  '^equitably  entitled"  to  compensa- 
tion, and  whether  they  shall  receive  such  "  equitable  compen- 
sation "  from  the  borough.  Considering  the  proceedings  and 
resolutions  of  council  together,  it  is  very  evident  that  it  was  the 
"  equitable  "  claims  of  the  plaintiffs  respectively  that  were  sub- 
mitted to  the  arbitrators,  and  the  latter  were  not  restricted  in 
their  inquiry  merely  to  the  "legality"  of  the  claims. 

Without  pursuing  the  subject  further,  we  are  clearly  of  opin- 
ion that  judgment  was  rightly  entered  in  favor  of  the  plaintiffs. 

Judgment  afBrmed. 


The  New  York  and  Cleveland  Gas  Coal  Company  v. 
The  United  Mine  Workers'  Association  of  America, 
The  Independent  Knights  of  Labor,  John  Cairns, 
Cameron  Miller,  Patrick  Dolan,  Owen  Cruse,  William 
Warner  and  Divers  other  Persons  whose  Names  are 
Unknown,  and  all  Members  of  the  Association  of  the 
United  Mine  Workers  of  America  and  the  Independ- 
ent Knights  of  Labor. 

Equity— Equity  prcictiee—Preliminary  injunction— Findings  of  fact  ^ 
Conelusiom  of  law, 

A  decree  dissolving  a  preliminary  injanction  will  be  set  aside  and  the 
injunction  reinstated  by  the  Supreme  Coui*t  where  the  record  shows  that 
the  decree  was  made  after  a  full  hearing  of  the  parties  and  their  witnesses, 
but  that  no  findings  of  fact  were  made  from  the  evidence,  and  no  lea^al 
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conclusi  ms  or  other  reasons  in  support  of  the  decree  were  placed  on  the 
record  by  the  court  below. 

Argued  Nov.  5, 1895.  Appeal,  No.  224,  Oct.  T.,  1896,  by 
plaintiff,  from  decree  of  C.  P.  No.  1,  Allegheny  Co.,  June  T., 
1895,  No.  940,  dissolving  preliminary  injunction.  Before  Ster- 
BETT,  C.  J.,  Green,  Williams,  MoCollctm,  Mitchell,  Dean 
and  Fell,  JJ.    Reversed. 

Bill  in  equity  for  an  injunction  to  restrain  defendants  from 
persuading  or  enticing  plaintiff's  employees  to  leave  its  employ- 
ment. 

The  record  showed  that  a  preliminary  injunction  was  gmnted, 
and  that  subsequently  on  a  motion  to  continue  the  injunction 
evidence  was  heard,  and  the  case  argued.  The  court  filed  no 
statements  of  fact  or  conclusions  of  law,  but  simply  entered  the 
following  decree : 

^^And  now  July  6,  1895,  this  cause  came  on  to  be  heard 
on  motion  to  continue  the  preliminary  injunction  heretofore 
granted,  and  upon  depositions  in  support  thereof,  and  argu- 
ment of  counsel  having  been  heard,  upon  consideration  thereof, 
the  said  motion  is  refused,  and  it  is  ordered,  adjudged  and  de- 
creed that  the  injunction  heretofore  granted  be,  and  is  hereby 
dissolved." 

£!rror  assifftied  was  above  decree. 

S.  B.  Schoyer^  S.  Schoyer^  Jr,^  and  WtUiam  Kaitfman  with 
him,  for  appellant. 

No  appearance  contra. 

Per  Curiam,  November  5, 1895 : 

And  now,  to  wit,  November  5, 1895,  the  above  appeal  from 
a  decree  dissolving  a  preliminary  injunction  came  on  to  be 
heard  in  this  court ;  and  upon  examination  of  the  record  and 
hearing  the  argument  of  counsel  it  was  made  to  appear  that  the 
decree  appealed  from  was  made  after  a  full  hearing  of  the  par- 
ties and  their  witnesses,  but  that  no  findings  of  fact  have  been 
made  from  the  evidence,  and  no  legal  conclusions  or  other  rea- 
sons in  support  of  the  decree  have  been  placed  on  the  record  by 
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the  court  below,  it  is  now  in  consideration  of  the  premises  or- 
dered, adjudged  and  decreed  that  the  decree  so  appealed  from  be 
set  aside,  and  the  injunction  reinstated  with  same  force  and  effect 
as  if  the  said  decree  had  not  been  made.  It  is  further  ordered, 
adjudged  and  decreed  that  the  record  be  remitted  to  the  court 
below  that  the  said  court  may  proceed  with  the  hearing  of  the 
said  motion  to  dissolve  said  injunction  and  place  the  findings 
of  fact  and  law,  on  which  any  further  order  in  regard  thereto 
may  be  made,  on  the  record. 


Samuel  S.  Reed,  Aaron  A.  Reed  and  Lydia  Reitz,  Appel- 
lants, V.  Barney  E.  Adams. 

EjedmefU—EguUable  iitle-^Evtdence. 

A  plaintiflf  in  ejecUnent  is  not  endlled  to  recover  upon  a  sheriffs  deed 
following  a  sberiff^s  sale  of  an  alleged  equitable  title  in  his  predecessor, 
where  there  is  no  evidence  of  a  written  agreement  between  the  record 
owner  under  whom  defendant  claimed  and  plaintiflTs  predecessor,  or  a 
verbal  agreement  of  sale  followed  by  pajrment  of  purchase  money,  and 
possession  of  the  land  and  improvements  thereon «  but  only  evidence  of  a 
writing  in  the  nature  of  an  agreement  to  sell  to  plaintiff's  predecessor 
sijTiied  by  the  son  of  the  record  owner,  who  had  no  authority  to  make  such 
sale,  and  who  subsequently  refunded  the  money  paid  to  him  and  received 
back  the  writing,  and  where  the  defendant  took  possession  and  made  val- 
uable improvements  under  a  purchase  from  the  record  owner,  and  the  evi- 
dence is  positive,  clear  and  undisputed  that  the  defendant  never  hoard  of 
plaintiflEis^  claim  at  the  time  of  his  purchase,  and  there  was  nothing  upon 
the  lot  or  upon  the  records  which  suggested  that  any  person  had  any  inter- 
est in  it  which  qualified  his  vendor^s  title  to  it. 

Argued  May  28,  1895.  Appeal,  No.  50,  July  T.,  1895,  by 
plaintiffs,  from  judgment  of  C.  P.  Northumberland  Co.,  Dec.  T., 
1888,  No.  242,  on  verdict  for  defendant  Before  Green,  Wil- 
liams, McCoLLUM,  Dean  and  Fell,  J  J.    Affirmed. 

Ejectment  for  a  lot  of  ground  in  Shamokin.     Before  Say- 

IDGE,  P.  J. 

At  the  trial  it  appeared  that  John  B.  Douty  in  his  lifetime 
was  the  record  owner  of  the  land  in  dispute;  that  in  1870, 
VV.  H.  Douty,  a  son  of  John  B.  Douty,  gave  Tobias  Koppen- 
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haffer  a  writing  in  the  nature  of  an  agreement  to  sell,  called  by 
the  parties  **  a  forfeiture  receipt."  A  small  amount  of  money- 
was  paid  to  W.  H.  Douty,  which  he  subsequently  returned  and 
received  back  the  receipt  from  Koppenhaffer.  W.  H.  Douty 
never  had  any  power  of  attorney  or  written  authority  from  his 
father  to  make  the  sale.  John  B.  Douty  died  on  November  17, 
1873.  In  1870,  Daniel  Reed  obtained  a  judgment  against  To- 
bias Koppenhaffer,  and  on  September  8, 1872,  levied  upon  and 
sold  the  lot  in  question.  The  sheriff  executed  and  delivered  a 
deed  to  Daniel  Reed  on  January  16, 1873.  Daniel  Reed  died 
on  March  7,  1873.  Plaintiffs  are  the  heirs  of  Daniel  Reed, 
deceased.  Additional  facts,  and  a  recital  of  material  portions 
of  the  testimony,  appear  by  the  opinion  of  the  Supreme  Court 

When  Samuel  S.  Reed,  a  witness  for  plaintiffs,  was  on  the 
stand,  a  receipt  of  which  the  following  is  a  copy — '^Shamokin, 
June  3d,  1873,  Received  from  Mrs.  read  for  backofen  and 
pamment  twenty  Dollars  in  full.  H.  Schultz." — marked  Ex- 
hibit "  A,"  was  shown  witness,  and  he  was  asked  who  signed 
that  paper.     He  answered,  "  H.  Schultz." 

Mr.  Boyer :  We  now  propose  to  read  it  to  the  jury.  It  is 
offered  for  the  purpose  of  showing  that  the  heira  of  Daniel 
Reed,  deceased,  had  actual  possession  of  the  lot  in  dispute  and 
made  improvements  upon  it. 

Mr.  Wolverton :  Defendant's  counsel  object,  because  nothing 
contained  therein  has  any  tendency  to  prove  possession  or 
improvements  by  the  heii-s  of  Daniel  Reed,  deceased.  The 
receipt  does  not  show  on  what  property  these  improvements 
were  made,  and  there  was  other  property  adjoining  the  prop- 
erty in  dispute. 

The  Court :  Without  some  other  evidence,  I  do  not  see  that 
the  receipt  shows  any  improvements  on  this  property.  The 
offer  is  rejected ;  plaintiffs  except,  bill  sealed.  [1] 

Mr.  Boyer:  Now  your  honor,  we  re-offer  plaintiffs'  "exhibit 
A,"  receipt  number  one,  dated  June  3, 1873.  We  think  that 
it  is  some  evidence  to  go  to  the  jury  that  we  put  the  bakeoven 
on,  because  H.  Shultz  is  the  signer  of  the  receipt,  and  the  wit- 
ness has  testified  that  Shultz's  name  was  Henry.  This  paper 
is  offered  for  the  purpose  of  showing  what  it  contains  as  some 
evidence  in  support  of  our  claim  of  actual  possession  by  the 
Reed  heirs. 
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Mr.  Wolverton:  Defendant's  counsel  object  to  the  offer,  for 
tbe  reason  before  stated  when  the  same  paper  was  previously 
oflfered.  That  there  is  nothing  on  the  face  of  the  paper  which 
in  connection  with  any  testimony  given  here  will  show  that 
this  bakeoven  was  built  by  Henry  Shultz  for  Daniel  Reed  or 
for  his  heii's. 

The  Court:  We  sustain  the  objection;  plaintiffs  except,  bill 
sealed.  [2] 

When  Barney  E.  Adams  was  on  the  witness  stand  for  defend- 
ant the  following  ofifer  was  made. 

Mr.  Wolverton :  We  propose  to  prove  by  Mr.  Adams  that 
he  purchased  this  lot  in  1881  from  the  executors  of  John  B. 
Douty.  To  be  followed  by  the  will  of  John  B.  Douty,  show- 
ing the  authority  of  the  executors  to  sell.  We  wish  to  show 
that  he  bought  the  lot  in  question  from  the  executors  of  John 
B.  Douty. 

Mr.  Boyer:  This  is  objected  to,  because  it  is  immaterial 
whether  he  bought  it  at  that  time  or  at  any  other  time  which 
was  subsequent  to  our  sale.  And  he  is  incompetent  under  the 
act  of  assembly  to  testify  in  the  cause,  for  his  testimony  would 
affect  the  Reed  heirs,  who  claim  by  or  through  a  prior  title, 
when  they  cannot  testify. 

The  Court:  The  act  of  assembly  only  renders  him  incompe- 
tent to  testify  to  any  fact  that  took  place  in  the  lifetime ;  the 
objection  is  overruled ;  plaintiffs  except,  bill  sealed.  [8] 

When  William  H.  Douty  was  on  the  witness  stand  for  de- 
fendant the  following  offer  was  made : 

Mr.  Wolverton :  We  propose  to  prove  by  this  witness  that 
Tobias  Koppenhaffer  never  had  an  agreement  for  the  purchase 
of  this  lot,  that  he  gave  him  a  receipt  as  a  penalty  to  be  for- 
feited if  he  did  not  pay  the  balance,  a  receipt  to  the  effect  that 
if  he  did  not  pay  the  full  amount  he  thereby  foi-feited  the  con- 
tract. We  propose  to  prove  by  the  witness  the  payments  made 
to  him  by  Adams,  the  defendant,  on  account  of  this  purchase. 

Mr.  Cox :  Objected  to  for  the  reason  that  John  B.  Douty, 
who  made  the  contract  with  Tobias  Koppenhaffer,  is  dead,  and 
that  William  H.  Douty  is  a  son  of  John  B.  Douty  and  is  inter- 
ested in  the  property  in  question,  that  he  is  a  surviving  party 
entitled  to  an  undivided  interest  in  whatever  his  father's  estate 
Vor^  CLXXU — 9 
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may  derive  out  of  this  suit  in  case  the  defendant  is  successful, 
and  is  therefore  incompetent. 

Mr.  Wolverton  :  Will  of  John  B.  Douty,  will  book  6,  page 
158.  Dated  the  17th  day  of  September,  1878.  Proved  Novem- 
ber  20,  1873.  Letters  testamentary  granted  to  William  H. 
M.  Oi*am  and  William  R.  Kutzner.  Offered  for  the  purpose 
of  showing  that  William  H.  Douty  is  not  a  devisee  nor  a  leg- 
atee under  the  will  of  John  B.  Douty,  and  that  the  executors 
had  power  to  sell. 

Mr.  Wolverton  reads  the  will. 

The  Court:  It  appearing  from  the  will  of  John  B.  Douty, 
just  read  in  evidence,  that  the  witness  is  not  a  legatee  nor  a 
devisee  under  the  will,  that  consequently  he  has  no  interest  in 
the  estate  of  the  decedent,  the  objection  is  overruled,  the  tes- 
timony offered  by  this  witness  is  admitted,  and  bill  sealed  for 
the  plaintiffs.  [4] 

Tobias  Koppenhaffer,  called  by  plaintiffs  for  rebuttal,  was 
asked  on  cross-examination : 

Mr.  Wolverton  :  What  did  you  do  with  your  agreement? 
A.  My  brother  took  it  back  to  Mr.  Douty.  Q.  Did  you  get 
your  money  back  for  it? 

Mr.  Boyer :  What  is  your  purpose  ? 

Mr.  Wolvei-ton :  We  propose  to  show  by  this  witness  that 
he  sent  the  agreement  by  his  brother  to  Douty,  and  got  the 
money  for  it. 

Mr.  Boyer :  That  is  objected  to  as  not  cross-examination. 

The  Court:  We  think  that  this  is  evidence  in  cross- 
examination — to  show  that  the  money  was  paid  back  to  him. 

Mr.  Boyer:  It  cannot  affect  us  unless  they  show  that  it  was 
before  our  lien  attached. 

The  Court :  We  will  allow  them  to  show  on  cross-examination 
that  the  witness  returned  his  article  of  agreement  through  his 
brother  or  any  other  agency,  and  got  the  money  back  which 
he  had  paid  on  account  of  the  purchase  of  this  property ;  pro- 
vided it  was  before  the  plaintiffs  acquired  their  lien. 

Mr.  Wolverton :  I  only  propose  to  show  that  he  got  his  money 
back. 

Mr.  Boyer :  Objected  to.  First,  because  it  is  not  proper  cross- 
examination.  Second,  because  the  offer  does  not  propose  to 
show  that  the  money  was  returned  before  the  lien  of  the  plain 
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tiffs  hnd  attached,  and  therefore  it  is  inelevant.  Third  be- 
caase  the  witness  cannot  swear,  personally,  that  the  money 
came  from  John  B.  Douty  or  from  William  H.  Douty,  and  there- 
fore at  best  it  would  be  hearsay  testimony — ^irrelevant  and  in- 
competent. 

The  Court:  The  offer  is  admitted;  plaintiffs  except,  bill 
sealed.  [5] 

The  court  charged  in  part  as  follows : 

[The  first  question  for  you  to  determine  will  be,  whether 
Tobias  Koppenhaffer  had  any  title  to  the  lot  in  question ;  and 
that  will  depend  upon  whether  he  took  possession  of  the  lot 
under  his  purchase  in  1870.  Unless  he  did  take  possession 
under  that  purchase,  he  took  no  title ;  and  of  course  nothing 
passed  by  the  sheriff's  sale  to  Daniel  Reed,  and  the  plaintiffs 
would  have  no  title  to  the  land  in  dispute.  If  he  did  take  pos- 
session, then  the  judgment  of  Daniel  Reed  attached  to  the 
equitable  title  of  Tobias  Koppenhaffer,  and  the  sale  upon  that 
judgment  passed  the  Koppenhaffer  equitable  title  to  the  pur- 
chaser at  that  sale,  Daniel  Reed,  and  that  title  is  in  the  plain- 
tiffs by  descent  from  Reed.]  [6] 

[Adams  knew,  of  coui*se,  the  title,  and  was  bound  to  know 
the  title  of  John  B.  Douty.  That,  if  I  remember  correctly,  was 
upon  record.  Douty's  deed  for  the  land,  which  he  had  acquired 
Bometimo  prior  to  1870,  was  upon  record.  If  Adams  found  the 
lot  which  he  was  about  to  purchase  in  1881  of  the  executors  of 
John  B.  Douty  unoccupied,  vacant,  without  improvements  upon 
it,  and  with  nothing  there  to  indicate  that  any  person  was  in 
possession  or  claiming  possession  of  that  ground,  of  that  lot, 
with  nothing  there  to  show  him  that  somebody  else  was  claim- 
ing to  hold  it  other  than  the  estate  of  John  B.  Douty ;  and  if 
Adams  purchased  without  actual  knowledge  of  the  Koppen- 
haffer title  from  Douty ;  and  if  Adams  paid  the  purchase  money 
or  a  part  of  it  and  went  into  possession  and  improved  the  lot  of 
ground,  then  he  would  be  an  innocent  purchaser  for  value  and 
would  be  protected  under  the  law,  his  title  would  be  better 
than, — superior  to, — the  title  of  the  Reed  heirs.]  [7] 

[First  determine  whether  Koppenhaffer  had  any  title,  whether 
he  went  into  possession  under  his  agreement  with  Douty.  If 
he  did,  then  Daniel  Reed  by  virtue  of  the  sheriffs  sale  took 
whatever  equitable  interest  Koppenhaffer  had.    If  Koppen- 
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haffer  did  not  go  into  possession,  then  Reed  took  nothing,  and 
of  coarse  that  would  end  the  case,  and  you  would  not  need  to 
inquire  any  further. 

Even  though  you  find  that  Koppenhaffer  did  go  into  posses- 
sion and  that  the  Reed  hell's  therefore  took  the  title  which  he 
had ;  yet  if  you  find  that  Barney  E.  Adams  was  an  innocent 
purchaser  in  1881,  who  paid  his  purchase  money  or  a  portion  of 
it,  went  into  possession  and  made  improvements  on  that  lot  of 
gound,  without  actual  notice  of  the  Koppenhaffer  title  then  in 
the  Reeds,  and  without  anything  upon  the  ground  at  or  about 
the  time  to  indicate  to  him  that  the  Reeds  were  claiming  an 
interest  in  or  title  to  this  land ;  then  Adams  took  a  better  title 
to  this  land  than  they,  the  Reed  heirs,  and  his  title  is  preferred 
to  theirs.  But,  if  you  find  that  there  was  sufficient  there  to 
indicate  to  him  that  the  Reeds  were  claiming  title,  then  it  was 
his  duty  to  make  inquiry,  and  as  a  man  of  ordinary  prudence 
he  is  bound  to  take  notice  of  what  was  being  done  with  this  lot 
of  ground,  of  what  was  there  upon  the  ground  by  way  of  im- 
provement or  by  way  of  cultivation  that  would  indicate  that 
somebody  else  was  there  claiming  an  interest  in  or  a  title  to  the 
lot  in  dispute.]  [8] 

Verdict  and  judgment  for  defendant.     Plaintiffs  appealed. 

Errors  assigned  were  (1-5)  rulings  on  evidence,  quoting  the 
bill  of  exceptions ;  (6-8)  above  instructions,  quoting  them. 

S.  B.  Boyer,  Qeorge  Hill,  B.  W.  Cox  and  J.  W.  Gillespie 
with  him,  for  appellants,  cited :  Riddle's  App.,  7  Atl.  Rep.  232 ; 
Naglee  v.  Albright,  4  Wharton,  291 ;  Stonebreaker  v.  Short,  8 
Pa.  155. 

W.  JET.  if.  Oram,  S.  P.  Wolverton  and  C.  M.  Clement  with  him, 
for  appellee,  cited:  Sweigart  v.  Frey,  8  S.  &  R.  299;  Bellas  v. 
McCarty,  10  Watts,  13 ;  Brotherton  v.  Livingston,  8  W.  &  S. 
334. 

Opinion  by  Mr.  Justicb  MoCollum,  November  8, 1895: 
It  is  agreed  that  the  title  to  the  lot  in  dispute  was  in  John 
B.  Douty  who  died  in  November,  1873,  testate.     In  1881  his 
son,  Will.  H.  Douty,  acting  for  his  executors,  sold  the  lot  to  the 
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defendant,  who  immediately  entered  into  possession  of  it,  built 
houses  and  made  other  valuable  improvements  upon  it.  In 
November,  1888,  this  suit  was  brought  by  the  heirs  of  David 
Ueed,  who  claimed  to  have  an  equitable  title  to  the  lot,  derived 
from  their  father  who  acquired  it  in  December,  1872,  at  a  sher- 
iffs sale  upon  his  judgment  against  Tobias  Koppenhaffer.  In 
order  to  maintain  their  suit  it  was  necessary  for  them  to  show 
by  competent  and  ci-edible  evidence  that  Koppenhaffer  had  an 
equitable  title  to  the  lot  when  their  father's  judgment  was  en- 
tered, and  this  they  undertook,  but,  as  we  think,  signally  failed 
to  do.  In  the  first  place  they  did  not  show  that  there  was  a  writ- 
ten agreement  between  Koppenhaffer  and  John  B.  Douty  which 
invested  the  former  as  against  the  latter  with  such  a  title,  or 
a  verbal  agreement  of  sale  followed  by  payment  of  purchase 
money,  and  such  possession  and  improvements  by  the  vendee 
as  would  confer  it.  Thei*e  is  not  more  than  a  scintilla  of  evi- 
dence in  the  case  which  supports  the  contention  that  John  B. 
Douty  signed  an  agreement  for  the  sale  of  the  lot  to  Koppen- 
haffer. There  is  however  evidence  that  a  writing  was  delivered 
to  the  latter,  but  this  was  made  and  signed  by  Wro.  H.  Douty 
and  described  by  him  as  a  "  forfeiture  receipt,"  which  was  sub- 
sequently surrendered  by  Koppenhaffer,  to  whom  the  money  it 
was  given  for,  was  refunded.  The  evidence  fails  to  show  that 
Wm.  H.  Douty  had  any  written  authority  from  his  father  to 
execute  any  paper  connected  with  the  transaction.  The  most 
that  can  be  inferred  from  the  testimony  favorable  to  the  plain- 
tiffs, is  that  there  was  a  verbal  agreement  between  John  B. 
Douty  and  Koppenhaffer  for  the  sale  of  the  lot  to  the  latter, 
and  that  it  was  abandoned  by  the  parties  within  thi*ee  years, 
and  perhaps  as  early  as  1871.  Koppenhaffer's  testimony  on 
this  point  is  not  clear,  nor  his  recollection  as  to  the  time  of 
abandonment,  certain  or  satisfactory.  But  it  is  clear  that  no 
such  payments  or  improvements  were  made  or  possession  taken 
and  maintained  by  him  in  pursuance  of  their  agreement  as 
clothed  him  with  a  title  to  the  lot  enforceable  at  law  or  in 
equity. 

If  Douty  had  sold  and  conveyed  the  lot  to  another  before  the 
abandonment  of  the  agreement,  Koppenhaffer's  only  remedy 
would  have  been  an  action  for  the  breach  of  it.  It  follows  from 
Uiese  views  that  Reed  acquired  no  title  to  or  interest  in  the  lot 
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by  his  sale  of  it  on  the  Koppenhaffer  judgment.  The  taxes 
upon  the  lot  were  not  assessed  to  or  paid  by  him  or  his  estate, 
and  neither  he  nor  his  heira  made  any  improvements  upon  it 
From  1878  to  1881  Douty's  estate  paid  the  taxes  and  after  that 
they  were  paid  by  the  defendant.  An  effort  was  made  to  show 
that  the  Reeds  were  in  possession  of  the  lot  after  the  sale  of  it 
on  the  Koppenhaffer  judgment,  but  the  evidence  on  this  point 
was  vague  and  meager.  Harvey  Mowrey  testified  that  in  1878 
^^  old  Mrs.  Reed  and  Aaron  Reed  raised  potatoes  and  one  thing 
another  upon "  it.  Fridel  Heitzman  testified  that  he  plowed 
the  lot  once  for  the  Reeds,  and  saw  ^^  Aaron  and  the  old  woman  *' 
plant  something  there.  Susan  Rogers  testified  that  she  went 
upon  the  lot  once  with  Mrs.  Reed  and  Mrs.  Reitz  and  saw  them 
gather  some  "  tomatoes  or  radishes  "  there.  These  were  the 
only  witnesses  who  testified  in  relation  to  the  possession  of  the 
Reeds ;  and  none  of  them  except  Mowray  could  tell  in  what 
year  she  or  he  saw  Mrs.  Reed  or  Aaron  upon  the  lot.  For  at 
least  fourteen  years  immediately  preceding  the  institution  of 
this  suit  the  plaintiffs  made  no  claim  to  the  lot,  although  during 
the  last  half  of  that  time  the  defendant  was  in  possession  of  it 
and  made  valuable  improvements  thereon  with  their  knowledge 
and  without  the  least  intimation  from  them  that  they  had  or 
claimed  to  have  an  interest  in  it  The  evidence  is  positive, 
clear  and  undisputed  that  the  defendant  never  heard  of  their 
claim  until  this  action  was  brought,  and  that  there  was  nothing 
upon  the  lot  or  upon  the  records  which  suggested  that  any  per- 
son had  an  interest  in  it  which  qualified  his  vendor's  title  to  it 
It  will  be  seen  from  this  reference  to  the  testimony  that  the 
latter  was  insufficient  to  support  the  plaintiffs'  contention,  and 
that  the  learned  court  below  would  have  been  justified  in  direct- 
ing the  jury  to  find  for  the  defendant.  The  plaintiffs  cannot, 
therefore,  justly  complain  of  the  instructions  under  which  the 
case  was  submitted.  These  instructions  were  more  favoi*able  to 
them  than  they  were,  upon  their  own  showing,  entitled  to. 
Did  the  learned  court  err  in  its  rulings  upon  offers  of  evidence  ? 
We  think  not  The  firat  and  second  specifications  relate  to  the 
rulings  upon  the  offers  of  the  receipt  of  June  8,  1878.  For 
the  reasons  stated  in  the  objections  to  these  offers  we  think  the 
receipt  was  properly  rejected.  It  was  not  error  to  allow  the 
defendant  to  testify  to  his  purchase  of  the  lot  in  1881  and  tc 
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his  possession  of,  and  his  payments  and  improvements  upon  it. 
Nor  do  we  think  there  was  any  error  in  the  refusal  of  the  court 
to  stiike  out  the  testimony  of  Tobias  Koppenhaffer  in  relation 
to  his  surrender  of  his  purchase  money  receipt  and  the  refund- 
ing of  the  money  for  which  it  was  given.  We  think  it  is  clear 
that  Wm.  H.  Douty  was  a  competent  witness  to  testify  to  the 
matters  to  which  his  attention  was  called.  He  had  no  interest 
in  the  decision  of  the  question  involved  in  the  case  His  father 
died  testate,  and  he  was  not  entitled  to  anything  under  the 
will. 

The  specifications  of  error  are  overruled  and  the  judgment  is 
afSrmed. 


Commonwealth  of  Pennsylvania  v.  Matthias  H.  Render- '172       i35 

son,  Executor  of  Branton  H.  Henderson,  Deceased,  ?- 

Appellant. 

Decedents*  esUUes^CoUateral  inheritance  tax—Adoplian — Act  of  March  14, 
1873. 

Tlie  act  of  March  14,  1873,  P.  L.  290,  entitled  •*  An  act  to  confer  upon 
Matthi:is  II.  Henderson,  all  the  rights,  powers  ant]  privileges  of  a  son  of 
Branton  H.  Henderson,"  gives  sufficient  notice  in  its  title  of  the  provision 
in  the  second  section  that  whatever  estate  Mattlilas  should  take  from  Bi*an- 
ton  should  be  '•  subject  only  to  such  tax  as  would  bo  payable  if  the  said 
Matthias  were  the  son  of  the  said  Branton  H.  Henderson.'^ 

The  act  of  March  14,  1873,  was  passed  at  a  time  when  uniformity  of 
taxation  was  not  required  by  the  constitution ;  hence  the  act  is  constitu- 
tional, and  relieves  Matthias  H.  Henderson  from  the  collateral  inheritance 
tax  on  the  propeity  devised  and  bequeathed  ta  him  by  Branton  H.  Hen- 
derson. 

Argued  Oct.  17, 1895.  Appeal,  No.  242,  Oct.  T.,  1895,  by 
Matthias  H.  Henderson,  executor  of  Branton  H.  Henderson, 
deceased,  from  decree  of  O.  C.  Mercer  Co.,  Sept.  T.,  1894, 
No.  67  1-2,  on  case  stated.  Before  Sterrett,  C.  J.,  Green, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  J  J. 
Reversed. 

The  case  stated  was  as  follows : 

That  Branton  H.  Henderson,  late  of  the  borough  of  Sharpu . 
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Mercer  county,  died  March  1,  1894,  having  first  made  his  will 
which  has  been  duly  probated  and  is  recorded  in  will  book  , 
page  ,  a  true  copy  of  which  is  to  said  appeal  attached  and 
made  a  part  thereof,  wherein  and  whereby  he  devised  and  be- 
queathed all  of  his  estate,  real  and  personal,  to  the  said  Mat- 
thias H.  Henderson,  his  nephew. 

That  the  said  testator  devised  and  bequeathed  to  said  Mat- 
thias H.  Henderson  real  property  appraised  at  $33,250  and  per- 
sonal property  consisting  of  money,  bills,  stocks,  ground  rents, 
bonds,  horses,  cows,  vehicles,  etc.,  apprised  at  $140,088.76,  in 
all  $173,338.76. 

That  tlie  said  Matthias  H.  Henderson  is  a  nephew  of  the  said 
testator,  born  November  23,  1845.  That  on  the  14th  day  of 
March,  1873,  the  general  assembly  of  the  commonwealth  passed 
the  following  act:  "An  act  to  confer  upon  Matthias  H.  Hender- 
son all  the  rights,  powers  and  privileges  of  a  son  of  Bran  ton  H. 
Henderson. 

"  Whereas,  Branton  H.  Henderson,  of  Sharon,  in  the  county 
of  Mercer,  Pennsylvania,  is  desirous  of  having  conferred  upon 
his  nephew,  Matthias  H.  Henderson,  of  the  same  place,  who  is 
aged  27  years,  all  such  rights,  powers  and  privileges  as  the  said 
Matthias  would  be  entitled  to  if  he  were  the  son  of  the  said 
Branton  H.  Henderson. 

"  Section  I.  Be  it  enacted,  etc.,  that  upon  Matthias  H.  Hen- 
derson, of  Sharon,  in  the  county  of  Mercer,  is  hereby  confeiTed 
the  same  rights,  powers  and  privileges  which  he  would  have, 
enjoy  and  possess  if  he  were  the  son  of  Branton  H.  Henderson. 

"Section  II.  All  the  estate  of  the  said  Bmnton  H.  Hender- 
son which  he  may  bequeath  or  devise  to  the  said  Matthias  H. 
Hendei-son  or  which  the  said  Matthias  shall  receive,  take  or 
inherit  from  the  said  Branton  H.  Henderson  shall  be  subject 
only  to  such  tax  as  would  be  payable  if  the  said  Matthias  were 
the  son  of  the  said  Branton  H.  Hendei'son."  P.  L.  290.  Ap- 
proved the  14th  day  of  March,  A.  D.  1873. 

It  is  also  agreed  that  the  enrollment  tax  due  on  the  passage 
of  the  above  act  was  paid  by  Henderson  on  March  15,  1873. 

If  the  court  be  of  the  opinion  that  the  estate  devised  or  be- 
queathed to  said  Matthias  H.  Hendei*son  is  subject  under  the 
law  to  the  payment  of  collateral  inheritance  tax,  then  judgment 
to  be  entered  for  the  plainti£F,  for  the  sum  of  $8,666.98,  but  if 
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not  then  judgment  to  be  entered  for  the  defendant.  Each  party 
i-eserves  the  right  to  appeal  from  the  judgment  entered  herein. 
The  court,  in  an  opinion  by  Millbb,  P.  J.,  entered  judgment 
in  favor  of  plaintiff  for  the  sum  of  $8,666.93.  Defendant  ap- 
pealed. 

Error  (ungned  was  decree  as  above. 

D.  B.  Kurtz^  Thomas  Tanner  and  J.  P.  WhUla  with  him,  for 
appellant. — The  legislature  intended  to  place  the  appellant  in 
the  same  place  that  he  would  occupy  with  all  the  privileges 
which  would  inhere  in  him,  if  he  were  a  son  in  fact :  McCool  v. 
Smith,  66  U.  S.  459 ,  Com.  v.  Butler,  99  Pa.  536 ;  act  of  March  14, 
1878,  P.  L.  290. 

The  title  of  the  act  of  1873  is  sufficient :  Clearfield  County 
V.  Cameron  Twp.  School  Dist,  136  Pa.  86 ;  Blood  v.  Mercel- 
liott,  63  Pa-  891 ;  Yeager  v.  Weaver,  64  Pa.  426 ;  Cronise  v. 
Cronise,  64  Pa.  266;  Taggartv.  Com.,  102  Pa.  864;  Washing- 
ton Borough  V.  iMcGeorge,  146  Pa.  248 ;  Allegheny  County 
Homers  App.,  77  Pa.  77 ;  Com.  v.  Green,  68  Pa.  226 ;  State  Line 
&  Juniata  R.  R.  Co.'s  App.,  77  Pa.  429 ;  Monongahela  Nav. 
Co.  V.  Coon,  6  W.  &  S.  114;  Com.  v.  Sellers,  180  Pa.  82; 
Wheeler  v.  Phila.,  77  Pa.  888 ;  Mill  vale  Boro.  v.  Evergreen 
Ry.  Co.,  181  Pa.  1 ;  Kelley  v.  Mayberry  Twp.,  164  Pa.  440 ; 
Carothers  v.  Phila.  Co.,  118  Pa.  468 ;  act  of  March  14,  1873, 
P.  L.  290 ;  Rodgers  v.  Imp.  Co.,  109  Pa.  109 ;  Sewickley  Bor- 
ough  V.  Sholes,  118  Pa.  166 ;  Road  in  Phcenixville,  109  Pa.  44 ; 
Doreey's  App.,  72  Pa.  192. 

All  the  presumptions  are  in  favor  of  the  constitutionality  of 
an  act  of  assembly :  Craig  v.  First  Presbyterian  Church,  88  Pa. 
42 ;  Sharpless  v.  Mayor  of  Philadelphia,  21  Pa.  147. 

The  court  below  attempts  to  draw  a  parallel  between  this 
statute  and  those  mentioned  in  Wayne's  Estate,  Naucrede  v. 
Com.,  Tharp  v.  Com.,  Packard's  Appeal,  and  the  general  adop- 
tion act  of  May  4, 1865.  An  examination  of  those  statutes  will 
disclose  that  they  are  all  merely  statutes  of  adoption  and  noth- 
ing more.  They  confer  only  the  right  to  inherit,  without  say- 
ing how,  or  subject  to  what  burdens.  They  are  therefore  not 
applicable  to  this  case. 


Digitized  by  VjOOQIC 


138  COM.  V.  HENDERSON,  Appellant 

Arguments— Opinion  of  the  CourL  [172  Pa. 

8.  R.  Ma8o%  R.  E.  Zeigler  with  him,  for  appellee. — We  can- 
not suppose  that  our  law  of  adoption  was  intended  to  change 
in  any  respect  tlie  law  relating  to  collateml  inheritance  taxes. 
It  is  property  devised  or  descending  to  children  and  lineal 
descendants  that  is  exempt  from  the  tax.  If  the  beii-s  of  devi- 
sees are  so  in  fact  they  are  exempt;  all  others  are  subject  to 
the  tax:  Nancrede  v.  Com.,  32  Pa.  889;  Packard's  App.,  87 
Leg.  Int.  135. 

The  term  tax  in  the  act  is  used  in  its  ordinary  acceptation, 
and  cannot  be  enlarged  by  ingenious  argument  to  embrace  a 
class  of  cases  that  are  not  properly  taxed. 

The  right  to  inherit  from  the  adopting  parents  is  made  com- 
plete, but  the  identity  of  the  child  is  not  changed :  Com.  v. 
Nancrede,  32  Pa.  389. 

The  court  below  decided  this  case  in  favor  of  the  appellees 
on  the  ground  that  the  act  of  March  14, 1873,  P.  L.  290,  was 
unconstitutional ;  that  it  offended  against  article  XI.  sec.  8 
of  tlie  constitution  of  1838  and  the  amendment  thereto  adopted 
in  1864,  which  declares,  ^^  No  bill  shall  be  passed  by  the  legis- 
lature containing  more  than  one  subject,  which  shall  be  clearly 
expressed  in  the  title,  except  appropriation  bills.'*  In  this  we 
submit  there  was  no  error. 

The  title  to  an  act  should  be  so  certain  as  not  to  mislead : 
Hatfield  v.  Com.,  120  Pa.  395 ;  Com.  v.  Fmntz,  135  Pa.  389 ; 
Philadelphia  v.  Ridge  Ave.  Ry.,  142  Pa.  484 ;  Com.  v.  Samuels, 
163  Pa.  283 ;  Com.  v.  Severn,  164  Pa.  462. 

Opinion  by  Mb.  Chief  Justice  Sterrett,  Nov.  8, 1895 : 
Analysis  of  the  act  of  March  14, 1878,  fails  to  show  any  i*eal 
lack  of  unity  in  its  subject-matter.  The  *'  one  subject "  which 
it  contains  relates  to  the  status  of  M.  H.  Henderson  as  a  son 
of  Branton  H.  Henderson.  "  The  rights,  powers  and  privileges" 
which  the  title  of  the  act  proposes,  and  the  first  section  confers, 
are  intended  to  be  descriptive  of  the  attributes  of  a  son  in  fact — 
the  right  to  inherit  and  the  powers  and  privileges  incidental  to 
its  enjoyment.  The  second  section  expresses  what  had  already 
been  implied.  In  our  as  in  the  Roman  jurisprudence,  a  privi- 
lege  means  the  exemption  of  a  person  or  class  of  persons  from 
the  operation  of  any  law :  Cent.  Dictionary.  Thus  it  is  settled 
that  the  right  of  a  debtor  or  widow  to  exemption  is  a  personal 
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privilege.  The  right  of  a  son  in  fact  to  exemption  from  any 
species  of  taxation,  which  is  equally  a  privilege,  was  implied  in 
the  title  and  first  section  and  expressed  in  the  second  section 
of  this  act  as  being  the  "  one  subject "  of  grant.  The  grant  of 
all  the  privileges  of  a  son  necessarily  included  this  privilege  of 
exemption ;  and  its  specification  in  the  second  section  of  the 
act  is  therefore  germane  to  the  subject ;  and  those  who  read 
the  title  to  the  act  must  be  presumed  to  have  had  notice  of  the 
purpose  to  confer  it :  Phila.  v.  Railway  Co.,  142  Pa.  484.  The 
act  was  clearly  within  the  amendment  of  1864. 

When  the  act  of  1873  was  passed  uniformity  of  taxation  wa^ 
not  required  by  the  constitution ;  and  hence  the  legislature, 
which  had  the  power  to  impose,  could  exempt  individuals  from 
liability  for  taxes  on  inheritance.  ^^  The  right  of  inheritance 
at  all  is,  so  far  as  the  administration  of  justice  is  concerned, 
purely  statutory ;  and  one  of  the  results  from  the  power  to 
grant  this  right  is  that  the  legislature  may  prescribe  the  terms 
of  taking:"  Burroughs  on  Taxation,  sec.  81.  No  intent  is 
shown  in  the  act  of  1873  to  charge  collateral  inheritance  tax 
on  M.  H.  Henderson ;  on  the  conti-ary  he  was  not  only  given 
*'  all  the  rights,  powers  and  privileges  "  of  a  class  which,  at 
the  time  of  grant,  was  exempt  from  its  payment,  but  it  was 
expressly  declai-ed  that  such  estates  as  he  should  take  by  vir- 
tue of  the  act  should  be  subject  only  to  such  tax  as  would  be 
payable  by  that  class.  The  purpose  to  exempt  is  so  clearly 
expressed  as  to  kave  no  doubt.  This  feature  distinguishes  the 
present  from  that  class  of  cases  in  which  there  has  been  a  grant 
of  the  right  to  inheritance  simply.  As  was  said  by  this  court 
in  Com.  v.  Nancrede,  82  Pa.  389,  "Giving  an  adopted  son  a 
right  to  inherit,  does  not  make  him  a  son  in  fact.  And  he  is 
so  regarded  in  law,  only  to  give  the  right  to  inherit,  and  not 
to  change  the  collateral  inheritance  tax  law.''  But  here  there 
was  a  necessary  implication  of  exemption,  and  therefore  Mat* 
thias  H.  Henderson  took  the  estate  which  he  received  from 
Branton  H.  Henderson  exempt  from  the  payment  of  collateral 
inheritance  tax. 

Judgment  reversed  and  judgment  is  now  entered  for  the 
defendant,  in  accordance  with  the  terms  of  the  case  stated. 
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Commonwealth  ex  rel.  William  J.  Roney  v.  Charles  F. 
Warwick,  Mayor  of  the  City  of  Philadelphia,  James  L. 
Miles,  President  of  Select  Council ;  Wencel  Hartman, 
President  of  Common  Council,  and  Messrs.  Thomas  L. 
Hicks  et  al.,  Members  of  the  Councils  of  the  City  of 
Philadelphia,  Appellants. 

statutes— Expository  stcUutes—ConstittUtoTMl  law— Conflict  between  the 
legiskUive  and  judicial  branches  of  the  government. 

The  Ic^slature  cannot  pass  an  expository  act  to  compel  the  courts  for 
the  future  to  adopt  a  particular  construction  of  a  previously  enacted  statute. 

SUxlutes—Acis  of  February  2,  1854,  sec.  46,  and  April  18, 1867— JSeccitw 
of  Taxes  for  the  City  of  Philadelphia — Public  officers — Elections — Munici- 
palUies. 

The  act  of  April  18,  1867,  P.  L.  1299,  which  declares  that  the  words 
•*  tlie  next  city  election"  in  the  act  of  February  2,  1854,  sec.  46,  P.  L.  44, 
shall  be  construed  to  mean  "the  election  at  which  the  qualified  voters 
would  in  accordance  with  existing  laws  elect  a  successor  in  office  had  no 
vacancy  occurred  therein,"  is  not  within  the  power  of  the  legislature  to 
enact,  inasmuch  as  it  is  an  attempt  upon  the  part  of  the  legislature  to  usurp 
the  judicial  powers  of  the  court. 

Where  a  vacancy  occurs  in  the  office  of  receiver  of  taxes  for  Philadel- 
phia, and  the  vacancy  is  filled  by  councils  in  accordance  with  the  provision 
of  the  act  of  February  2,  1854,  the  incumbent  cannot  hold  for  the  unex- 
pired balance  of  his  predecessor's  term  of  office,  but  only  until  **  tlie  next 
city  election,"  even  although  at  such  nn  election  the  voters  would  not  ordi- 
narily under  existing  laws  vote  for  a  receiver  of  taxes. 

Argued  Oct.  23,  1895.  Appeal,  No.  89,  Jan.  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  No.  8,  Phila.  Co.,  March  T., 
1895,  No.  1273,  for  plaintiff  on  petition  for  mandamus.  Before 
Stereett,  C.  J.,  Green,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.    AfSrmed.    Mitchell,  J.,  dissents. 

Petition  for  mandamus. 

From  the  record  it  appeared  that  on  February  21,  1898, 
John  Taylor  was  elected  receiver  of  taxes  of  the  city  of  Phila- 
delphia for  a  term  of  three  years,  commencing  the  first  Monday 
of  April,  1898.  Taylor  died  on  January  5,  1895.  On  Janu- 
ary 9, 1895,  the  select  and  common  councils,  in  joint  session, 
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elected  Willianoi  J.  Roney,  the  relator,  receiver  of  taxes  to  fill 
the  vacancy  caused  by  the  death  of  John  Taylor.  The  selection 
of  the  said  councils  was  for  the  unexpired  term  of  John  Taylor, 
until  the  first  Monday  of  April,  1896.  The  oath  of  office  was 
administered  to  William  J.  Roney,  and  his  bond  was  approved 
as  required  by  law.  On  February  19, 1895,  the  electoi's  of  the 
city  voted  for  candidates  for  the  office  of  receiver  of  taxes  for 
the  full  term  of  three  years,  beginning  with  the  first  Monday  of 
April,  1895.  The  relator,  receiving  the  highest  number  of 
votes,  was  returned  as  elected.  In  pursuance  of  the  said  elec- 
tion, on  March  20, 1895,  the  relator  presented  himself  before 
Edwin  S.  Stuart,  mayor  of  the  city,  for  the  purpose  of  subscrib- 
ing to  the  oath  of  office ;  the  mayor  refused  to  administer  the 
oath  on  the  ground  that  as  the  councils  of  the  city  had  selected 
William  J.  Roney  receiver  of  taxes  for  the  unexpired  term  of 
John  Taylor,  deceased,  and  as  that  term  would  not  expire 
until  the  first  Monday  of  April,  1896,  there  was  no  vacancy 
to  be  filled  by  the  election  held  on  the  19th  day  of  February, 
1895 ;  and  as  the  oath  of  office  for  that  term  had  been  duly 
administered  to  William  J.  Roney,  it  was  not  incumbent  upon 
the  mayor  to  administer  another  oath  to  the  relator.  Subse- 
quently, Charles  F.  Warwick,  mayor  of  the  city,  also  declined 
to  administer  the  oath,  for  similar  reasons.  The  councils  of 
the  city  also  refused  to  approve  the  bond  of  William  J.  Roney 
for  the  full  term  of  three  years  from  the  first  Monday  of  April, 

1895,  because  they  had  already  approved  the  bond  of  William 
J.  Roney  for  the  unexpired  teim  of  John  Taylor,  deceased,  and 
that  term  would  not  expire  until  the  fii-st  Monday  of  April, 

1896.  Roney,  on  May  25, 1895,  filed  his  petition  in  the  courfc 
of  common  pleas  for  Philadelphia  county,  setting  forth  these 
facts  and  pmying  for  a  wnt  of  alternative  mandamus  against 
Charles  F.  Wai-wick,  mayor  of  the  said  city,  and  the  select  and 
common  councils,  directing  the  said  mayor  to  administer  to  the 
said  petitioner,  William  J.  Roney,  the  oath  of  office  as  receiver 
of  taxes,  and  commanding  the  councils  of  the  said  city  to  ap- 
prove the  bond  of  the  said  William  J.  Roney  as  receiver  of 
taxes.  The  writ  of  alternative  mandamus  was  allowed,  return- 
able the  first  Monday  of  June,  1895.  On  June  18, 1895,  the 
respondents  made  return  to  the  writ  of  alternative  mandamus, 
setting  forth  the  reasons  why  the  mayor  had  not  administered 
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the  oath  of  office  to  William  J.  Roney,  and  why  the  councils 
of  the  city  refused  to  approve  his  bond.     On  September  28, 
1895,  after  argument  upon  the  said  petition  and  return,  the 
court  entered  judgment  in  favor  of  the  relator. 
Defendants  appealed. 

Urror  amgned  was  entry  of  judgment  as  above. 

Jame%  Alcorn^  assistant  city  solicitor,  F.  L.  Waylaid  and 
John  L,  Kinsey,  city  solicitor,  with  him,  for  appellants. — The 
act  of  April  18, 1867,  P.  L.  1299,  will  be  given  effect  as  an 
amendment  or  supplement  to  the  46th  section  of  the  act  of 
February  2,  1854,  sec.  66 :  Titusville  Iron  Co.  v.  Keystone  Oil 
Co.,  122  Pa.  627  ;  East  Grant  Street,  121  Pa.  696. 

The  act  of  April  18,  1867,  even  as  an  expository  or  declara- 
tory statute  will  be  given  effect  as  to  future  cases:  O'Conner 
V.  Warner,  4  W.  &  S.  223;  act  of  June  16,  1836,  P.  L.  696; 
act  of  April  28,  1840,  P.  L.  474;  Lamberton  v.  Hogan,  2  Pa. 
22;  Haley  v.  Phila.,  68  Pa.  45;  Denny  v.  West  Phila.  Saving 
Fund  Assn.,  89  Pa.  154 ;  Bhickburn's  App.,  39  Pa.  160 ;  23  Am. 
&  Eng.  Ency.  of  Law,  343 ;  Dash  v.  Van  IQeeck,  7  Johns.  N. 
Y.  498;  Dequindre  v.  Williams,  31  Ind.  450;  Municipality 
No.  1  V.  Wheeler,  10  La.  747 ;  Sutherland  on  Statutory  Con- 
structions, 806;  Potter's  Dwarris  on  Statute  and  Constitu- 
tions, 628. 

It  will  be  seen  that  a  distinction  is  drawn  between  an  expos- 
itory statute  which  attempts  to  interpret  the  law  as  it  is  or 
was,  and  those  statutes  which  merely  declare  or  define  what 
the  law  shall  be.  The  latter  are  given  the  force  and  effect  of 
new  enactments.  They  apply  only  to  future  cases  and  enact 
what  the  law,  in  the  future,  shall  be. 

It  is  suggested  that  the  act  of  1867  is  within  legislative  power. 
It  does  not  direct  the  judiciary  as  to  how  the  act  of  1854  shall 
be  interpreted,  as  to  past  cases,  nor  does  it  change  the  decision 
of  the  court  as  to  the  meaning  of  the  46th  section  of  the  act  of 
1854.  It  declares  that  in  the  future  the  words  ^'  the  next  city 
election  "  shall  receive  a  certain  construction.  That  does  not 
encroach  upon  the  judicial  function ;  it  is  legislation  acting  only 
on  future  cases. 

The  current  of  authority  gives  effect  to  a  legislative  construo- 
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lion,  even  though  plainly  contmry  to  the  terms  of  the  act  con- 
strued, as  if  it  were  a  new  enactment  changing  the  old  law. 
Because  the  legislature  enacted  that  the  words  '^  the  next  city 
election "  should  be  construed  to  mean,  as  the  learned  judge 
put  it,  "  not  the  next,  but  the  next  to  one,*'  he  decides  "  that  it 
is  beyond  the  legislative  power  to  thus  distort  language."  The 
cases  referred  to  of  O'Conner  v.  Warner,  Reiser  v.  William 
Tell  Saving  Fund  Association,  and  Haley  v.  City  of  Philadel- 
phia, .are  opposed  to  this  view,  so  far  as  future  cases  are  con- 
cerned. 

The  term  "  existing  laws,"  in  the  act  of  1867,  means  the 
law  in  existence  at  the  time  the  act  is  called  into  force  :  Kug- 
lei-'s  App.,  65  Pa-  128 ;  In  re  Vernon  Park,  163  Pa.  70. 

M.  «7.  (yCallaghan^  for  appellee. — That  the  relator  is  entitled 
to  apei-emptory  writ  to  enable  him  to  perfect  his  title  to  this 
oflBce  is  well  settled :  Com.  v.  Councils  of  the  City  of  Pittsburg, 
34  Pa.  496  ;  Com.  v.  Fitler,  186  Pa.  129. 

The  act  of  April  18,  1867,  will  not  be  given  effect  as  an 
amendment  or  supplement  to  the  46th  section  of  the  act  of  Feb- 
i-uary  2, 1854,  because  it  violates  the  constitution  and  under- 
takes to  perform  a  judicial  duty :  In  re  East  Grand  Street,  121 
Pa.  696. 

_,  The  act  of  April  18,  1867,  as  an  expository  or  declaratory 
statute,  cannot  even  be  given  effect  to  in  future  cases:  Green- 
ough  V.  Greenough,  11  Pa.  489 ;  Tell  v.  Saving  Fund  Assn., 
39  Pa.  187 ;  Hare  on  Constitutional  Law,  846 ;  Cooley  on  Con- 
stitutional Limitations,  114,  5th  ed.;  Ordronaux  on  Constitu- 
tional Legislation,  877 ;  Miller  in  Lectures  on  Constitution  of 
the  United  States,  855. 

Opinion  by  Mr.  Chibf  Justiob  Stebrbtt,  Nor.  8, 1895  : 
It  was  unavoidable  in  their  earlier  administration  that  con* 
jQict  should  have  arisen  between  the  legislative  and  judicial 
branches  of  our  government.  The  form  of  government  vnxs 
new,  and  the  exact  limitations  of  duty  and  power  were  imper- 
fectly understood.  Even  their  co-ordination  of  power  was 
doubted  by  some :  Bakin  v.  Raub,  12  S.  &  R.  880 ;  and  the 
feeble  resistance  offered  by  the  judiciary  naturally  encouraged 
encroachments  by  the  legislature.    The  mischief  which  resulted 
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became  so  great  that  this  court  was  compelled  in  Norman  y. 
Heist,  5  W.  &  S.  171,  and  Bolton  v.  Johns,  5  Pa.  145,  to  take 
a  stand  in  assertion  of  the  power  which  the  constitution  had 
conferred.  '*  The  functions  of  the  sevei-al  parts  of  the  govern- 
ment are"  said  Gibson,  C.  J.,  in  De  Chastellux  v.  Fairchild,  15 
Pa.  18,  "thoroughly  separated,  and  distinctly  assigned  to  the 
principal  branches  of  it,  the  legislative,  the  executive  and  the 
judiciary,  which  within  their  respective  departments  are  equal 
and  co-ordinate,"  and  hence  the  principle  was  declared  and  has 
become  firmly  established  in  a  bead-roll  of  cases  that  "the  legis- 
lative direction  to  perform  a  judicial  function  in  a  particular 
way  would  be  a  direct  violation  of  the  constitution : "  O'Conner 
V.  Warner,  4  W.  &  S.  223.  Tested  by  this  principle,  the  act  of 
1867  is  not  legislative  but  expository  in  its  character.  It  does 
not  purport  to  amend,  alter,  or  change  the  language  of  the  act  of 
1854.  It  offers  no  substitutionary  clause  but  declares  what  that 
act  "shall  be  construed  to  mean."  It  iS,  on  its  face,  a  legislative 
mandate  to  the  courts  to  perform  their  judicial  function  in  a 
particular  way.  The  appellant  insists  that  this  court  has  rec- 
ognized an  exception  to  the  rule  of  expository  prohibition  in 
cases  of  doubtful  construction.  There  are,  it  is  true,  dicta  to 
that  effect ;  but  no  precedents  have  been  cited  in  which  it  was 
made  the  basis  of  decision.  In  O'Conner  v.  Warner,  supra,  it 
was  placed  on  the  ground  that  no  injury  had  been  done  the  par- 
ties. In  Lambertson  v.  Hogan,  2  Pa.  22 ;  Reiser  v.  Sav.  Fund 
Assn.,  89  Pa.  137 ;  Denny  v.  Sav.  Fund  Assn.,  39  Pa.  154 ; 
Blackburn's  App.,  89  Pa.  160 ;  Haley  v.  Phila.,  68  Pa.  45,  and 
Titusville  Iron  Co.  v.  Keystone  Oil  Co.,  122  Pa.  627,  certain 
expository  statutes  were  denied  retroactive  effect;  while.  In  re 
East  Grant  Street,  121  Pa.  596,  an  act  was  held  invalid  so  far 
as  it  undertook  to  declare  the  meaning  of  a  prior  act;  but,  so 
far  as  it  provided  a  substitutionary  clause,  was  effective  in  re- 
peal. Nor  is  it  apparent  how  an  exception  can  be  reconciled 
with  the  theory  of  exclusive  legislative  and'judicial  functions. 
Its  existence  is  an  invitation  to  and  has  resulted  in  many  at- 
tempted encroachments  on  the  province  of  the  latter;  and,  if 
it  extend  to  cases  like  the  present,  has  no  limit  in  its  applica- 
tion and  puts  in  the  power  of  the  legislature  the  abrogation  of 
the  principle  to  which  it  is  said  to  be  an  exception. 

But  concede  the  legislative  power  to  pass  expository  acts  ; 
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its  exercise  was  said  in  Haley  v.  Phila.,  supra,  to  be  limited  to 
statutes  whose  construction  is  "really  doubtful."  "It  would 
be  monstrous  "  said  Mr.  Justice  Sharswood,  "  to  maintain  that 
where  the  word  and  intention  of  an  act  were  so  plain  that  no 
court  had  ever  been  applied  to  for  the  purpose  of  declaring 
their  meaning,  it  was  therefore  in  the  power  of  the  legislature 
by  a  retrospective  law  to  put  a  construction  upon  them  contrary 
to  their  obvious  letter  and  spirit."  "  The  word  and  intention  " 
of  the  act  of  1854  are  so  plain  that  there  is  no  room  for  con- 
struction, and  therefore  no  occasion  for  the  passage  of  an  ex- 
pository statute  existed.  It  declares,  so  far  as  relates  to  the 
subject  under  consideration,  that  "  whenever  any  elective  offi-* 
cer  of  said  city  shall  die,  or  become  incapable  of  fulfilling  the 
duties  of  his  office,  his  place,  except  where  other  provision  is 
made  for  filling  the  vacancy,  shall  be  filled  by  a  joint  vote  of 
the  city  councils  until  the  next  city  election  and  the  qualifica- 
tion of  the  successor  in  office ;  Provided,  that  such  vacancy 
shall  exist  at  least  thirty  days  before  the  next  city  election, 
otherwise  such  vacancy  shall  be  filled  at  the  next  election  there- 
after ; "  while  the  act  of  1867  declares  that  it  "  shall  be  con- 
strued to  mean,"  what  is  obviously  contrary  to  its  "letter  and 
spirit,"  that  such  appointee  shall  hold  during  the  unexpired 
term. 

It  was  also  contended  that  "  as  the  constitution  prescribed 
no  form  or  order  into  which  the  legislative  expression  was  to 
be  cast,"  neither  form  nor  order  were  material,  and  this  court 
should  thei-efore  give  effect  to  the  "purpose  "  of  the  act  of  1867. 
But  the  "  purpose  "  of  every  statute  as  of  all  other  instruments 
must  be  gathered  from  the  language  used ;  and  this  act  under- 
takes to  give  a  new  and  final  interpretation  to  the  act  of  1854, 
and  direct  the  courts  to  adopt  that  interpretation  in  all  cases 
which  come  before  them.  Obedience  to  this  order  is  an  aban- 
donment of  a  principle  which  is  vital  to  the  preservation  of 
our  system  of  government.  "  As  the  legislature  cannot,"  says 
Judge  CoOLEY  in  Const.  Lim.  114,  "  set  aside  the  construction 
of  the  law  already  applied  by  the  courts  to  actual  cases,  neither 
can  it  compel  courts  for  the  future  to  adopt  a  particular  con- 
struction of  a  law  which  the  legislature  permits  to  remain  in 
force.  One  of  the  fundamental  principles  of  all  our  govern- 
ments is  that  tlie  legislative  power  shall  be  separate  from  the 
Vol.  clxxii — 10 
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judicial.  If  the  legislature  would  prescribe  a  difiEerent  rule-  for 
the  future  from  that  which  the  courts  enforce,  it  must  be  done 
by  statute,  and  cannot  be  done  by  a  mandate  to  courts  which 
leaves  the  law  unchanged,  but  seeks  to  compel  the  courts  to 
consti-ue  and  apply  it,  not  according  to  the  judicial,  but  to  the 
legislative  judgment" 

The  practical  effect  of  the  act  of  1867  in  the  present  case 
would  be  to  compel  this  court  to  **  construe  "  the  expression, 
"  the  next  city  election,"  used  in  the  act  of  1854,  to  mean  not 
the  "  next "  but  the  "  next  but  one."  It  was  clearly  beyond 
the  legislative  power  to  thus  usurp  judicial  functions,  or  to  dis- 
tort language. 

Judgment  affirmed,  and  it  is  now  ordered  that  a  writ  of  per- 
emptory mandamus  be  issued,  as  prayed  for  in  the  petition, 
directed  to  the  defendant  Charles  F.  Warwick,  mayor  of  the 
city  of  Philadelphia,  commanding  him  to  administer  to  the  re- 
lator, William  J.  Roney,  the  oath  of  office  of  receiver  of  taxes 
for  the  city  of  Philadelphia,  as  required  by  law,  and  to  the  said 
defendants,  membei'S  of  councils  of  the  city  of  Philadelphia, 
commanding  them  to  consider  the  form  and  sufficiency  of  the 
bond  required  to  be  entered  by  said  relator  for  the  city  of  Phila- 
delphia, and  that  the  costs  be  paid  by  the  defendants. 

Dissenting  Opinion  by  Mr.  Justice  Mitchell  : 
I  dissent  from  this  judgment  as  an  unprecedented  and  unwar- 
ranted invasion  by  the  judiciary  of  the  legislative  authority. 
Declaratory  and  expository  acts  have  been  in  common  use  in 
Pennsylvania  from  colonial  days.  Since  the  adoption  of  the 
constitution  of  1790  there  have  been  scores  if  not  hundreds  of 
them,  and  if  we  include  those  in  which  the  phrase  ^'  shall  not 
be  construed  "  etc.  has  been  used  to  introduce  what  are  practi- 
cally provisos  in  the  same  act,  their  name  will  be  legion.  Just 
half  a  century  ago  Justice  Rogers  in  delivering  the  opinion 
of  this  court  in  Lambertson  v.  Hogan,  2  Pa.  22,  said,  "  *  it  shall 
not  be  construed '  is  now  the  usual  formula."  It  has  continued 
as  a  common  legislative  formula  fmm  that  day  to  this,  in  fre- 
quent use,  well  understood,  and  never  heretofore  questioned. 
In  all  the  long  array  of  statutes  and  decisions  for  a  hundred 
years  since  1790,  not  a  single  case  has  been  found  by  the  dil^ 
igence  of  counsel  or  of  court  in  which  a  declaratory  act  ha9 
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been  held  invalid  as  an  invasion  of  the  judicial  province  as  to 
rights  arising  after  its  passage. 

That  the  law  of  the  land  by  which  the  constitution  guarantees 
that  the  rights  of  the  citizen  shall  be  determined,  means  the  law 
,  as  it  was  at  the  time  those  rights  arose  and  became  fixed,  was 
early  decided,  and  that  the  courts  are  bound  to  so  hold  notwith- 
standing a  subsequent  declaratory  alteration  of  the  law,  has  long 
been  settled.  But  it  is  part  of  the  judicial  history  of  the  coun- 
try that  a  powerful  minority  party  maintained  for  a  long  time 
that  the  co-ordinate  executive  and  legislative  branches  of  the 
government  each  had  an  equal  right  with  the  judiciary  to  put 
its  own  construction  on  the  constitution,  and  abide  by  it,  not- 
withstanding a  different  construction  should  be  given  by  the 
courts.  One  of  the  most  eloquent  of  them,  John  Randolph, 
expressed  his  convictions  by  the  sardonic  allusion  that  after  the 
Book  of  Judges,  came  the  Book  of  Kings.  The  doctrine  that 
the  judiciary  were  not  authorized  to  declare  any  act  of  the 
legislature  unconstitutional  had  its  advocates  in  our  own  court, 
and  will  be  found  argued  with  all  his  usual  vigor  by  GiBSOK,  J., 
in  Eakin  v.  Raub,  12  S.  &  R.  880,  846.  Whether  he  changed 
his  views,  or  as  many  another  judge  has  had  to  do  before  and 
since,  merely  acquiesced  in  and  enforced  settled  adjudications 
in  which  he  would  not  originally  have  concurred,  I  do  not  know, 
but  he  is  now  cited  as  the  champion  of  the  judicial  prerogative. 
But  the  conflict  which  he  referred  to  in  describing  the  weakness 
of  the  judiciary,  was  that  which  I  have  mentioned,  over  the 
power  of  the  courts  to  decide  finally  on  all  questions  of  consti- 
tutional rights,  against  the  other  departments  of  the  government 
as  well  as  between  private  citizens.  It  had  no  reference  what- 
ever to  expository  or  declaratory  acts  as  distinguished  from  any 
others.  Here  and  there  in  our  reports  are  some  expressions 
especially  by  Justices  Roobbs  and  Loweib  adverse  to  giving 
any  declaratory  act  a  retrospective  operation,  and  indeed  hos- 
tile to  all  retrospective  laws,  though  they  are  more  than  offset 
by  the  learned  and  broad-minded  discussion  of  the  subject  by 
Shabswood,  J.,  in  Grim  v.  Weissenberg  School  Dist,  57  Pa. 
438.  But  even  in  Norman  v.  Heist,  6  W.  &  S.  171,  and  Bol- 
ton V.  Johns,  6  Pa.  146,  which  are  cited  as  the  cases  in  which 
this  court  was  compelled  to  take  a  stand  in  assertion  of  the 
power  which  the  constitution  had  conferred,  it  must  not  be 
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oveiiooked  that  the  laws  in  question  were  sustained,  and  the 
"stand  "  of  the  court  was  confined  to  giving  them  a  prospective 
construction.  In  Bolton  v.  Johns,  the  question  was  upon  the 
validity  of  a  mechanic's  lien  filed  by  a  contractor  in  1843.  The 
courts  had  uniformly  held  that  there  could  be  no  lien  under 
the  act  of  1836  for  any  work  or  materials  furnished  by  contract. 
By  the  act  of  April  16, 1845,  P.  L.  638,  it  was  "  hereby  declared 
that  the  provisions  of  the  act  of  1836  according  to  the  true 
intent  and  meaning  thereof,  extend  to  and  embrace  claims 
....  under  any  contract  or  agreement  ....  and  the  provi- 
sions  of  the  said  act  shall  be  so  construed.**  This  court  held 
that  the  rights  of  a  purchaser  in  1843  must  be  determined 
by  the  law  as  then  declared  and  that  the  act  of  1845  could 
not  retrospectively  make  the  lien  good  against  him,  but  as  to 
the  future,  and  even  between  the  parties  who  had  contracted 
prior  to  its  date,  it  was  "  clearly  constitutional."  GiBSOK,  C.  J., 
saying  "  We  might  perhaps  make  this  case  an  exception  to  the 
explanatory  act,  as  not  being  within  its  spirit,  but  ....  it 
seems  to  be  more  fmnk  and  not  less  courteous  to  meet  the 
question  on  its  constitutional  ground.  Besides,  as  the  act  is 
undoubtedly  constitutional  in  a  particular  view  of  the  facts  " 
(if  the  purchaser  had  not  yet  paid  value)  "  the  plaintiff  has  a 
right  to  go  before  a  jury  on  the  evidence  of  them." 

So  in  Greenough  v.  Greenough,  11  Pa.  489,  the  act  of  1848 
had  declared  that  a  will  executed  by  the  testator's  mark  should 
^^  be  deemed  and  taken  to  be  valid."  The  act  of  1833  had  been 
construed  differently  but  this  court  held  the  expositoiy  act 
good  as  to  future  cases,  Gibson,  C.  J.,  saying,  *'  Conceding  the 
right  of  legislative  interpretation  in  the  fii-st  instance  because 
it  has  prevailed  too  long  to  be  disputed,  we  can  pronounce  the 
act  of  1848  to  be  exclusively  prospective  without  disturbing 
titles." 

Without  entering  on  an  elaborate  review  of  the  cases  hei*e, 
I  may  say  that  I  have  carefully  examined  every  case  and  every 
citation,  besides  many  others  not  brought  forward  by  counsel 
or  the  court,  and  I  state  the  result  with  confidence,  that  there 
is  not  an  instance  in  our  books  where  a  declaratory  act  has  been 
held  unconstitutional  as  an  invasion  of  the  judicial  province 
when  applied  to  rights  arising  subsequently,  but  that  every 
case  and  every  text  writer,  without  an  exception,  limits  the 
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principle  of  the  invalidity  of  expository  atid  declaratory  acts^ 
to  rights  already  fixed  at  the  date  of  the  statute's  passage. 

On  the  contrary  such  acts  have  been  uniformly  sustained  as 
amendments  or  changes  of  the  law  that  the  legislature  was 
competent  to  make,  and  having  the  authority,  the  form  in  which 
it  should  be  exercised  is  exclusively  within  the  legislative  dis- 
cretion. In  the  last  case  before  this  court  on  that  subject, 
Titusville  Iron  Works  v.  Keystone  Oil  Co.,  122  Pa.  627,  the 
law  was  thus  clearly  and  accurately  stated  by  our  brother  Wii> 
LIAHS,  ^^  Expositoiy  statutes,  and  statutes  directing  the  courts 
what  construction  should  be  given  to  previous  legislation,  were 
not  uncommon  prior  to  1874,  and  the  courts  while  pronounc- 
ing all  such  legislation  to  be  judicial  in  its  character  and  void 
as  to  any  retroactive  effect  intended,  yet  sought  to  give  effect 
to  the  legislative  will,  however  expressed,  as  to  future  cases. 
As  the  constitution  prescribed  no  form  or  order  intQ  which  the 
legislative  expression  was  to  be  cast,  the  court  sought  to  give 
effect  to  the  purpose  however  expressed."  That  is  the  precise 
doctrine  for  which  I  contend  in  this  case.  The  present  consti- 
tution requires  certain  forms  for  amendatory  statutes,  and  un- 
der them  it  will  probably  be  difficult  if  not  impossible  to  frame 
a  merely  declaratory  act,  but  with  that  question  we  are  not 
now  concerned ;  the  act  of  1867  must  be  judged  by  the  consti- 
tution as  it  then  was,  and  its  operation  in  the  present  case  is 
entirely  prospective.  By  all  the  precedents  it  was  applicable 
and  valid. 

A  distinction  is  now  made  between  expository  acts,  as  to 
whether  the  meaning  of  the  act  expounded  is  "  really  doubtful." 
If  it  were  material  it  would  not  be  difficult  to  show  that  whether 
the  expression  ^'  next  city  election  "  in  the  act  of  1854  meant 
the  next  election  of  any  kind  or  the  next  election  at  which  the 
office  in  which  the  vacancy  occurs  was  to  be  filled,  was  much 
more  doubtful  than  the  questions  in  many  other  acts  that  this 
court  has  sustained,  as  for  example  in  Bolton  v.  Johns  and 
Greenough  v.  Greenough,  in  both  of  which  the  declamtory  acts 
required  the  courts  to  say  the  acts  expounded  meant  just  what 
this  court  had  already  said  they  did  not  mean,  yet  the  acts  were 
held  valid  exercises  of  the  legislative  power  as  to  future  cases. 
The  act  of  1867  recites  "  whereas  doubts  have  arisen  "  etc.  It 
is  in  the  province  of  courts  to  say  that  such  doubts  were  not 
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well  founded,  but  not  that  they  did  not  iu  fact  exist.  Every 
year  this  court  decides  more  than  a  hundred  cases  by  per  curiam 
opinions  which  indicate  that  the  court  unanimously  consider 
them  too  free  of  doubt  to  require  any  extended  discussion,  but 
that  does  not  alter  the  fact  that  a  hundred  or  more  lawyers, 
some  veiy  able  and  learned  ones  among  them  perhaps,  entei"- 
tained  suflBcient  doubts  to  justify  bringing  them  here. 

But  the  question  whether  an  act  was  "really  doubtful*'  or 
not  is  wholly  immaterial  in  the  present  case.  It  has  never 
heretofore  been  applied  except  in  considering  the  retrospective 
operation  of  statutes.  In  Lambertson  v.  Hogan,  2  Pa.  22,  al- 
ready cited.  Justice  Rcn^bbs  saj's  "  Explanatory  acts  must  be 
construed  as  operating  on  future  cases  alone,  ez^ept  where  they 
are  desiffned  to  explain  a  douitfid  statute"  And  iu  Haley  v. 
Phila.,  68  Pa.  45,  which  is  specially  relied  on  for  this  point, 
the  language  of  Sharswood,  J.,  quoted,  shows  that  he  was 
referring  solely  to  retrospective  construction,  and  this  is  fur- 
ther demonstrated  by  the  next  sentence  in  his  opinion,  "An 
expository  act  is  destitute  of  retroactive  force  because  it  is  an 
act  of  judicial  power."  It  plainly  did  not  occur  to  him,  as  it 
had  not  to  any  of  his  predecessors,  that  a  declaratory  act  was 
not  valid  legislation  to  change  the  law  for  future  cases,  although 
it  was  put  in  the  form  of  a  direction  to  so  construe  a  prior  stat- 
ute. In  the  present  case  if  the  act  of  1867  instead  of  the  phrase 
"  the  woi-ds  *  next  city  election '  shall  be  construed  to  mean  " 
etc.  had  said  "  the  words  *  next  city  election '  shall  hereafter 
read  *  next  election  for  said  oflBce ' "  etc.  there  could  have  been 
no  question  of  its  validity  as  an  alteration  of  the  law,  and  I  am 
unable  to  see  any  difference  except  in  the  very  outside  shell  of 
the  bark,  between  the  two  forms.  I  would  thei-efore  reverse 
this  judgment.  ^ 
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H.  J.  Rogers  v.  Wm.  J.  Dunn,  Appellant. 

Cheeks— Negotiable  paper— Defenses. 

In  an  action  upon  a  check,  where  the  plaintiff  is  the  indorsee  of  the 
payee,  and  it  appears  that  when  the  check  came  into  plaintiff's  hands  it 
was  postdated  eight  days,  it  is  proper  to  give  binding  instructions  for 
plaintiff,  although  the  maker  testifies  that  the  check  was  not  given  for 
the  payment  of  a  debt,  or  for  any  valuable  consideration,  but  merely  for 
the  accomodation  of  the  payee. 

Argued  Oct.  80, 1895.  Appeal,  No.  124,  Oct,  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
April  T.,  1894,  No.  814,  on  verdict  for  plaintiff.  Before  Ster- 
BETT,  C.  J.,  Gkebn,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell.  JJ.    Affirmed. 

Assumpsit  on  a  check.    Before  Ewing,  P.  J. 
The  check  sued  upon  was  as  follows : 

"No.  3082.  PiTTSBUBG,  Pa.,  Nov.  26,  1893. 

"  Fifth  National  Bane, 

"  Pay  to  the  order  of  T.  A.  Wigham,  payable  November  25th, 
(1257.00)  two  hundred  and  fifty-seven  dollai-s. 
"  A.  G.  Co.  Wm.  J,  Dunn. 

"  Indorsed. 
"  T.  A.  Wigham,  H.  J.  Rogera  &  Co.,  C,  D.  Sherman. 

"  For  collection  of  account  from  Globe  National  Bank,  Chi- 
cago.  111.  D,  A.  MouLTON,  Cashier." 

The  defendant  l!estified  that  he  gave  the  check  merely  as  an 
accommodation  to  Wigham,  and  it  was  not  given  for  value,  nor 
in  payment  of  the  debt.  He  testified  as  follows  as  to  the  cir- 
cumstances connected  with  the  giving  of  the  check : 

"A.  I  was  in  Chicago  on  the  4th  day  of  November  and  had 
been  there  some  several  days,  and  Mr.  Wigham  came  to  me  and 
said  the  Ableman  Granite  Company,  of  which  the  treasurer 
was  in  Pittsburg,  owed  him  the  sum  of  $257,  and  wanted  me 
to  give  him  a  check  for  it,  and  collect  it  here.     I  wasn*t  corn- 
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iiig  home  then  and  he  said  he  was  hard  up  and  needed  money 
badly,  and  I  insisted  on  him  coming  home  and  looking  the  mat- 
ter up  and  I  would  accommodate  him.  He  wouldn^t  do  that; 
he  said  he  was  afmid  by  some  reason  or  another  he  wouldn't  get 
the  check,  and  he  wouldn't  come  to  Pittsburg  and  insisted  on 
me  giving  him  the  check  and  dating  it  ahead,  and  I  was  to  get 
the  money  from  the  Ableman  Granite  Company." 

Wigham  testified  as  follows : 

"  Q.  Have  you  any  knowledge  of  the  making  of  this  check? 
If  yes,  what  do  you  know  about  it?  A.  William  J.  Dunu  owed 
me  that  amount  on  account  of  the  Ableman  Granite  Company 
for  expenses  in  connection  with  that  company.  It  was  given 
me  in  payment  of  those,  and  postdated  on  account  of  him  being 
in  Chicago  and  not  having  funds  with  him,  he  saying  that  if  I 
could  use  the  check  in  the  meantime  it  would  be  O.  K." 

H.  J.  Rogers  testified : 

"  My  remembrance  of  it  is,  it  was  dated  on  the  17th  of  Novem- 
ber, marked  payable  on  the  25th  to  Mr.  Wigham,  the  payee, 
but  the  check  came  in  to  us  on  the  17th  of  November  with  the 
request,  I  think,  in  the  first  place,  to  give  him  $200.00  and 
credit  the  balance  on  account,  and  that  we  rather  objected  to,  but 
finally  did  give  him  $100.00  and  said  to  him,  *  We  will  have  our 
bank  telegraph  to  Pittsburgh  and  see  if  it  is  probable  this  check 
will  be  paid  on  the  25th,  and  then  we  will  give  you  some  more 
money  on  it,  if  we  get  a  proper  answer.'  We  had  the  bank 
telegraph  to  the  Pittsburg  bank,  where  the  check  was  payable, 
and  a  reply  came  back  that  the  check  would  probably  be  paid 
on  the  25th.  We  did  not  see  Mr.  Wigham  for  some  days  but 
he  did  send  down  on  the  20th,  and  we  sent  him  up  a  check  for 
$25.00,  and  after  that  the  check  went  to  protest.  Of  course 
we  did  not  give  him  any  more.  The  remainder  of  the  sum 
called  for  by  the  check,  that  is  $182,  was  credited  on  our  books 
to  C.  H.  Green  &  Company,  of  which  firm  Mr.  Wigham  is  a 
member." 

The  court  gave  binding  instruction  for  plaintiff  for  $257. 
Defendant  appealed. 

EiTor  assiffued  was  above  instruction. 

L.  K,  Porter^  S.  Q,  Porter  with  him,  for  appellant. — ^The 
[act  that  the  check  was  taken  by  the  plaintiff  eight  days  before 


Digitized  by  VjOOQIC 


BOGERS  V.  DUNN,  Appellant  153 

1895.]  Argaments. 

the  day  of  its  date  was  a  fact  for  the  jury,  and  any  other  facts 
in  connection  with  it  should  have  been  received  to  show  that 
the  holder  was  put  upon  inquiry. 

The  retention  of  a  check  without  presentation  for  a  consider- 
able time  after  its  date  will  cast  discredit  upon  it,  and  the  one 
who  receives  it  will  be  put  upon  inquiry :  Laber  v.  Steppacher, 
103  Pa.  81 ;  Walker  v.  Geisse,  4  Wharton,  252 ;  Rothschild  v. 
Coruey,  9  B.  &  C.  388. 

This  check  was  not  parted  with  absolutely,  but  simply  depos- 
ited with  Wigham  for  a  certain  purpose  and  used  by  him  for  a 
different  and  unauthorized  purpose.  Such  use  was  certainly  a 
fraud  upon  the  maker:  Lenheim  v.  Wilmarding,  55  Pa.  73. 

The  witnesses  for  the  plaintiff  do  not  say  that  the  plaintiff 
surrendered  their  claim  against  C.  H.  Green  &  Company,  and 
if  the  plaintiff  did  not  surrender  its  claim,  they  wei-e  not  hold- 
ei-s  for  value  to  $132,  as  credited  to  C.  H.  Green  &  Company : 
Kirpatiick  v.  Muirhead,  16  Pa.  117. 

Carroll  P.  Davis^  for  appellee. — The  evidence  being  contra- 
dictory and  the  "  circumstances  "  all  being  in  favor  of  the  plain- 
tiff's vei-sion  of  the  transaction,  the  court  below  properly  held 
that  the  testimony  of  the  defendant,  denied  by  the  plaintiffs, 
and  unsupported  by  circumstances  equivalent  to  another  wit- 
ness, was  insufficient  to  reform  the  instrument,  and  directed  a 
verdict  for  the  plaintiff :  Phillips  v.  Meily,  106  Pa.  636  ;  Mif- 
flin County  Nat.  Bank  v.  Thompson,  144  Pa.  393  ;  Moorhead 
V.  Gilmore,  77  Pa.  118. 

The  fact  that  the  check  was  taken  by  the  plaintiffs  eight 
days  before  it  was  payable  does  not  affect  the  case :  Walker  v. 
Geisse,  4  Wharton,  252. 

Even  if  the  plaintiff  company  had  taken  the  check  as  collat- 
eral security  for  a  pre-existing  indebtedness,  the  defense  of 
want  of  consideration  could  not  be  set  up  against  them  :  Nat. 
Union  Bank  v.  Todd,  132  Pa.  312 ;  Hart  v.  Trust  Co.,  118  Pa. 
665 ;  Lord  v.  Ocean  Bank,  20  Pa.  884 ;  Martin  v.  Berens,  67 
Pa.  469. 

The  claim  of  the  defendant  that  the  check  was  made  for  a 
particular  purpose,  and  fraudulently  used  by  the  payee,  is  de- 
nied by  the  payee,  and  not  substantiated  by  any  evidence  in  the 
case,  and  the  court  below  was  certainly  right  in  directing  a  ver 
diet  for  the  plaintiff. 
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Per  Ccteiam,  November  8, 1895 : 

We  find  no  error  in  this  record.  Tire  binding  instructions 
to  find  for  the  plaintiff  were  fully  warranted  by  the  testi- 
mony, and  hence  the  judgment  on  the  verdict  should  not  be  dis- 
turbed. 

Judgment  affirmed. 


J.  C.  Mackrell,  Elizabeth  J.  Hornberger  and  Anna  Cole 
Hornberger  v.  E.  W.  Walker,  Appellant. 

Will— Trust  and  trustees—Discretion  in  trustee. 

Testator  devised  his  real  estate  to  a  trostee  in  trust  for  his  three  grand- 
children, naming  them,  **  and  the  sarvivors  of  them  and  their  lawful  issue, 
but  subject  to  the  control  of  said  trustee,  and  not  subject  to  the  control, 
contracts  or  liabilities  of  said  grandchildren,  or  any  of  them;  the  said 
trustee  to  hold  said  property  and  receive  and  hold  the  rents,  issues  and 
profits  thereof,  and  to  use  the  said  income  and  profits  in  her  discretion  for 
the  maintenance,  education  and  benefit  of  my  said  three  grandchildren, 
and  for  the  improvement  of  their  said  trust  estates  as  in  her  judgment  and 
discretion  shall  be  right  and  proper,  with  power  to  aid  any  one  or  all  of 
them  by  paying  to  them,  or  any  of  them,  such  sums  of  money  as  she  shall 
think  proper  after  they  or  either  of  them  shall  amve  at  legal  age,  or  the 
said  trustee  may  otherwise  use  or  apply  the  said  trust  estate  for  their  ben- 
efit in  case  she  shall  be  of  opinion  that  the  same  will  be  safe  and  proper ; 
but  she,  the  said  trastee,  may  retain  control  of  the  whole  income  for  the 
time  being,  or  whenever  in  her  judgment  the  interest  of  such  devises  would 
be  promoted  by  so  doing. '^  Eeld,  that  the  trust  continued  during  the  minor- 
ity of  the  grandchildren,  after  which  it  might  be  terminated  by  the  trustee 
if  she  believed  it  to  be  safe  and  proper  for  them. 

Argued  Oct.  80, 1895.  Appeal,  No.  254,  Oct  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Count}'', 
Oct.  T.,  1895,  No.  592,  for  plaintiffs  on  case  stated.  Before 
Stbbkett,  C.  J.,  Green,  Williams,  MoCollum,  Mitohell, 
Dean  and  Fell,  JJ.    Affirmed. 

Case  stated  to  determine  the  marketable  title  of  real  estate. 

The  real  estate  in  controversy  had  been  sold  by  plaintiffs  to 
defendant  by  articles  of  agreement  and  a  deed  tendered  in  ac- 
cordance with  the  agreement.    Defendant  refused  to  accept  the 
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deed  and  pay  the  purchase  money,  alleging  that  the  real  estate 
was  subject  to  certain  trusts  contained  in  the  will  of  plaintiffs' 
grandfather. 

The  parties  agreed  to  submit  a  case  stated  to  the  court,  and 
if  the  court  should  be  of  opinion  that  the  plaintiffs  are  entitled 
to  recover,  then  the  judgment  to  be  entered  for  the  plaintiffs  in 
the  sum  of  thirty-six  hundred  and  fifty  dollars,  with  interest 
from  June  22, 1895,  and  costs  of  suit.  But  if  the  court  should 
be  of  opinion  that  the  plaintiffs  are  not  entitled  to  recover,  then 
judgment  to  be  entered  for  the  defendant,  with  costs.  The  ma- 
terial facts  will  be  found  in  the  following  opinion  by  White,  J. 

This  is  an  action  of  assumpsit  to  recover  $3,650,  considera- 
tion for  the  purchase  of  a  lot  of  ground  in  Pittsburg  sold  by 
the  plaintiffs  to  defendant.  The  question  is,  Can  the  plaintiffs 
convey  a  good  title? 

The  plaintiffs  are  the  grandchildren  of  James  Mackrell,  who 
died  in  1879,  leaving  a  will  dated  February  26, 1877,  and  they 
claim  title  under  that  will,  and  a  deed  from  the  trustee  in  the 
will  executed  May  29,  1895. 

The  material  parts  of  the  will  touching  this  controversy  are 
as  follows : 

"  Fifth.  Subject  to  the  said  devises  to  my  wife  and  to  my 
granddaughter,  Nancy  Mackrell,  I  devise  all  my  real  estate  to 
my  said  wife,  Agnes,  and  to  her  successor,  in  trust  for  the  use, 
benefit  and  behoof  of  my  grandchildren,  James  C,  Elizabeth 
and  Anna  Cole  Mackrell,  children  of  my  son,  Henry  C.  Mack- 
rell, and  the  survivor  or  survivors  of  them  and  their  lawful 
issue,  but  subject  to  the  control  of  said  trustee,  and  not  subject 
to  the  control,  contracts  or  liabilities  of  said  James  C,  Eliza- 
beth and  Anna  Cole  Mackrell,  or  any  of  them ;  the  said  trus- 
tee to  hold  said  property  and  receive  and  hold  the  rents,  issues 
and  profits  thereof,  and  to  use  the  said  income  and  profits  in 
her  discretion  for  the  maintenance,  education  and  benefit  of  my 
laid  three  grandchildren,  and  for  the  improvement  of  their  said 
trust  estates  as  in  her  judgment  and  discretion  shall  be  right 
and  proper,  with  power  to  aid  any  one  or  all  of  them  by  paying 
to  them,  or  any  of  them,  such  sums  of  money  as  she  shall  think 
proper  after  they  or  either  of  them  shall  arrive  at  legal  age,  or 
the  said  trustee  may  otherwise  use  or  apply  the  said  trust  estixte 
for  their  benefit  in  case  she  shall  be  of  opinion  that  the  same 
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will  be  safe  and  proper ;  but  she,  the  said  trustee,  may  i-etain 
control  of  the  whole  income  for  the  time  being,  or  whenever  in 
her  judgment  the  interest  of  such  devisees  would  be  promoted 
by  so  doing.  In  case  of  the  decease  of  my  wife,  or  other  inabil- 
ity to  act  as  such  trustee,  then  the  trust  and  powers  herein  cre- 
ated shall  devolve  upon  a  trustee  to  be  appointed  by  the  court 
of  common  pleas  No.  1,  of  the  county  of  Allegheny." 

The  widow  afterwards  married  M.  P.  Sohrenkle.  The  two 
granddaughters  married  men  by  the  name  of  Hornberger. 
After  the  three  grandchildren  came  of  age,  the  trustee,  Agnes 
Sohrenkle,  on  May  29, 1895,  executed  a  deed  to  them  for  the 
trust  property,  each  to  have  the  one  undivided  thiiti  part.  In 
that  deed  she  recites  the  will  and  trust,  and  describes  the  prop- 
erty, and  says :  "  And  whereas  said  Agnes  A.  Sohrenkle,  trustee 
as  aforesaid,  is  of  opinion  that  it  is  safe  and  proper  to  use  and 
apply  said  trust  estate  for  the  benefit  of  said  cestuis  que  trust- 
ent  by  conveying  to  each  of  them  the  one  undivided  third  of 
said  land  above  described,  and  that  no  reason  remains  for  the 
further  continuance  of  said  trust,  and  it  is  for  the  interest  and 
advantage  of  each  of  said  cestuis  que  trustent  that  the  same 
should  be  so  conveyed."  In  pursuance  thereof  the  deed  was 
executed  and  signed  by  her  as  "  trustee." 

The  deed  is  strictly  in  conformity  to  the  words,  terms  and 
conditions  of  the  trust,  as  to  the  discretionary  powers  of  the 
trustee,  contained  in  the  will.  It  was  expressly  executed  in 
pui-suance  of  the  trust. 

Had  she  power  to  execute  this  deed  ? 

The  dui-ation  of  the  trust  is  not  expressly  declared  in  the 
will.  If  it  was  intended  to  be  perpetual,  it  would  be  against 
the  policy  of  the  law,  and  fail.  In  that  event  each  of  the  grand- 
children would  have  taken  a  vested  fee  simple  to  the  one  undi- 
vided third,  the  same  as  declared  in  the  deed.  But  I  do  not 
think  the  trust  was  to  be  perpetual.  From  the  language  and 
terms  used,  I  think  it  was  to  continue  only  until  the  grandchild- 
ren came  of  lawful  age.  That  view  harmonizes  with  all  the 
expressions  used.  The  provisions  for  the  common  pleas  ap- 
pointing a  successor  strongly  sustain  this  view :  ^^  In  case  of 
the  decease  of  my  wife,  or  other  inability  to  act  as  such  ti-ustee," 
evidently  refei*s  to  the  minority  of  the  grandchildren. 

One  clause  in  the  will  may  raise  some  doubt  or  uncertainty 
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The  trust  is  for  the  use,  benefit  and  behoof  of  the  three  gi-and- 
children,  **  and  the  survivor  or  survivors  of  them  and  their  lauh 
ful  issue^^^  but  subject  to  the  control  of  the  said  trustee,  and  not 
subject  to  the  control,  contracts  or  liabilities  of  the  said  grand- 
children. The  words  "  their  lawful  issue  "  do  not  refer  to  the 
lawful  issue  of  the  survivor,  but  the  lawful  issue  of  one  that 
might  die  before  coming  to  lawful  age.  In  other  words,  the 
trust  was  for  the  use,  benefit  and  behoof  of  the  three  grandchild- 
ren, to  the  survivor  or  survivors  and  the  lawful  issue  of  such  as 
may  decease  before  coming  of  age.  If  one  or  two  died  before 
coming  of  age,  not  having  lawful  issue,  the  trust  was  then  for 
the  benefit  of  the  survivors  or  survivor  and  the  lawful  issue  of 
the  deceased.  The  subsequent  clause  in  the  trust  confirms  this 
view.  The  trust  was  for  the  maintenance,  education  and  ben- 
efit of  said  three  grandchildren,  and  for  the  improvement  of 
their  said  trust  estates  ....*'  with  power  to  aid  any  one,  or  all 
of  them,  by  paying  to  them,  or  any  one  of  them,  such  sums  of 
money  as  she  shall  think  proper  after  they  or  either  of  them, 
shall  arrive  at  legal  age."  Then  follows  the  other  clause  on 
which  the  deed  was  made,  "  or  the  said  trustee  may  otherwise 
use  or  apply  the  said  trust  estate  for  their  benefit,  in  case  she 
shall  be  of  the  opinion  that  the  same  will  be  safe  and  proper.'' 

All  these  expressions  seem  to  contemplate  that  the  trust  shall 
continue  during  the  minority  of  the  grandchildren,  and  may, 
when  they  arrive  at  legal  age,  be  terminated  by  the  trustee  if 
she  believe  it  to  be  safe  and  proper  for  them. 

We  believe,  for  the  reasons  given,  that  the  law  is  with  the 
plaintiffs,  on  the  case  stated.  It  is,  therefore,  ordered  that 
judgment  be  entered  for  the  plaintiffs  against  the  defendant  on 
the  case  stated  for  f  3,650,  with  interest  thereon  from  June  22, 
1895,  with  costs  of  suit 

Error  assigned  was  entry  of  judgment  for  plaintiff  on  case 
stated. 

Frank  Thomson^  for  appellant,  cited :  Kif  e  v.  Geyer,  59  Pa.  893. 

John  D.  Shafery  for  appellees,  cited :  Keyser's  App.,  57  Pa. 
236;  Barnett's  App.,  46  Pa.  892;  Ogden's  App.,  70  Pa.  501; 
Kontzleman's  Eet^  136  Pa.  142. 
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Per  Curiam,  November  8,  1895  : 

The  questions  presented  in  this  case  stated  were  fully  con- 
sidered and  rightly  disposed  of  by  the  learned  judge  of  the 
court  below,  and  the  judgment  is  affirmed  on  his  opinion. 

Judgment  affirmed. 


Columbus  Land  Company  v.  James  A.  McNally, 
Appellant. 

Affidavit  of  defense — Evasive  affidavit^C)rporaiioip— Stock  subscription. 

In  an  action  of  assumpsit  upon  a  stock  subscription,  where  the  sub- 
scription paper  shows  the  name  of  the  defendant,  the  number  of  shares 
of  stock  subscribed  and  their  money  value,  an  affidavit  of  defense  which 
admits  the  signature,  but  denies  that  the  defendant  filled  out  the  number 
of  shares  is  evasive,  inasmuch  as  it  does  not  deny  that  defendant  wrote 
opposite  his  name  the  amount  in  the  money  column,  thus  indicating  the  par 
value  of  the  stock  for  wliich  he  subscribed ;  and  a  rule  for  judgment  in 
such  case  should  be  made  absolute. 

Argued  Nov.  1,  1895.  Appeal,  No.  191,  Oct.  T.,  1895, 
No.  615,  by  defendant,  from  order  of  C.  P.  No.  8,  Allegheny 
County,  May  T.,  1895,  No.  615,  making  absolute  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense.  Before 
Sterertt,  C.  J.,  Green,  Williams,  McCollitm,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

From  the  record  it  appeared  that  the  paper  upon  which  suit 
was  brought  was  as  follows : 

"Whereas,  it  is  proposed  to  organize  a  corporation  under 
and  by  virtue  of  the  laws  of  the  State  of  Pennsylvania  to  be 
known  as  the  Columbus  Land  Company,  of  Pittsburgh,  the 
purpose  of  which  shall  be  the  purchase,  holding,  leasing  and 
selling  of  real  estate ;  the  capital  stock  whereof  is  to  be  the 
sum  of  $50,000  divided  into  1,000  shares  of  the  par  value  of 
(50.00  per  share  and  which  shall  have  its  principal  place  of 
business  in  the  City  of  Pittsburgh,  Allegheny  County,  Pennsyl- 
vania. 

"  Now,  we,  the  undersigned,  do  hereby  subscribe  the  amounts 
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set  opposite  our  names  to  the  capital  stock  of  said  corporation^ 
and  we  hereby  agree  to  pay  the  same  at  such  times  and  in  such 
sums  as  the  Board  of  Directora  of  said  proposed  corporation 
shall  determine,  said  payments  to  be  made  to  the  treasurer  of 
said  proposed  corporation. 

*'  Witness  our  hands  the  9th  day  of  March,  1893. 


Name. 

No.  of 
Shares. 

Amount. 

John  Fai-rell 

20 

$1,000.00 

Wm.  Loeffler 

20 

1,000.00 

W.  E.  Howley 

20 

1,000.00 

J.  Ledlie  Gloninger 

10 

500.00 

Frank  A.  Hopper 

20 

1,000.00 

T.  J.  Fitzpatrick 

2 

100.00 

C.  E.  Flynn 

2 

100.00 

J.  H.  Gloninger 

2 

100.00 

H.  F.  McGrady 

10 

500.00 

James  A.  McNally 

20 

1,000.00 

Plaintiffs  statement  averred  that  numerous  meetings  of  the 
proposed  stockholders  of  said  corporation  were  held  in  relation 
to  the  affairs  thereof,  of  all  of  which  the  said  James  A.  McNally 
had  notice  and  some  of  which  he  attended,  and  that  subse- 
quently the  said  coi-poration  was  organized  under  the  act  of 
the  general  assembly  known  as  the  corporation  act  of  1874  and 
its  supplements. 

That  James  A.  McNally,  the  above  named  defendant,  agreed 
to  subscribe  and  did  subscribe  for  twenty  shares  of  the  capital 
stock  of  said  corporation,  the  par  value  of  each  share  being 
950.00,  and  the  amount  of  his  subscription  being  the  sum  of 
$1,000. 

Defendant's  aflSdavit  of  defense  was  as  follows : 

It  is  not  true  that  I  agreed  to  subscribe  and  did  subscribe  for 
twenty  (20)  shares  of  the  capital  stock  of  the  Columbus  Land 
Company  of  the  par  value  of  fifty  dollars  ($50.00)  a  share.  It 
is  true  that  I  wrote  my  name  to  the  paper  dated  March  9, 
1898,  of  which  a  copy,  I  believe,  is  annexed  to  the  aflBdavit  of 
claim,  but  I  did  not  fill  out  any  number  of  shares  in  the  oom« 
pany  which  I  was  willing  to  take.  I  signed  the  paper  without 
any  examination  of  its  contents,  and  with  the  understanding 
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that  it  was  a  paper  to  be  used  as  a  feeler  to  see  how  many  per- 
sons were  willing  to  go  together  and  raise  sufficient  money  to 
purchase,  as  I  understood*  a  lot  on  Penn  avenue,  in  the  city  of 
Pittsburg,  for  use  as  a  club  house  for  the  Columbus  Club. 
After  I  signed  the  paper  it  seems  some  person,  without  my 
knowledge  or  consent,  has  filled  out  the  twenty  (20)  shares  of 
stock  for  me,  and  subsequently,  without  my  knowledge  or  con- 
sent, and  some  six  (6)  montlis  after  I  had  signed  the  paper,  an 
application  was  made  for  a  charter  for  a  company  having  for 
its  purpose  the  purchase  and  sale  of  real  estate,  and  also  the 
holding,  leasing  and  selling  of  real  estate.  I  was  not  consulted 
about  the  formation  of  the  company,  nor  the  purpose  for  which 
it  was  to  be  organized,  and  I  gave  no  authority  to  any  one  for 
me  to  assent  to  the  orginization  of  any  such  company  with  any 
such  powers.  I  deny  that  I  attended  any  of  the  meetings  of 
the  stockholders  of  the  Columbus  Land  Company.  As  I  believe, 
I  did  not  receive  any  notices  or  any  calls  for  payments  to  stock 
of  the  Columbus  Land  Company. 

For  several  years  prior  to  1893  there  had  been  efforts  made 
by  membei-s  of  the  Columbus  Club  in  reference  to  the  purchase 
of  property  for  a  club  house,  but  as  I  always  understood,  the 
purchase  was  to  be  by  the  club  itself,  and  was  to  be  the  prop- 
erty, which  I  thought  to  be  peculiarly  fitted  for  such  a  purpose, 
on  Penn  avenue.  I  never  authorized  the  purchase  of  the  pres- 
ent property  on  Sixth  avenue,  and  I  did  not  approve  of  the 
same,  and  I  did  not  subscribe  to  any  company  to  aid  in  the  pur 
chase  of  such  property,  and,  so  far  as  I  was  concerned,  I  opposed 
the  purchase  of  the  Sixth  avenue  property. 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

Error  assigned  was  above  order. 

James  A.  Pierce^  D.  T.  Watson  and  Johns  Me  Cleave  with 
him,  for  appellant. — Generally  it  is  sufficient  if  the  affidavit  set 
forth  facts  showing  a  solid  defense  which  can  probably  be  estab- 
lished. It  is  not  necessary  that  in  such  a  paper  he  should  meet, 
by  an  oath,  every  objection  or  argrument  against  his  case  which 
fine  critical  skill  may  deduce.  Liebersperger  v.  Reading  Sav- 
ings Bank,  30  Pa.  531 ;  Hugg  v.  Scott,  6  Wharton,  277 ;  Noble 
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V.  Kreui*amp,  111  Pa.  68 ;  Thompson  v.  Clark,  56  Pa.  83 ; 
McPherson  v.  Allegheny  Nat,  Bank,  96  Pa.  135;  Selden  v. 
Neemes,  43  Pa.  421;  Bronson  v.  Silverman,  77  Pa.  94;  Moeck 
V.  Littell,  82  Pa.  854 ;  Roberts  v.  Austin,  5  Wharton,  825 ; 
Twitchell  v.  McMurtrie,  77  Pa.  883 ;  Kouiitz  v.  Citizens  Oil 
ReBnery  Co.,  72  Pa.  392 ;  Lawrence  v.  Smedley,  6  W.  N.  C,  42. 

A.  V.  D.  Watterson^  A.  B,  Beidy  with  him,  for  appellee. 
The  affidavit  is  insufficient  and  evasive :  Lord  v.  Ocean  Bank, 
20  Pa.  884 ;  Selden  v.  Neemes,  43  Pa.  421 ;  Peck  v.  Jones,  70 
Pa.  88. 

Per  Curiam  :  November  8, 1895. 

While  the  defendant  admits  that  he  ^^  wrote  "  his  name  to 
the  paper,  a  copy  of  which  is  annexed  to  the  affidavit  of  claim, 
he  says  he  did  not  fill  out  any  number  of  shares  in  the  com- 
pany which  he  was  willing  to  take ;  but  he  does  not  deny  that 
he  wrote,  opposite  his  name  in  the  money  column,  1,000,  indi- 
cating that  the  amount  or  par  value  of  the  stock  for  which  he 
subscribed  was  $1,000.  The  affidavit  of  defense  is  evidently 
evasive,  and  the  court  below  was  clearly  right  in  treating  it  as 
insufficient. 

Judgment  affirmed. 


James  H.  Billington,  Appellant,  v.  T.  Henry  Sweeting. 

Nancy  P.  Munson  v.  T.  Henry  Sweeting. 

Elmira  M.  Sweeting  v.  T.  Henry  Sweeting. 

Jud{;men^— Husband  and  wife — Fraudulent  cortfeasion  of  judgment^Evi- 
dence. 

A  husband  who  is  solvent  may  make  a  valid  gift  to  his  wife,  but  the 
fact  of  the  gift  and  evory  element  necessary  to  sustain  the  claim  of  the 
married  woman  as  against  her  husband's  creditors,  must  be  established  by 
clear  and  satisfactory  evidence :  Appeal  of  Hart,  Lee  &  Co.,  157  Pa.  200 ; 
Wilson  et  al.  v.  Silkman,  D7  Pa.  509. 

In  a  proceeding  to  determine  tho  validity  of  a  judgment  confessed  by  a 
defendant  in  an  execution  to  his  wife,  the  defendant  testified  that  at  the 
time  of  his  marriage  he  owned  certain  stock,  which  after  his  marriaofe  he 
gave  to  his  wife ;  that  a  few  months  later  she  returned  it  to  him ;  that  he 
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sold  it  for  the  sum  for  which  judgment  was  confessed,  and  used  the  money 
for  twelve  years  in  his  business  without  accounting  on  his  part  or  claim 
on  the  part  of  his  wife.  The  only  corroborative  proof  was  the  testimony 
of  defendant's  wife  and  mother-in-law,  who  testified  as  to  the  fact  of  the 
gift.  They  did  not  testify  that  the  stock  was  anything  more  than  a  paper 
purporting  to  be  such  stock ;  they  did  not  testify  to  the  alleged  sale  of  it 
by  him,  nor  to  the  price  obtained  for  it.  The  auditor  found  that  the  de- 
fendant's testimony  was  unworthy  of  credit.  Held,  that  the  testimony  of 
the  other  two  witnesses  was  insufficient  to  corroborate  the  defendant  upon 
any  question  relating  to  the  sale  of  the  stock  or  the  price  obtained  for  it, 
and  that  it  was  insufficient  to  sustain  the  validity  of  the  judgment. 

Argued  Jan.  10,  1895.  Appeal,  No,  60,  July  T.,  1894,  by 
plaintiff  from  order  of  C.  P.  No.  8,  Phila.  Co.,  June  T.,  1892, 
Nos.  1028,  975  and  976,  dismissing  exceptions  to  auditor's  re- 
port. Before  Steerett,  C,  J.,  Green,  Williams,  MoCol- 
LUM,  Mitchell,  Dean  and  Fell,  JJ.    Revei-sed. 

Exceptions  to  auditor's  report  distributing  the  funds  in 
court  arising  from  the  sheriffs  sale  of  the  pei-sonal  property  of 
defendant. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  asHgned  was  in  dismissing  exceptions  to  auditor's  re- 
port. 

Amos  Briggs^  for  appellant. — Mrs.  Sweeting  and  Mi-s.  Munson 
were  not  mere  innocent  acceptors  of  judgments  fraudulently 
confessed,  but  they  wei*e  active  participatoit}  in  consummating 
the  fraudulent  scheme  which  the  learned  auditor  has  reported 
that  Mr.  Sweeting  concocted  to  cheat  the  appellant:  Bunn  v. 
Ahl,  29  Pa.  887. 

Not  crediting  Mr.  Sweeting,  there  is  not  a  word  as  to  the 
amount  received  from  the  sale  of  the  stock,  and  yet  the  learned 
auditor  has  augmented  the  judgment  $8,650  on  account  of  it. 

In  cases  like  this  it  has  always  been  held  that  to  sustain  the 
claim  of  a  member  of  the  family  against  bona  fide  creditors  the 
evidence  must  be  clear  and  convincing:  Gamber  v.  Gamber, 
18  Pa.  363;  Keeney  v.  Good,  21  Pa.  349;  Gault  v.  Safin,  44 
Pa.  307 ;  Wilson  v.  Silkman,  97  Pa.  509. 

Ormond  Ramho^  for  appellee.    A  husband  honestly  indebted 
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to  his  wife  and  other  creditors,  may  lawfully  confess  judgment 
in  favor  of  his  wife:  Wingerd  v,  Fallon,  95  Pa.  184;  Watch 
Co.,  V.  Bedillion,  181  Pa.  885 ;  Werner  v.  Zierfuss,  162  Pa.  860. 

When  there  is  an  actual  debt,  the  jury  cannot  be  permitted 
to  infer  fraudulent  intent  from  the  mere  fact  of  payment  or  pre- 
ference given  to  it:  Bear's  Est.,  60  Pa.  430. 

A  debtor  may  confess  a  judgment  to  protect  his  surety  from 
loss :  Wolf  V.  Kohr,  188  Pa.  19 ;  Miller  v.  Howry,  8  Pen.  &  W. 
374 ;  Stewart  v.  Stocker,  1  Watts,  185 ;  Ardesco  Oil  Co.  v. 
North  American  Mining  &  Oil  Co.,  66  Pa.  875. 

Opinion  by  Mr.  Justice  Williams,  January  6, 1896: 
The  contention  of  the  appellant  in  the  court  below  was  that 
the  judgment  under  which  the  wife  of  the  defendant  claimed 
the  bulk  of  the  fund  in  court  was  fraudulent.  The  facts  shown 
by  the  report  of  the  learned  auditor  are  that  Sweeting  was  con- 
ducting a  large  business  in  bicycles  in  the  city  of  Philadelphia 
for  some  years  prior  to  the  28th  of  July,  1892.  Finding  him- 
self, as  he  says,  unable  to  pay  his  debts,  he  disclosed  his  situa- 
tion to  his  wife  and  her  mother  who  lived  with  them,  and  after 
a  day  or  two  of  consideration  an  attorney  was  consulted.  The 
result  was  that  judgment  notes  payable  one  day  after  date  were 
executed  by  Sweeting  in  the  following  order:  To  his  wife  for 
about  twelve  thousand  dollars;  to  her  mother  for  about  eleven 
thousand  dollars ;  to  Ann  Slover  for  about  four  thousand  dol- 
lars ;  to  James  H.  Billington,  the  appellant,  for  four  thousand 
two  hundred  and  fifty  dollars,  for  money  borrowed  some  three 
years  before.  On  the  next  day  judgment  was  entered  upon  all 
these  notes  at  the  instance  of  Sweeting,  and  writs  of  fieri  facias 
were  issued  and  placed  in  the  hands  of  the  sheriff  so  as  to  se- 
cure priodty  in  the  order  above  named.  Upon  these  writs  the 
stock  nxiA  personal  goods  of  the  defendant  were  sold  and  the 
proeMds  are  insufficient  to  pay  all  the  writs.  Billington  can- 
not be  reached  if  the  previous  writs  are  entitled  to  be  paid  in 
foil.  He  accordingly  attacked  the  judgments  of  Mi's.  Sweet- 
ing, and  her  mother,  Mi*s.  Munson,  before  the  auditor,  who  found 
that  only  four  thousand  seven  hundred  dollars  was  due  to  Mrs. 
Ifmiflon,  but  sustained  the  judgment  of  Mi*s.  Sweeting  for  the 
amoont  named  in  the  note.  Whether  his  conclusion  upon  this 
question  is  supported  by  the  facts  found  by  the  auditor  is  the 
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question  now  raised*  Mrs.  Sweeting  alleges  that  her  judgment 
represents  two  items  of  indebtedness.  One  is  for  money  loaned 
to  her  husband  out  of  her  separate  estate,  amounting  to  twenty* 
four  hundred  dollars.  The  other  is  for  the  sum  of  eight  thous- 
and six  hundred  and  fifty  dollars  claimed  to  be  the  proceeds  of 
a  sale  of  one  hundred  and  fifty  shares  of  American  Chain  Com- 
pany stock.  This  stock  originally  belonged  to  the  defendant. 
The  story  told  to  establish  the  right  of  his  wife  to  this  sum  of 
money  as  its  proceeds  is,  that  in  1880,  at  the  time  of  her  mar- 
riage, her  husband  gave  her  this  stock ;  that  a  few  months 
later  she  returned  it  to  him ;  that  he  sold  it  for  the  sum  named, 
and  used  the  money  for  twelve  years  in  his  business  without 
accounting  on  his  part,  or  claim  on  the  part  of  his  wife. 

A  man  who  is  solvent  may  make  a  valid  gift  to  his  wife : 
Appeal  of  Hart,  Lee  &  Co.,  157  Pa.  200,  but  the  fact  of  the  gift 
and  every  element  necessary  to  sustain  the  claim  of  a  married 
woman  as  against  her  husband's  creditors,  must  be  established 
by  clear  and  satisfactory  evidence :  Wilson  etal.  v.  Silkman,  97 
Pa.  509.  If  the  evidence  of  Mrs.  Sweeting  and  her  mother 
should  be  regarded  as  sufficient  to  support  a  finding  that  the 
Chain  Company  stock  was  given  to  Mrs.  Sweeting  and  returned 
by  her  to  her  husband  in  1880,  and  that  he  thei*eby  became 
debtor  to  her  for  its  value,  what  have  we  to  show  its  value  ? 
Sweeting  was  secretary  of  the  Chain  Company  and  had  the 
custody  of  its  books  and  papers.  These  have  all  disappeared. 
Nothing  remains  of  the  company.  Its  stock  is  without  value. 
The  ownership  of  the  stock  by  Sweeting  in  the  first  instance, 
the  alleged  sale  of  it  by  him,  the  price  obtained  for  it,  depend 
on  his  uncorroborated  testimony.  His  purpose  to  defraud  the 
appellant  and  others  of  his  creditors  was  so  apparent,  and  his 
testimony  was  so  unsatisfactory,  that  the  auditor  found  it  to 
be  unworthy  of  credit;  and  he  would  have  rejected  this  part  of 
the  claim  but  for  what  he  characterizes  as  a  "  very  fortunate  " 
circumstance  for  her,  viz,  the  fact  that  her  own  testimony  and 
that  of  her  mother  support  ^^  what  is  the  crucial  part  of  the  case." 
The  crucial  part  of  her  case  related  to  the  sale  of  the  stock 
and  the  price  received  for  it,  and  upon  neither  of  these  sub- 
jects, as  we  understand  the  report  of  the  auditor,  and  so  much 
of  the  evidence  as  is  before  us,  did  either  Mrs.  Sweeting  or 
Mrs.  Munson  profess  to  have  any  knowledge  whatever.    If  full 
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credence  be  given  to  their  testimony  it  goes  no  further  than  to 
establish  the  fact  that  a  paper  purporting  to  be  stock  of  the 
American  Chain  Company  was  given  by  Sweeting  to  his  wife 
at  or  soon  after  their  marriage,  and  that  it  was  returned  to  him 
on  their  return  fix>m  their  bridal  tour.  So  far  as  the  testimony 
shows,  if  that  of  Sweeting  be  left  out,  he  may  have  the  stock, 
if  stock  it  was,  at  this  time.  He  may  never  have  received  one 
farthing  fi-om  it,  or  been  able  at  any  time  since  its  return  to 
him  to  dispose  of  it  at  any  price.  We  cannot  see  how  upon 
the  auditor's  view  of  the  case,  and  of  the  unreliable  ohai*acter 
of  the  testimony  of  Sweeting,  we  can  do  otherwise  than  hold 
that  he  was  mistaken  in  his  view  of  the  effect  of  the  testimony 
of  Mrs.  Sweeting  and  her  mother,  and  in  his  conclusion  that 
their  testimony  corroborated  that  of  the  defendant  upon  any 
question  relating  to  the  sale  of  the  stock  or  the  price  obtained 
for  it.  The  case  of  Mrs.  Sweeting,  as  the  auditor  well  said,  is 
surrounded  by  "circumstances  of  suspicion  ;"  and  the  evidence 
relied  on  to  show  the  sale  of  stock  in  a  company  of  which  no 
trace  remains,  for  nearly  nine  thousand  dollars  in  cash,  and  its 
receipt  and  retention  by  the  defendant,  falls  far  below  the 
standard  required  by  Wilson  etal.  v.  Silkman,  supra,  and  Kings- 
bury y.  Davidson,  112  Pa.  880.  The  bona  fides  of  the  claim 
for  twenty-four  hundred  dollars  does  not  seem  to  be  questioned. 
The  judgment  may  stand  for  that  sum  under  the  authority  of 
Gicker  v.  Martin,  50  Pa.  188,  and  for  that  sum  only  it  is  enti- 
tled to  participate  in  the  fund.  The  report  is  now  modified 
by  reducing  the  sum  allowed  on  the  writ  in  favor  of  Mrs, 
Sweeting  to  twenty-four  hundred  dollars,  and  the  record  is 
remitted  that  the  court  may  revise  the  decree  of  distribution 
accordingly. 


Henry  Kurtz,  Appellant  v.  Adam  Hoke  and  Henry  Hoke. 

Way^—Uninelosed  woocUand^Frescription^CarUinuity  of  user— Act  of 
April  26,  1860. 

FrioT  to  the  act  of  April  25,  1850,  see.  21,  P.  L.  572,  which  declared 
that  no  prescriptive  right  to  a  road  through  uninclosed  woodland  should 
thereafter  be  acquired,  a  person  could  acquire  by  continuous  use  for 
iweuty-one  years  a  right  to  a  way  through  uninclosed  woodland,  and  mere 
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immaterial  changes  in  the  roadbed  caused  by  washing  of  rains  and  time 
did  not  inten-upt  the  continuity  of  the  use,  if  the  road  substantially  re- 
mained the  same  road. 

Since  the  act  of  April  25,  1850,  declaring  that  no  prascriptive  right  to  a 
road  through  uninclosed  woodland  should  thereafter  be  acquired,  a  right 
by  continuous  use  for  twenty-one  years  of  a  way  over  arable  land  does 
not  draw  with  it  a  right  of  way  over  the  uninclosed  woodland  belonging 
to  the  owner  of  the  arable  land  and  adjoining  such  land. 

Practice,  Supreme  Court— Becord^Answer  to  points. 

Where  on  an  appeal  to  the  Supreme  Couit,  the  record  shows  a  point 
and  an  answer  thereto  reduced  to  writing  by  the  lower  court,  and  the 
point  and  answer  are  assigned  as  error,  the  point  and  answer  will  be  con- 
sidered a  part  of  the  record,  although  the  reporter's  notes  and  the  state- 
ment of  the  court  below  on  a  motion  for  a  new  trial  indicate  that  the 
point  was  not  read  to  the  juiy,  and  the  instruction  embodied  in  it  was 
shown  by  the  record  not  to  have  been  given  to  the  jury  in  the  general 
charge. 

Argued  Feb.  21,  1895.  Appeal,  No.  228,  Jan.  T.,  1895,  by 
plaintifiF,  from  judgment  of  C.  P.  Lebanon  Co.,  on  verdict 
for  defendants.  Before  Green,  Williams,  McCollum,  Dean 
and  Fell,  J  J.    Reversed. 

Trespass  for  cutting  down  a  fence  across  a  lane.  Before 
Meily,  p.  J. 

The  facts  appear  by  the  charge  of  the  court  below,  and  the 
opinion  of  the  Supreme  Court. 

The  court  charged  as  follows : 

The  action  is  an  action  of  trespass  to  recover  the  sum  of  one 
dollar,  as  claimed  by  the  plaintiff  upon  the  stand,  against  the 
defendants,  who  cut  down  a  gate  or  a  fence  across  the  lane 
which  the  plaintiff  claims  is  upon  his  land,  and  which,  as  he 
alleges,  the  defendants  had  expressly  agreed  to  maintain — that 
is,  to  maintain  the  lane  at  that  point  and  to  maintain  the  gate 
there,  and  upon  the  portion  that  he  got  from  Bleistein  says 
that  they  were  to  pay  twenty-five  cents  a  year,  or  keep  it  clear 
of  briers. 

Now  if  the  contention  of  the  plaintiff  is  correct,  that  is,  if 
you  believe  the  testimony  given  by  Mr.  Kurtz  himself  and  by 
Mr.  Bleistein — if  you  should  believe  upon  the  consideration  of 
all  the  testimony  that  their  theory  is  correct,  then  the  plaintiff 
would  be  entitled  to  recover.  [But  the  defendants  deny  that 
state  of  facts,  and  contend  that  they  had  a  prescriptive  right  of 
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way  over  certain  portions  of  tliis  land  held  by  Bleistein  and 
Kurtz,  and  that  in  consideration  of  giving  up  that  prescriptive 
right  of  way,  they  gave  them  (the  defendants)  this  straight 
portion  from  their  house  and  barn  out  to  the  Lancaster 
road.]   [1] 

[Now  the  further  qiiestion  will  be,  if  you  believe  the  defend- 
ants, whether  that  prescriptive  right  of  way  was  acquired  over 
uninclosed  woodland,  or  inclosed  woodland,  if  they  had  .the 
prescriptive  right  of  way.]  [2] 

Now  there  is  a  difference  between  the  two.  Prior  to  the  act 
of  1850,  a  continuance  of  uninterrupted  enjoyment  of  a  way 
across  uninclosed  woodland  for  a  period  of  over  twenty-one  years 
was  presumptive  evidence  of  a  gran^;  that  is  to  say,  an  unin- 
terrupted user  for  twenty-one  years  is  the  same  as  if  a  deed  were 
held  for  it,  but  such  way  over  uninclosed  woodland  must  be  affirm- 
atively proved.  Tou  must  be  satisfied  that  such  a  right  exists 
— did  exist  for  twenty-one  yeara  prior  to  the  act  of  1850  con- 
tinuously and  uninterruptedly,  and  further,  you  must  be  satis- 
fied that  it  was  substantially  the  same  road  from  one  end  to 
the  other ;  that  is,  you  cannot  establish  a  road  with  a  variance 
of  ten  or  twenty  feet,  or  running  anywhere  over  the  timber 
land.  It  must  be  substantially  the  same  road.  It  does  not 
need  to  be  precisely  the  same  road,  that  is,  confined  to  the  same 
limits,  but  it  must  be  practically  the  same  road.  In  the  course 
of  time  it  would  of  course  change  imperceptibly  and  from  time 
to  time,  by  reason,  you  might  say,  of  the  weather  or  of  other 
causes,  but  if  it  has  retained  substantially  the  same  character, 
if  it  has  not  lost  its  identity  as  the  same  road  substantially, 
that  would  be  sufficient,  and  if  that  is  established  to  your  sat- 
isfaction, then  of  course  a  prescriptive  right  has  been  acquired 
to  that  way. 

[But  if  you  should  find  that  it  was  not  uninclosed  wood- 
land, then  it  would  only  take  twenty-one  years  of  continuous 
adverse  user  to  acquire  that  right.]  [8]  [If  you  believe  that 
the  defendants  then  gave  up  that  prescriptive  right  of  way  in 
exchange  for  this  portion  of  the  lane  that  is  now  in  dispute  as 
I  have  stated,  they  would  be  entitled  to  a  verdict.]  [4]  This 
is  simply  a  question  of  fact  for  you  to  decide,  as  to  which  of 
the  parties  is  correct.  If  you  decide  that  the  defendants  ex- 
pressly agreed  with  these  parties,  Bleistein  and  Kurtz,  to  keep 
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up  this  lane  and  maintain  a  gate  and  pay  twenty-five  cents  a 
year  or  keep  it  clear  of  briers,  that  of  course  would  be  an  ex- 
l)res8  contract,  and  regardless  of  anything  else  a  man  must  be 
bound  by  his  express  contract.  [But  the  defendants  deny  that ; 
they  deny  the  entire  contention  of  the  plaintiff,  and  affirm  that 
they  had  rights  there  which  they  gave  up  in  consideration  of 
getting  this  lane.]   [5] 

Now  you  must  weigh  the  testimony.  There  is  considerable 
testimony  upon  these  points  and  it  varies  greatly,  and  that  is 
because  it  covers  a  great  many  years.  As  a  man  grows  older, 
of  course  his  recollection  fails  like  everything  else. 

If  you  find  that  the  plaintiff  has  established  his  case,  if  you 
believe  his  witnesses,  then  of  course  he  is  entitled  to  recover. 
If  you  believe  the  contention  of  the  defendants  here,  why  then 
they  are  entitled  to  your  verdict  in  their  favor.  We  will  have 
to  leave  the  case  with  you. 

Defendants'  points  were  as  follows: 

1.  That  the  act  of  April  26, 1850,  as  to  the  right  of  way  by 
user  through  uninclosed  woodland  does  not  apply  to  this  case 
if  the  jury  believe  that  this  woodland  was  and  had  been  inclosed, 
during  a  period  of  eighteen  years  or  more  as  testified  to  by 
Henry  Kurtz  and  othei*s,  leaving  an  opening  of  about  forty 
yards  at  the  one  corner  thereof,  and  if  the  jury  believe  this 
fact  that  then  their  verdict  must  bo  for  the  defendants.  An- 
swer: Affirmed.  [6] 

2.  If  the  jury  believe  that  the  way  of  Henry  Hoke  through 
the  lane  of  Kurtz  had  been  used  by  Hoke  for  a  period  of 
twenty-one  years  uninterruptedly,  the  greater  part  of  which 
was  through  inclosed  farm  land,  the  terminals  of  said  way  be- 
ing the  same  for  the  said  period  of  time,  then  the  jury  must 
find  for  the  defendants.     Answer:  Affirmed.  [7] 

8.  If  the  jury  believe  that  John  Bleistein,  the  predecessor  in 
title  to  this  plaintiff  of  the  land  upon  which  the  trespass  was 
committed,  did,  in  exchange  of  Henry  Hoke's  right  to  go  over 
his  land  to  the  plank  road,  grant  him  a  right  of  way  from  his 
house  to  the  lane  of  plaintiff,  then  the  verdict  must  be  for  de- 
fendants.   Answer:  Affirmed.  [8J 

4.  The  act  of  1850  does  not  apply  to  user  of  a  way  over  any 
other  than  uninclosed  woodland,  and  if  the  jury  believe  tiiat 
the  greater  or  a  large  part  of  this  way  passed  through  arable 


Digitized  by  VjOOQIC 


KURTZ,  Appellant,  v.  HOKE  et  al  169 

1896.]  Points. 

land  through  an  open  lane  fenced  on  each  side,  for  more  than 
twenty-one  years  prior  to  the  destruction  or  removal  of  the 
cross  fence  by  defendants,  then  the  prescriptive  right  over  that 
part  draws  with  it  the  right  of  way  through  plaintiff's  wood- 
land inclosed  or  uuinclosed,  and  the  plaintiff  cannot  recover. 
Answer:  AflBrmed.  [9] 
Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

Errors  assigned  were  (1-9)  above  instructions,  quoting  them. 

Luther  F.  Soucky  for  appellant.— The  evidence  in  this  case 
conclusively  shows  that  this  woodland  was  uninclosed  up  to  the 
year  1882.  In  the  court  below  the  plaintiff  contended  that  if 
the  defendant  cut  down  the  plaintiff's  fence  at  a  point  which 
was  not  on  the  road,  as  used  by  the  defendants  and  those  under 
whom  they  claim,  for  twenty-one  years  continuously,  prior  to 
Apiil  25, 1850,  then  the  defendants  are  trespassers  and  must 
answer  in  damages  to  the  plaintiff :  Brake  v.  Crider,  107  Pa. 
210  ;  Okeson  v.  Patterson,  29  Pa.  22. 

We  contend  here  that  the  minds  of  the  juiy  were  misled 
from  fairly  considering  this  proposition  by  other  questions  sub- 
mitted to  them  on  which  there  was  no  evidence  to  justify  such 
a  submission. 

In  the  charge  to  the  jury  as  specified  in  the  2d  and  8d  excep- 
tions, the  court  erred  in  submitting  to  the  juiy  the  question  of 
inclosed  or  uninclosed  woodland,  without  any  evidence  to  sup- 
port the  theory  that  it  was  inclosed  woodland  :  Selser  v.  Rob- 
erts, 105  Pa.  242 ;  Ulrich  v.  Arnold,  120  Pa.  170. 

If  the  road  is  rambling,  sometimes  along  one  line  and  some- 
times along  toother,  it  is  inadequate  evidence  of  a  grant:  Ar- 
nold v.  Cornman,  50  Pa.  861. 

The  affirmance  of  defendants'  fourth  point  embraced  in  the 
ninth  exception  must  surely  be  error.  In  this  point  it  is 
claimed  that  the  prescriptive  right  over  the  arable  land  of  the 
plaintiff  through  an  open  lane,  draws  with  it  the  right  of  way 
through  plaintiff's  woodland  inclosed  or  uninclosed.  This  prop- 
osition is  in  direct  opposition  to  the  act  of  1850,  so  far  as  the 
uninclosed  woodland  of  plaintiff  is  concerned.  No  authority 
in  support  of  such  a  proposition  was  submitted  to  the  court 
below. 
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The  owner  of  a  prescriptive  right  over  arable  land  must, 
since  the  act  of  1850  (if  he  had  no  right  before),  obtain  a  right 
of  way  by  gi'ant,  or  by  proceedings  in  the  quarter  sessions  under 
the  road  laws,  over  the  intermediate  uninclosed  woodland,  be- 
tween  the  point  where  his  right  over  the  arable  land  stops  and  a 
point  where  his  right  over  arable  land  again  begins:  Hersch- 
berger  v.  Kachel,  1  Woodward's  Decisions,  488. 

W.  M.  Derry  for  appellees. — Where  particular  instructions 
on  a  given  point  are  not  asked  for,  the  court  will  be  reviewed 
upon  the  general  effect  of  the  charge,  and  not  upon  sentences 
or  paragiaphs  selected  f i*om  it ;  if  as  a  whole  the  charge  was 
calculated  to  mislead,  there  is  error  in  the  record,  if  not,  there 
is  none :  Reeves  v.  Del.,  Lack.  &  W.  R.  R.,  80  Pa.  454 ;  Lehigh 
Valley  R.  R.  v.  Brandtmaier,  118  Pa.  610;  Carothers  v.  Dun- 
ning, 8  S.  &  R.  878. 

The  act  of  1850  was  intended  to  protect  those  owners  only 
who  had  not  fenced  any  part  of  their  woodland  but  left  it  open 
on  all  sides :  Hall's  App.,  112  Pa.  42. 

The  easement  was  apparent  and  continuous,  and  Kurtz  took 
subject  to  it  although  not  mentioned  in  the  condition  or  deed  : 
Overdeer's  Admi-s.  v.  Updegraff,  69  Pa.  110. 

Opinion  by  Me.  Justice  Dean,  January  6, 1896 : 
The  plaintiff  is  the  owner  of  a  tract  of  land  lying  between 
the  Lancaster  road  and  Cornwall  pike;  there  are  about  twenty- 
three  acres  in  the  tract ;  when  he  entered  into  possession  of  his 
land  in  1855,  only  three  to  five  acres  were  thon  cleared,  the  re- 
mainder being  woodland ;  a  lane  connecting  with  the  Lancaster 
road  on  the  northwest  extended  for  about  one  hundred  yards, 
through  the  improved  part,  in  a  southeasterly  direction,  and 
then  over  the  woodland  of  plaintiff,  Bleistein  and  Smith,  to  a 
connection  with  the  Cornwall  pike.  The  testimony  showed  that 
the  roadbed  through  the  woodland  had  not  been  permanent, 
but  changed  as  the  land  was  cleared,  keeping,  however,  all  the 
time  in  the  woods.  Henry  Hoke,  one  of  the  defendants,  the  other 
being  his  son,  was  the  owner  of  a  small  tract  adjoining  this 
woodlaud,  and  of  which  he  went  iuto  possession  in  1861 ;  his 
ingress  and  egress  were  over  this  road,  through  the  wood- 
land and  lane,  and  such  had  been  the  case  as  to  the  other  occu* 


Digitized  by  VjOOQIC 


KUETZ,  Appellant,  v.  HOKE  et  aL  171 

lit9S.]  Opinion  of  the  Courc 

pants  who  preceded  him ;  the  whole  period  of  the  use  of  the 
road  covering  about  seventy-five  years,  that  is,  of  a  road  run« 
ning  in  that  general  direction,  but  the  evidence  seemed  to  show 
the  roadbed  had  changed  to  conform  to  the  clearing  of  the 
land.  There  was  also  some  evidence  on  part  of  plaintiff,  that 
in  1882  there  had  been  an  agreement  between  Bleistein,  plain- 
tiffs predecessor  in  title  to  part  of  the  land,  and  defendant,  by 
which  the  latter  was  granted  voluntarily  by  Bleistein  the  right 
to  use  a  lane  running  through  the  land;  defendant  to  pay 
twenty-five  cents  a  year  for  such  use,  keep  the  lane  free  from 
briers,  and  maintain  gates.  This  agreement  defendant  denied. 
Plaintiff,  alleging  defendant  neglected  to  perform  his  agree- 
ment, closed  the  lane  by  a  fence,  which  defendant  cut  down, 
and  thereupon  plaintiff  brought  suit  for  damages.  There  was 
a  judgment  for  defendants,  and  plaintiff  appeals. 

The  court  instructed  the  jury : — 1.  That  if  such  agreement 
had  been  made,  and  defendant  had  failed  in  performance  on  his 
part,  plaintiff  was  entitled  to  recover.  2.  That  if  prior  to  the 
act  of  1850,  which  declared  that  no  prescriptive  right  to  a  road 
through  uninclosed  woodland  should  thereafter  be  acquired, 
defendant  had,  by  prescription,  acquired  an  easement  to  the 
road  through  the  woodland,  and  there  was  no  abandonment 
after  the  act  of  1850,  the  plaintiff  could  not  i*ecover.  8.  That 
immaterial  changes  in  the  roadbed  would  not  interrupt  the  con- 
tinuity of  the  use,  if  it  substantially  remained  the  same  road ; 
that  imperceptible  changes  caused  by  washing  of  rains,  and 
time,  if  the  identity  of  the  road  remained,  would  not  affect  the 
acquisition  of  the  prescriptive  right.  4.  That  if  defendant  had 
surrendered  a  prescriptive  right  of  way  over  the  old  road  in  con- 
sideration of  a  right  of  way  through  the  lane,  then  plaintiff 
could  not  recover. 

There  was  evidence  bearing  on  each  of  these  points,  some- 
what conflicting,  but  still  evidence  for  the  consideration  of  the 
jury,  and  we  fail  to  see  any  error  in  the  submission.  It  is  true, 
as  argued  by  appellant,  that  if  the  way  once  used  had  been 
abandoned  or  shifted,  or  if  it  was  rambling  sometimes  along 
one  line,  and  sometimes  along  another,  as  is  held  in  Brake  v. 
Crider,  107  Pa.  212,  and  Arnold  v.  Cornman,  50  Pa.  861,  no 
prescriptive  right  was  acquired;  but  the  evidence  warranted 
the  instruction,  and  the  court  kept  within  the  line  laid  down  by 
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these  authorities,  when  it  said  to  the  jury :  ^  Ton  must  be  sat- 
isfied  that  such  a  right  exists — did  exist  for  tweuty-one  years 
prior  to  the  act  of  1850,  continuously  and  uninterruptedly,  and 
further,  you  must  be  satisfied  that  it  was  substantially  the  same 
road  from  one  end  to  the  other;  that  is,  you  cannot  establish  a 
road  with  a  variance  of  ten  or  twenty  feet,  or  running  anywhere 
over  the  timber  land.  It  must  be  substantially  the  same  road." 
We  see  no  error  in  this  instruction  under  the  cases  cited.  The 
wagon  track  on  all  roads,  to  some  extent,  changes  by  time ;  in 
public  roads,  the  thirty-three  feet  generally  appropriated  is 
within  the  public  right  of  use  ;  the  ti*ack,  by  reason  of  washing 
or  other  causes,  by  consent  of  the  traveling  public  who  use  it, 
changes  a  few  feet,  sometimes  to  one  side  of  the  thirty-three 
feet  and  sometimes  to  the  other,  but  the  road  remains  substan- 
tially the  same.  Such  a  change  in  a  roadbed  acquired  by  pre- 
scription would  not  destroy  the  right 

But  the  affirmance  of  defendants'  fourth  point,  apparently, 
was  manifest  error.  The  act  of  April  25, 1850,  declares :  "  That 
no  right  of  way  shall  hereafter  be  acquired  by  user,  when  such 
way  passes  through  un  inclosed  woodland ;  but  on  dealing  such 
woodland,  the  owner  thereof  shall  be  at  liberty  to  inclose  the 
same  as  if  no  such  way  had  been  used  through  the  same  before 
such  clearing  or  inclosure." 

There  was  evidence  that  the  way  through  the  wood  had  been 
used  for  twenty-one  years  after  1850 ;  as  to  its  use  before  that 
time,  it  was,  on  account  of  fading  recollection  of  witnesses,  less 
clear ;  after  1850,  no  prescriptive  right  could  be  established  by 
mere  user  through  uninclosed  woodland ;  but  at  one  end  the 
way  was  by,  and  had  always  been  by  a  short  lane  through  im- 
proved land.     Therefore  defendant  put  this  point  to  the  court : 

"4.  The  act  of  1850  does  not  apply  to  user  of  a  way,  over 
any  other  than  uninclosed  woodland,  and  if  the  jury  believe, 
that  a  gi*eater  or  a  large  part  of  the  way  passed  through  arable 
land  through  an  open  lane  fenced  on  each  side,  for  more  than 
twenty-one  years  prior  to  the  destruction  or  removal  of  the 
cross  fence  by  defendants,  then  the  prescriptive  right  over  that 
part  draws  with  it  the  right  of  way  through  plaintiff's  wood- 
land inclosed  or  uninclosed,  and  the  plaintiff  cannot  recover." 

This  the  court  affirmed,  and  plaintiff  excepted.  Such  is  the 
record  as  brought  up  to  us ;  the  written  point  and  affirmation. 
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True,  the  reporter's  notes  and  the  statement  of  the  court  on  the 
motion  for  a  new  trial,  indicate  that  the  point  was  not  read  to  the 
jury ;  nor  was  the  instruction  embodied  in  it  given  to  the  jury 
in  the  general  charge,  but  we  must  take  the  record  as  if  made 
up  under  the  act  of  assembly.  The  act  of  March  24, 1877, 
directs  that  when  counsel  shall  request  the  court  in  writing  to 
charge  upon  any  particular  point  of  law,  the  judge  shall  reduce 
the  answer  to  the  point  to  writing,  which  said  point  and  answer 
thereto  shall  be  immediately  filed  and  become  part  of  the  rec- 
ord for  purposes  of  error,  and  shall  be  considered  part  of  the 
record  for  assignment  of  error.  This  record  was  made  up  in 
exact  accord  with  this  legislative  mandate,  and  we  must  treat 
it  as  the  record. 

To  affirm  the  point,  as  we  have  already  stated,  was  error. 
It  in  effect  nullifies  the  act  of  1850.  Every  road  through  wood- 
land necessarily  runs  into  roads  or  ways  on  improved  land ;  it 
extends  from  a  habitation  or  improvement  of  the  user,  to  the 
common  highway,  village  or  town.  To  hold,  that  because  it 
runs  for  any  distance  through  improved  land,  therefore  it  draws 
with  it  the  right  thi*ough  uninclosed  woodland,  leaves  the  act 
of  1850  nothing,  in  the  vast  majority  of  cases,  to  operate  on. 
The  act  is  so  plain,  that  it  admits  of  but  one  meaning,  viz  :  that 
a  right  by  prescription  to  a  road  through  uninclosed  woodlaiul 
cannot  be  obtained.  The  answer  to  this  point  is  the  single  error 
apparent  upon  this  record,  and  for  that  the  judgment  must  be 
reversed. 

Judgment  reversed,  and  v.  f.  d.  n.  awarded. 
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of  May  23.  1889.  |     24  SC  » 

Under  clause  4,  section  8,  article  6,  of  the  act  of  May  23,  1889,  P.  L. 
887,  giving  to  the  conncils  of  cities  of  the  third  class  power  to  levy  and 
collect  for  general  revenue  purposes  a  license  tax  not  exceeding  one  hun- 
dred dollars  upon  merchants  and  others,  coancils  may  in  the  exercise  of 
then:  discretion  classify  merchants  or  others  accoixling  to  the  amount  of 
toeir  gross  sales,  and  graduate  the  tax  according  to  such  sales. 
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A  license  tax  empowered  to  be  levied  and  collected  by  virtue  of  the  act 
of  May  23,  1889,  P.  L.  287,  is  a  tax  in  a  general  sense,  and  is  not  levied 
under  the  police  power  of  the  city. 

Argued  March  22, 1895.  Appeal,  No.  223,  Jan.  T.,  1895,  by 
plain tifif, from  judgment  of  C.  P.  Lycoming  Co.,  Dec.  T.,  1893, 
No.  548,  for  defendant,  on  trial  by  court  without  jury.  Before 
Sterrett,  C.  J.,  Green,  Wn.LiAMS,  McCollum  and  Felt-,  J  J. 
Affirmed. 

Appeal  from  judgment  of  alderman.  Tried  by  the  court 
without  a  jury. 

Metzqer,  p.  J.,  filed  the  following  opinion : 

In  this  case  we  find  the  following  facts : 

Ist.  That  the  city  of  Williamsport,  in  the  county  of  Lycom- 
ing, was  duly  incorporated  as  a  city  by  the  act  of  the  general 
assembly  of  Pennsylvania,  approved  January  16, 1866,  as  will 
appear  by  reference  to  Pamphlet  Laws,  page  1231. 

2d.  That  the  said  city  of  Williamsport,  by  proper  ordinance, 
on  the  8d  day  of  January,  1876,  duly  accepted  the  provisions 
of  the  act  of  general  assembly  of  Pennsylvania,  approved  May  23, 
1874,  commonly  known  as  the  Wallace  Law,  and  thereby  became 
a  city  of  the  third  class. 

3d.  That  under  the  provisions  of  the  act  of  assembly  approved 
May  8, 1889  (Pamphlet  Laws,  page  133),  said  city  of  Williams- 
port  is  now  a  city  of  the  third  class. 

4th.  That  on  the  third  day  of  April,  1893,  an  ordinance  was 
passed  by  select  and  common  councils,  and  approved  by  the 
mayor  of  said  city  of  Williamsport,  entitled,  "  An  ordinance 
providing  for  the  levy  and  collection  of  an  annual  license  tax 
on  auctioneers,  contractors,  hawkers,  peddlers,  produce  or  mer- 
chandise venders,  bankers,  merchants,  butchers,  billiard  and 
pool  tables,  drays,  hacks,  carriages,  omnibuses,  carts,  wagons 
and  other  vehicles  used  in  the  city  for  hire  or  pay ;  lumber  deal- 
ers, street  railway  cars,  livery  stable  keepers,  real  estate  agents, 
insurance  companies,  telephone,  water,  steam  heating,  electric 
illuminating  and  gas  companies.  Also  providing  for  the  assess- 
ment, reassessment,  collection  and  exoneration  of  said  license 
taxes.  Also  fixing  or  prescribing  penalties  for  violation  of  any 
of  the  provisions  of  this  ordinance/'  which  ordinance  is  published 
in  full  in  pamphlet  entitled,  ^'  Mayor's  Message,  Contndkn^ 
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Report,  and  Reports  of  Departments  of  the  City  of  Williams- 
port,  Pa,,  for  the  year  1892,  also  Certified  Ordinances,"  begin- 
ning on  page  47,  and  the  portions  thereof  deemed  material  in 
this  case  read  as  follows  : 

Section  1.  Be  it  ordained  by  the  select  and  common  councils 
of  the  dty  of  Williamsport,  that  any  person,  firm  or  corpora- 
tion, hereafter  mentioned,  doing  business  in  the  city  of  Williams- 
port,  shall,  before  the  first  day  of  May  annually,  apply  to  the 
city  treasurer  for  license  for  the  period  of  one  year;  and  the 
city  treasurer  shall  issue  said  license  to  the  applicant,  upon  pay- 
ment of  the  amount  fixed  by  this  ordinance :  Provided,  that 
any  license  may  be  issued  for  the  remaining  part  of  a  year  upon 
payment  of  the  pro  mta  of  such  license  tax ;  no  license,  how- 
ever, to  be  issued  for  a  less  time  than  three  months. 

Section  2.  The  annual  license  tax  to  be  paid  in  advance  to 
the  city  treasurer  shall  be  as  follows : 

Clause  1.  Every  auctioneer  shall  pay  an  annual  license  tax  of 
twenty-five  dollars  ($25.00).  .  .  . 

Clause  2.  Every  hawker  or  peddler,  except  disabled  soldiers, 
shall  pay  twenty-five  dollars  ($25.00). 

(From  this  clause  to  clause  18  certain  kinds  of  business  con- 
tinue to  be  enumerated,  on  which  a  fixed  sum  is  assessed.) 

Clause  18  is  as  follows :  Merchants  of  all  kinds,  druggists, 
grocers,  confectioners,  butchers,  saddle  and  harness  dealers, 
booksellers,  stationers,  jewelers  and  furniture  dealers,  produce 
or  merchandise  venders,  persons  selling  or  leasing  goods  upon 
installment,  shall  be,  and  they  are  hereby  classified  and  required 
to  pay  annually  to  the  city  treasurer  for  the  use  of  the  city  for 
their  respective  licenses  as  follows : 

Those  whose  annual  sales  do  not  exceed  $1,000  shall  con- 
stitute the  first  class  and  shall  pay  one  dollar  ($1.00). 

Those  whose  sales  are  over  $1,000  and  do  not  exceed  $5,000, 
shall  constitute  the  second  class  and  shall  pay  five  dollars 
($5.00). 

Those  whose  sales  are  over  $5,000  and  do  not  exceed  $10,000, 
shall  constitute  the  third  class  and  shall  pay  ten  dollars  ($10.00). 

Those  whose  sales  are  over  $10,000  and  do  not  exceed  $20,000, 
shall  constitute  the  fourth  class  and  shall  pay  twenty  dollars 
($20.00). 

Those  whose  sales  are  over  $20,000  and  do  not  exceed 
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$30,000,  shall  constitute  the  fifth  class  and  shall  pay  thirty  dol- 
lar (*30.00). 

Those  whose  sales  are  over  $30,000  and  do  not  exceed 
$40,000,  shall  constitute  the  sixth  class  and  shall  pay  forty  dol- 
lara  ($40.00). 

Those  whose  sales  are  over  $40,000  and  do  not  exceed 
$50,000,  shall  constitute  the  seventh  class  and  shall  pay  fifty 
dollars  ($50.00). 

Those  whose  sales  are  over  $50,000  and  do  not  exceed 
$75,000,  shall  constitute  the  eighth  class  and  shall  pay  seventy- 
five  dollars  ($75.00). 

Those  whose  sales  exceed  $75,000  shall  constitute  the  ninth 
class,  and  shall  pay  one  hundred  dollars  ($100.00). 

Section  3.  That  for  the  purpose  of  ascertaining  to  what 
class  any  person  liable  to  pay  a  license  tax  under  the  provisions 
of  this  ordinance  may  belong,  the  assessment  and  classification 
shall  be  made  by  the  city  assessors  between  the  first  and  fif- 
teenth day  of  April  of  each  year,  in  compliance  with  the  terms 
of  this  ordinance:  Provided,  That  should  the  city  assessors 
neglect  to  assess  any  person  or  persons  following  any  business 
named  in  this  ordinance,  the  city  treasurer  shall  add  their 
names  to  the  proper  class,  and  collect  the  amount  thereof  as  in 
other  cases. 

Section  5.  It  shall  be  the  duty  of  the  city  treasurer  to  notify 
all  persons  subject  to  the  payment  of  license  taxes  as  provided 
by  this  ordinance,  on  or  before  the  first  day  of  May  in  each  year, 
when  said  license  is  payable  and  the  amount  due  from  them  ; 
and  if  the  same  is  not  paid  within  three  months,  he  shall  place 
the  same  in  the  hands  of  a  collector,  to  be  by  him  appointed, 
for  collection,  who  shall  give  bonds  in  the  amount  of  the  same, 
with  sureties  to  be  approved  by  councib.  Said  collector  shall 
immediately  proceed  to  collect  the  same,  and  shall  make  return 
and  pay  over  to  the  city  treasurer  all  amounts  collected  by  him 
within  thirty  days  from  the  time  the  same  shall  be  placed  in 
in  his  hands,  and  shall  receive  for  his  compensation  five  per 
cent  of  the  amount  thus  collected. 

All  licenses  uncollected  by  said  collector,  after  the  expiration 
of  said  thirty  days,  shall  be  immediately  turned  over  by  him  to 
the  city  solicitor  for  collection,  who  shall  immediately  proceed 
to  collect  the  same. 
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The  city  treasurer  shall  enter  upon  the  city  license  register 
the  date  of  giving  the  notice  required  by  this  section  and  the 
manner  of  the  same. 

Section  6.  Any  person  or  persons  refusing  or  neglecting  to 
apply  for  license  and  pay  the  tax  required  by  this  ordinance, 
shall  be  compelled  by  legal  process  to  pay  the  same,  with  in- 
terest and  costs,  and  be  subject  to  the  payment  of  a  penalty 
of  not  less  than  ten  dollars  ($10.00),  nor  more  than  one  hun- 
dred dollars  ($100.00),  to  be  recovered  as  provided  by  law. 

Section  8.  Any  pei'son  or  persons  who  shall  have  been  as- 
sessed with  a  license  tax,  under  this  ordinance,  and  claim  that 
they  are  not  liable  for  the  payment  of  the  same,  or  that  the 
amount  with  which  they  have  been  assessed  is  incorrect,  can 
make  an  a£Sdavit  setting  forth  the  facts  of  the  case  before  the 
city  controller,  which  affidavit  shall  be  filed  with  the  city  treas- 
urer, who  shall  report  the  same  to  the  councils  before  he  places 
the  claims  in  the  hands  of  a  collector  for  collection,  whereupon 
councils  shall  consider  the  same,  and  if  they  shall  decide  that 
the  party  assessed  is  not  liable,  or  that  the  assessment  is  not 
correct,  they  shall  direct  the  city  treasurer  to  strike  the  name 
of  such  person  or  persons  from  the  city  license  register  or  cor- 
rect the  assessment,  as  the  case  may  require :  Provided,  such 
affidavit  is  filed  with  the  treasurer  within  fifteen  days  after  the 
receipt  of  the  notice  of  the  tax. 

5th.  That  John  Wenner,  the  defendant  in  this  case,  is  a  gro- 
cer, and  was  engaged  in  the  business  of  keeping  a  grocery  store 
in  the  city  of  Williamsport  in  and  during  the  year  1893,  and 
was  assessed  in  pursuance  of  said  ordinance,  in  said  year,  with 
the  sum  of  twenty  dollars  ($20.00),  as  a  grocer,  belonging  to 
the  class  designated  in  said  ordinance  as  the  fourth  class. 

6th.  That  the  city  treasurer  of  the  city  of  Williamsport  duly 
notified  the  said  John  Wenner,  on  or  before  the  first  day  of 
May,  1893,  of  said  assessment  and  the  amount  due  from  him 
as  required  by  section  five  of  said  ordinance.  That  the  said 
John  Wenner  did  not  pay  the  same  within  the  time  prescribed 
by  said  ordinance  and  the  same  was  placed  in  the  hands  of  a 
collector,  who  not  having  collected  the  same  after  the  expiration 
of  thirty  days,  turned  the  same  over  to  the  city  solicitor,  who 
instituted  legal  proceedings  to  enforce  the  payment  of  the  same. 

7tfa.  That  the  city  treasurer  entered  upon  the  city  license 
Vol.  CLXxn — 12 
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register  the  date  of  the  giving  of  the  notice  required  by  said 
section  five  of  said  ordinance,  and  the  manner  of  the  same. 

8th.  That  the  city  of  Williamsport  on  its  part  complied  with 
all  the  requisites  to  be  complied  with  on  its  part  by  virtue  of 
said  ordinance,  and  that  the  said  defendant  has  not  paid  the 
said  license  tax. 

The  ordinance  referred  to,  by  virtue  of  which  the  assessment 
in  this  case  was  made,  is  claimed  by  the  plaintiff  to  have  been 
passed  in  pursuance  of  clause  4  of  section  8,  article  5,  of  the 
act  of  1889,  P.  L.  287,  which  reads  as  follows :  "  To  levy  and  col- 
lect for  general  revenue  purposes  a  license  tax  not  exceeding 
one  hundred  dollai*s  ($100.00)  each,  annually  on  all  auction- 
eers, contractoi-s,  druggists,  hawkers,  peddlers,  produce  or  mer- 
chandise venders,  bankers,  brokers,  pawn-brokei*s,  merchants  of 
all  kinds,  persons  selling  or  leasing  goods  upon  installment, 
grocers,  confectioner,  butchei's,  restaurants,  bowling  alleys, 
billiard  tables,  and  other  gaming  tables,  drays,  hacks,  carriages, 
omnibuses,  carts,  wagons,  street  i-ailway  cars  and  other  vehicles 
used  in  the  city  for  hire  or  pay ;  lumber  dealers,  including  com- 
mission men,  and  all  persons  who  make  a  business  of  buying 
lumber  at  wholesale,  or  retail  furniture  dealers,  saddle  or  harness 
dealers,  stationers,  jewelers,  livery  or  boarding  stable  keepers, 
real  estate  agents,  agents  of  fire,  life  or  other  insurance  com- 
panies, market  house  companies,  express  companies  or  agencies, 
telegraph,  telephone,  steam  heating,  gas,  natural  gas,  water, 
eleotiio  light  or  power  companies  or  agencies,  or  individuals 
furnishing  communication,  light,  heat  or  power  by  any  of  the 
means  enumerated,  and  to  regulate  the  collection  of  the  same.'' 

The  power  of  the  city  councils  to  levy  and  collect  a  license  tax 
from  the  defendant  is  not  disputed,  but  it  is  alleged  on  the  part 
of  the  defendant,  that  the  ordinance  in  pursuance  of  which  the 
assessment  in  controversy  was  made  is  illegal  and  invalid,  by 
reason  of  the  classification  made  therein.  It  is  true,  as  con- 
tended, that  councils  of  cities  or  municipal  authorities  possess 
no  powers  except  those  which  are  expressly  given  them  by  law, 
or  those  which  are  necessarily  implied  from  their  charters  or 
from  some  statute.  Counties,  cities  and  towns  are  municipal 
^corporations,  created  by  the  authority  of  the  legislature,  and 
they  derive  all  their  powers  from  the  source  of  their  creation, 
except  where  the  constitution  of  the  state  otherwise  provides. 


Digitized  by  VjOOQIC 


WILLIAMSPORT  v.  WENNER,  Appellant  179 

1896.]  Opinion  of  Court  below. 

**  They  have  no  inherent  jurisdiction  to  make  laws  or  adopt 
governmental  regulations,  nor  can  they  exercise  any  other 
powers  in  that  regard  than  such  as  are  expressly  or  impliedly 
derived  from  their  charters  or  other  statutes  of  the  state." 
Laramie  Co.  v.  Albany  Co.,  2  Otto,  807. 

The  power  of  the  legislature  to  delegate  to  a  municipality  its 
power  to  tax  and  its  power  to  classify  is  not  disputed  by  the 
counsel,  but  it  is  contended  that  no  such  power  is  delegated  by 
the  act  of  1889.  It  is  argued  that  the  clause  of  the  act  of  1889, 
upon  which  the  city  relies  in  this  case,  had  been  given  a  differ- 
ent construction  by  our  Supreme  Court  than  that  which  was 
placed  upon  a  similar  clause  in  the  act  of  1874 ;  and  the  case 
of  Oil  City  V.  Oil  City  Trust  Company,  151  Pa.  454,  is  cited  to 
sustain  this  position.  After  a  careful  examination  of  this  sub- 
ject, I  agree  with  the  learned  counsel  that  a  different  construc- 
tion has  been  given  to  this  clause  in  the  act  of  1889  by  our 
Supreme  Court  from  that  put  upon  a  similar  clause  in  the  act 
of  1874.  It  is  settled  that  a  license  tax  empowered  to  be  levied 
and  collected  by  virtue  of  the  act  of  1889  is  a  tax  in  a  general 
sense,  and  is  not  levied  under  the  police  power  of  the  city. 
From  this  it  is  argued  that  the  decisions  heretofore  delivered 
by  the  court,  sustaining  the  classification  of  subjects  similar  to 
those  in  controvei-sy,  have  no  application.  That,  under  the 
act  of  1874,  the  license  tax  was  an  exercise  of  the  police  power 
of  the  city.  It  is  true  there  is  quite  a  difference  between  the 
power  of  taxation  and  the  exercise  of  the  police  power.  Bur- 
roughs, in  his  work  on  taxation,  page  896,  section  122,  speaking 
of  license  fees  or  taxes  levied  under  the  police  power,  says : 
"  The  provisions  for  equality  and  uniformity  do  not  apply  to 
this  species  of  tax,  but  should  they  be  held  to  apply,  the  only 
effect  should  be  that  each  class  of  pursuits  should  be  taxed 
alike.'*  Where,  however,  a  license  tax  is  a  tax  in  a  general 
sense,  there  must  be  under  the  provisions  of  our  constitution 
**  uniformity  upon  the  same  class  of  subjects  within  the  territo- 
rial limits  of  the  authority  levying  the  tax,  and  they  must  be 
levied  and  collected  under  general  laws : "  Section  1,  article  9, 
of  the  coDstitutilon  of  the  state  of  Pennsylvania.  This,  how- 
ever, in  my  judgment,  does  not  destroy  the  effect  of  the  reason- 
ing in  the  cases  heretofore  decided.  The  court  in  the  case  of 
the  City  of  Allentown  v.  Gross,  132  Pa.  322,  in  passing  upon 
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the  question  of  the  right  to  classify  by  ordinance  in  puiBuance 
of  the  act  of  1874,  seems  to  have  had  in  view  the  question  of 
uniformity  of  such  assessment.  He  says  in  his  opinion :  ^^  It  is 
argued  here  that  the  grading  of  the  license  tax  according  to 
the  amount  of  annual  gross  sales  is  illegal,  because  it  is  not 
uniform ;  that  all  liquor  sellers  should  be  required  to  pay  the 
same  amount,  and  that  by  making  the  amount  of  their  sales  the 
ba^is  it  is,  in  effect,  an  income  tax.  But  this  is  not  the  taxing 
of  the  person  of  the  liquor  seller,  but  of  his  property  estimated 
by  the  volume  of  the  annual  sales.  A  tax  of  this  character, 
graded  in  the  same  way  for  state  purposes,  has  been  levied  and 
collected  for  many  years,  ....  being  taxation  of  a  thing  and 
not  of  a  person,  the  classification  makes  uniformity  the  same  as 
in  the  case  of  money  at  interest,  and  real  estate.  The  man  who 
has  two  thousand  dollars  at  interest  pays  twice  as  much  as  he 
who  has  but  one  thousand  dollars,"  etc.  The  same  may  be 
said  of  the  case  of  Hadtner  et  al.  v.  The  City  of  Williams- 
port,  15  W.  N.  C.  138,  in  which  the  learned  court  held  that 
under  article  9,  section  1,  of  the  constitution  of  Pennsyl- 
vania, taxes  need  not  be  uniform  upon  all  subjects  within  the 
territorial  limits,  but  only  upon  the  same  class  of  subjects. 
An  ordinance,  therefore,  which  imposes  license  taxes  vaiying 
in  amounts  upon  different  kinds  of  industries  is  not  void  be- 
cause of  want  of  uniformity. 

We  can  really  see  no  materiality  in  the  controversy  whether 
this  license  tax  is  a  tax  in  a  general  sense  or  is  under  the  police 
powers,  because,  after  all,  if  the  authority  claimed  by  the  plain- 
tiff here  is  conferred  by  the  act  of  1889,  then  it  matters  little 
whether  you  call  it  a  tax  or  a  license.  That  the  legislature  it- 
self may  classify  the  subjects  of  taxation  does  not  admit  of  any 
doubt,  and  if  this  be  so,  does  not  the  legislature,  when  it  con- 
fers the  power  of  taxation  of  certain  subjects  to  a  municipality 
thereby  confer  all  the  power  which  it  itself  has  over  the  subject, 
and  if  it  has  the  right  to  classify  why  should  not  the  munici- 
pality have  the  same  right?  The  power  of  classification  is  in- 
herent in  the  power  of  taxation,  and,  in  my  judgment,  the  only 
limitation  upon  this  power  is  that  such  classification  be  made 
in  such  manner  as  to  produce  as  great  uniformity  and  equality 
of  taxation  as  possible.  By  the  act  of  1889  the  legislature 
vested  in  councils  the  discretion  to  tax  the  subjects  named  iu 
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the  act  in  any  amount  not  exceeding  one  hundred  dollars.  Is 
it  not  clearly  implied  that  in  the  exercise  of  this  discretion  they 
would  have  the  right  to  classify  any  or  all  the  subjects  of  tax- 
ation named  according  to  the  amount  of  their  gross  sales  ?  I 
will  go  further  and  affirm  that,  in  my  judgment,  if  the  subjects 
named  were  taxed  without  regard  to  the  amount  of  their  sales 
that  it  would  be  most  unjust  and  inequitable,  and  such  assess- 
ment could  not  produce  uniformity.  The  very  fact  that  it  is 
not  a  license  but  a  tax  makes  it  necessary  that  the  municipal 
authorities  should  have  the  discretion  to  classify  the  subjects 
and  graduate  the  assessment  on  some  basis,  particularly  as  re- 
gards some  of  the  subjects  named  in  the  act,  in  order  to  pro- 
duce uniformity  and  equality. 

If  it  were  a  license  merely,  then  it  might  be  proper  that 
every  man  should  pay  alike  for  the  privilege  of  doing  a  certain 
business,  but  to  levy  a  tax  upon  the  same  principle  is  to  say 
that  a  dealer  whose  sales  amount  to  but  two  or  three  thousand 
dollars  a  }'ear  shall  pay  the  same  tax  as  he  whose  sales  amount 
to  two  hundred  thousand  dollars.  The  inequality  of  such  a 
mode  of  assessment  is  so  apparent  that  it  needs  no  argument  to 
prove  it  The  case  of  Banger's  Appeal,  109  Pa.  79,  is  not  at 
all  in  conflict  with  this  position.  That  was  an  attempt  to  clas- 
sify the  same  occupation  according  to  the  earnings  of  individuals. 
It  was  very  properly  ruled  that  such  a  tax  would  be  an  income 
tax,  measured  by  the  amount  of  the  earnings  of  the  party,  but 
even  in  that  case  the  right  to  classify  the  tax  upon  property 
is,  at  least  impliedly,  recognized.  The  tax  in  controversy  is 
clearly  not  an  income  tax  in  any  sense,  but  it  is  a  tax  of  the 
defendant's  property  estimated  by  the  volume  of  his  annual 
sales.  I  might  add,  that  to  my  mind  it  is  evident  that  the 
power  to  classify  is  delegated  by  the  clause  of  the  act  of  1889 
in  controversy,  from  the  fact  that  the  legislature  in  conferring 
the  power  to  impose  a  license  tax  did  not  regulate  the  levy  and 
collection  thereof,  but  left  the  mode  of  assessment  and  niannei 
of  collection  to  the  discretion  of  the  municipality,  fixing  onl^ 
the  maximum  which  could  be  levied  on  any  one  subject. 

We  have  no  doubt,  therefore,  of  the  power  of  the  municipal 
authorities  to  classify  the  subjects  of  taxation  as  in  this  case, 
and  unless  the  classification  adopted  is  manifestly  unjust  and 
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unreasonable  it  is  not  the  province  of  the  court  to  say  that  they 
might  have  adopted  a  more  equitable  mode  of  assessing  taxes. 

"  The  power  to  impose  taxes,  the  selection  of  subjects  for 
classification  and  the  method  of  collection  are  purely  legislative 
matters : "  Commonwealth  v.  Canal  Co.,  123  Pa.  620 ;  Com- 
monwealth V.  Brewing  Co.,  145  Pa.  87 ;  Commonwealth  v.  Oil 
Co.,  157  Pa.  516. 

But  in  view  of  the  fact  that  the  classification  provided  for 
by  the  ordinance  in  controversy  so  closely  follows  that  adopted 
by  the  state  herself  in  the  act  of  May  14,  1841,  and  which  has 
been  in  force  ever  since,  how  can  we  say  that  the  classification 
in  this  case  is  unreasonable  and  inequitable?  There  is,  of 
course,  no  such  thing  as  a  perfect  uniformity  and  equality  in 
taxation.  All  that  can  be  claimed  is  that  it  should  approximate 
uniformity  and  equality  as  nearly  as  possible.  But  it  is  suf- 
ficient that  the  municipality  bad  the  power  to  classify  as  they 
did  in  this  case,  and  that  there  is  nothing  in  the  ordinance  it- 
self or  in  any  evidence  in  this  case  to  indicate  that  there  was 
any  abuse  of  their  discretionary  power. 

But  it  is  further  urged  by  counsel  in  this  case  that  if  they 
had  the  right  to  classify  and  did  classify  some  of  the  subjects 
named  in  the  act,  they  were  bound  to  classify  all  subjects  named 
therein.  We  can  see  nothing  in  this  position.  As  all  subjects 
of  taxation  cannot  be  classified  by  the  same  standard,  so  there 
are  subjects  which  do  not  admit  of  classification  at  all.  Clas- 
sification depends  not  only  upon  the  physical  nature  or  position 
of  the  subjects  selected,  but  upon  a  variety  of  considerations. 
It  may  be  wholly  impracticable  to  classify  certain  subjects,  and 
to  attempt  to  do  so  might  destroy  uniformity  of  taxation  in- 
stead of  producing  it,  and  the  municipal  authorities  ought  not 
to  attempt  such  classification  in  such  cases  or  even  where  the 
result  would  be  doubtful.  They  must  exercise  a  sound  discre- 
tion on  this  subject,  and  where  they  do  so  courts  will  not 
attempt  to  interfere  with  their  action.  Because  municipal 
authorities  cannot  classify  all  subjects  of  taxation  it  does  uot 
follow  that  they  cannot  classify  any. 

But  we  cannot  see  how  the  defendant  in  this  case,  whose 
business  constitutes  one  subject  of  taxation,  can  complain  be- 
cause some  other  subject  of  taxation  is  not  graded  or  classified 
in  the  same  manner  that  his  business  is.     He  can  certainly  not 
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complain  that  this  is  a  violation  of  any  provision  of  the  consti- 
tution, because  the  constitution  only  requires  that  the  tax  upon 
the  same  class  of  subjects  be  uniform.  The  legislature  itself 
in  this  case  has  made  the  classification  of  subjects,  and  the  de- 
fendant  belongs  to  a  different  class  from  that  to  which  the  auc- 
tioneer or  the  peddler  belongs.  Some  other  mere  technical 
questions  are  raised  by  the  bill  of  particulars  filed  by  the  defend- 
ant in  this  case,  which  have  not  been  commented  upon  by 
counsel  in  their  argument,  and  which,  I  think,  are  not  of  an}' 
consequence  in  this  case,  and  therefore  will  not  take  up  the 
time  to  discuss  them. 

Thereupon,  now,  to  wit,  July  14,  1893,  it  is  ordered  that 
judgment  be  entered  in  favor  of  the  plaintiff  in  this  case  in 
the  sum  of  $20.00,  subject,  nevertheless,  to  exceptions  which 
may  be  filed  thereto  as  provided  by  act  of  assembly  and  the 
agreement  of  counsel  in  this  case. 

Mror  assigned  was  entry  of  judgment  for  plaintifiF. 

J.  A.  Beeber^  for  appellant. — The  license  tax  sought  to  be 
collected  is  a  tax  in  the  geneml  sense,  and  is  not  levied  under 
the  police  powers  of  the  city :  Oil  City  v.  Oil  City  Trust  Co., 
161  Pa.  454. 

A  municipality  is  not  delegated,  and  cannot  exercise  any 
power  in  the  levying  and  collection  of  such  a  tax  as  is  here  au- 
thorized, beyond  what  is  clearly  given  by  the  said  act  of  as- 
sembly of  1889 :  Dillon  on  Municipal  Corporations,  sec.  89 ; 
Whelen's  App.,  108  Pa.  162 ;  Burrows  on  Taxation,  chap.  19, 
p.  870 ;  Laramie  County  v.  Albany  County,  92  U.  S.  SOT ;  But- 
ler's App.,  73  Pa.  448. 

This  method  of  fixing  the  amount  of  license  tax  is  not  pre- 
scribed in  the  act  of  assembly,  it  is  in  conflict  with  the  classifi- 
cation made  by  the  act,  and  is  nothing  more  or  less  than  levy- 
ing an  income  tax,  which  municipalities  have  no  power  to  do : 
Banger's  App.,  109  Pa.  79. 

As  the  authority  to  levy  taxes  or  to  make  local  assessments 
does  not  exist  unless  legislatively  conferred,  so  it  can  be  exer- 
cised no  further  than  is  clearly  authorized :  2  Dillon  on  Munic- 
ipal Corporations,  sec.  769. 

The  question  of  whether  a  classification  is  unreasonable  and 
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unjust  is  one  of  law  and  for  the  courts  to  decide :  1  Dillon  on 
Municipal  Corporations,  sec.  319 ;  Kneedler  v.  Norristown  Bor- 
ough, 100  Pa.  869;  Ayars*  App.,  122  Pa.  266. 

W.  D.  Crocker^  city  solicitor,  for  appellee. — All  acts  of  assem- 
bly upon  the  subject  of  taxation  are  to  have  an  enlarged  and 
liberal  construction :  Delaney  v.  Gault,  80  Pa.  66 ;  Savings  Fund 
V.  Yard,  9  Pa.  860 ;  Berks  Co.  v.  Bertolet,  13  Pa.  622 ;  Duffy 
V.  Phila.,  42  Pa.  192. 

The  legislature  may  confer  the  taxing  power  upon  municipal 
corporations  to  any  extent  which  it  deems  expedient :  Beach 
on  Pub.  Corp.  sec.  1,  424 ;  Cooley  on  Taxation,  61. 

The  power  of  classification  or  appointment  is  inherent  in  the 
power  of  taxation :  Cooley  on  Taxation,  176 ;  26  Am.  &  Eng. 
Ency.  of  Law,  188. 

The  power  of  apportionment  or  classification  is  a  legislative 
and  not  a  judicial  function,  unless  so  exercised  as  to  be  void 
for  unreasonableness  or  lack  of  uniformity:  Com.  v.  Canal  Co., 
123  Pa.  620. 

Municipalities  are  really  but  a  branch  of  the  government  of 
the  state,  and  whatever  powers  of  taxation  the  legislature  pos- 
sesses they  may  lawfully  grant  and  delegate  to  such  bodies: 
Durach's  App.,  62  Pa.  491 ;  Butler's  App.,  78  Pa.  448. 

Classification  is  not  necessarily  based  upon  any  essential  dif- 
ference in  the  nature,  or  indeed  in  the  condition  of  the  various 
subjects,  but  upon  a  variety  of  considerations :  Com.  v.  Canal 
Co.,  128  Pa.  694. 

In  order  to  make  it  equal  and  fair,  apportionment  is  a  neces- 
sary element  in  all  taxation :  Cooley  on  Taxation,  176. 

Classification  may  be  made,  and  is  constantly  made,  in  va- 
rious ways;  one  method  being  applicable  to  real  property, 
another  to  personal  property,  another  to  corporate  property, 
and  still  another  to  trades  and  occupations :  Com.  v.  Canfd 
Co.,  123  Pa.  620 ;  Com.  v.  Brewing  Co.,  146  Pa.  83 ;  Com.  v. 
National  Oil  Co.,  157  Pa.  616. 

Pee  Curiam,  January  6, 1896 : 

This  suit  was  brought  to  recover  the  amount  of  a  license  or 
business  tax  assessed  by  the  city  of  Williamsport  against  the 
defendant,  a  merchant  doing  business  therein.    By  consent  of 
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parties  the  right  of  trial  by  jury  was  waived  and  the  decision 
of  the  case  was  submitted  to  the  court.  In  a  painstaking  and 
exhaustive  opinion,  the  learned  president  of  the  common  pleas 
has  clearly  presented  his  findings  of  fact  and  conclusions  of 
law  drawn  therefrom.  A  careful  examination  of  the  record 
has  failed  to  convince  us  that  there  is  any  error  in  the  judg- 
ment, or  in  the  proceedings  leading  up  thereto.  We  find  noth- 
ing therein  that  would  justify  us  in  sustaining  any  of  the 
assignments  of  error,  nor  do  we  think  that  either  of  them  re- 
quires discussion.  To  have  held  that  the  ordinance,  under 
which  the  tax  in  controversy  was  assessed,  is  an  unwarranted 
exercise  of  the  taxing  power  conferred  by  the  act  of  May  28, 
1889,  would  have  been  error. 
Judgment  affirmed. 


Estate  of  Archimedes  Hecknian.  Appeal  of  Maria  E. 
Ward,  Administratrix  of  the  Estate  of  Joseph  H. 
Ward,  Deceased. 

Principal  and  agent — Landlord  and  lenant-^Assignment  of  lease^Oor- 
porations. 

AVhere  a  lease  is  made  through  an  agent  of  the  landlord  to  an  individual, 
solely  for  the  purpose  of  secudng  the  property  until  a  corporation  to  which 
the  lease  is  to  be  transferred  be  organized,  and  all  of  this  is  known  to  the 
agent  of  the  landlord,  the  landlord  cannot,  after  the  organization  of  the 
corporation,  the  transfer  of  the  lease  and  the  possession  of  the  property 
to  the  corporation,  and  the  payment  of  the  rent  by  it  to  the  lessor  for  sev- 
eral years,  hold  the  individual  lessee  liable  for  the  rent  under  the  leixse. 
The  principal  cannot  secure  the  benefit  of  the  contract  and  repudiate  the 
means  by  which  its  execution  was  induced.  In  such  a  case  knowledge  on 
the  part  of  the  agent  employed  by  the  lessor  to  rent  the  premises  for  him 
will  be  imputed  to  the  lessor. 

It  seems  that  in  such  a  case,  where  the  agent  was  to  receive  one  quarter 
of  the  rent  for  effecting  the  lease,  the  fact  that  he  was  one  of  the  incorpo- 
rators of  the  company  did  not  render  the  lease  absolutely  void,  so  as  to 
prevent  the  lessor  from  recovering  so  much  of  the  rent  as  he  himself  was 
to  actually  receive. 

Argued  March  28,  1895.  Appeal,  No.  187,  Jan.  T.,  1896, 
by  Maria  E.  Ward,  administratrix  of  Joseph  H.  Ward,  deceased, 


Digitized  by  VjOOQIC 


186  HECKMAN'S  ESTATE.     WARD'S  APPEAL. 

Statement  of  Facts.  [173  Pai 

from  decree  of  O.  C.  Phila.  Co.,  July  T.,  1898,  No.  184,  sus- 
taining exceptions  to  adjudication.  Before  Stbreett,  C.  J., 
Williams,  MgCollttm,  Mitohell  and  Dean,  JJ.    Affirmed. 

Exceptions  to  adjudication. 

At  the  audit,  before  Ashman,  J.,  Joseph  H.  Ward,  since  de- 
ceased, presented  a  claim  upon  a  written  lease  by  Archimedes 
Heckman,  the  decedent,  as  lessee,  with  the  claimant,  as  lessor, 
dated  March  18,  1890,  for  ten  years,  of  a  certain  brickyard  at 
a  rental  of  $1.00  for  every  thousand  bricks  manufactured  and 
burned  on  said  premises,  the  number  of  bricks  for  the  fii*st  year 
to  be  not  less  than  2,600,000,  and  for  every  subsequent  year 
not  less  than  4,000,000. 

The  lease  between  the  decedent  and  the  claimant  was  nego- 
tiated by  J.  Milton  Shafto,  who  was  the  claimant's  agent  for 
the  special  purpose  of  obtaining  a  tenant  for  the  premises,  and 
who  had  been  so  engaged  for  several  months  prior  to  the  date 
of  the  lease  in  question.  Shafto  had  introduced  the  decedent 
to  the  claimant,  and  after  some  negotiations  between  them  the 
lease  was  executed.  It  appeared  that  shortly  afterwards  the 
lessee  assigned  the  lease  to  a  corporation  which  he  was  instru- 
mental in  forming  and  in  which  he  owned  practically  all  the 
stock.  The  corporation  was  known  as  the  Philadelphia  Brick 
Company.  The  claimant's  agent,  Shafto,  was  one  of  the  cor- 
porators, and  acted  for  some  time  as  the  general  manager  for 
the  company. 

The  claimant  admitted  the  payment  of  rent  up  to  May  1, 
1892.  The  balance  claimed  was  for  rent  due  May  1,  1893, 
$2,294.60,  and  from  May  1,  1898,  to  December  14,  1898,  2J 
quarters,  $2,600. 

The  claimant  also  asked  for  the  setting  apart  of  a  fund  for 
the  payment  of  rent  accruing  thereafter.  It  was  objected  that 
the  claimant  as  lessor  had  accepted  rent  from  the  Philadelphia 
Brick  Company,  to  whom  the  decedent  had  assigned  or  agreed 
to  assign  his  lease.  The  minutes  of  the  company,  a  corpora- 
tion, showed  that  on  March  6, 1890,  its  board  of  directors  was 
authorized  by  the  corporators  to  purchase  the  lease  from  the 
decedent,  and  that  on  March  26, 1890,  the  directors  accepted  an 
assignment  of  the  lease  from  Heckman  for  the  sum  of  $20,000, 
payable  by  the  company  in  stock. 
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Other  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  auditing  judge  allowed  the  claim. 
Exceptions  to  the  adjudication  were  sustained,  Penrose,  J., 
filing  the  opinion  of  the  court. 

JErrors  asiiffned  were  in  sustaining  exceptions  to  adjudica 
tion. 

I,  Hazleton  Mirkil  and  F.  Carroll  Brewster^  for  appellant. — 
Claimant  was  not  charged  with  the  knowledge  of  his  agent : 
Mechem  on  Agency,  sec.  728;  Kennedy  v.  Green,  3  Myl.  & 
Eeene,  699 ;  Wassell  v.  Reardon,  54  Am.  Dec.  246 ;  DeKay  v. 
Water  Co.,  88  N.  J.  Eq.  158 ;  Musser  v.  Hyde,  2  W.  &  S.  314 ; 
Frenkel  v.  Hudson,  60  Am.  Rep.  786 ;  Allen  v.  R.  R.,  160 
Mass.  200 ;  Thompson-Houston  Co.  y.  Capital  Electric  Co., 
56  Fed.  Rep.  849. 

Where  parties  contracted  as  the  agent  and  for  the  benefit  of 
a  company,  but  the  contract  was  under  their  own  hands  and 
seals,  th^y  were  individually  liable,  and  an  action  of  covenant 
was  properly  brought  against  them  as  individuals :  Quigley  v. 
DeHaas,  82  Pa.  267 ;  Sanders  v.  Sharp,  163  Pa.  655. 

There  was  no  fraud  on  the  part  of  the  lessor's  agent :  Short 
v.  Millard,  68  111.  292 ;  Ruchman  v.  Bergholz,  88  N.  J.  L.  631 ; 
Herman  y.  Martineau,  60  Am.  Dec.  868.  • 

The  finding  of  fact  by  an  auditing  judge  has  the  force  of  a 
verdict :  Bromley's  Est.,  43  Leg.  Int.  16 ;  Boyer's  Est.,  46  Leg. 
Int  432 ;  Cantlin's  Est.,  16  Phila.  887 ;  Cresson's  Est.,  43  Leg. 
Int.  446;  McDonough's  Est.,  46  Leg.  Int.  99;  Drinkhouse's 
Est,  29  W.  N.  C.  36. 

Fraud  is  a  question  of  fact,  and  in  this  case  depends  entirely 
upon  the  findings  of  the  court  upon  the  evidence :  Ward  v. 
Center,  8  Johns.  (N.  Y.)  271 ;  Bank  v.  Beck,  49  Pa.  894 ; 
Young  v.  Edwards,  72  Pa.  267 ;  Loucheim  v.  Henszey,  77  Pa. 
805 ;  Mead  v.  Comoe,  118  Pa.  220. 

Assuming  for  the  purposes  of  argument,  that  the  agent  was 
technically  guilty  of  fraud,  his  acts  created  no  damage  to  the 
lessee :  Hastings  on  Fraud,  8 ;  Lake  v.  Tyree,  19  S.  E.  787 ; 
Story  on  Equity,  sec.  203;  Vernon  v.  Keys,  12  East,  637; 
Bigelow  on  Frnud,  chap.  5,  p.  640 ;  Taylor  v.  Scoville,  64  Barb. 
84;  Byard  v.  Holmes,  84  N.  J.  296 ;  People  v.  Cook,  4  Selden, 
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67 ;  Slidell  v.  Righter,  8  La.  Ann.,  199;  Meyer  v.  Yasser,  82 
Indiana,  294;  Hale  v.  Philbrick,  47  Iowa,  217. 

To  charge  a  respondent  on  account  of  fraud,  there  must  not 
only  be  evidence  of  it,  but  also  that  he  was  conusant  of  the 
fraud,  or  profited  by  it:  Person  v.  Sanger,  1  Woodbury  & 
Minot  (Circt.  Ct.  U.  S.),  188 ;  Stephen's  Nisi  Prius,  vol.  2, 
p.  1090 ;  Pitcher  v.  Stovey,  1  Salk.  81 ;  Port  v.  Jackson,  17 
Johns.  239 ;  Kunckle  v.  Wynick,  1  Dull.  805 ;  Moale  v.  Ty- 
son,  2  Har.  &  McKen.  887 ;  Dewey  v-  Dupuy,  2  W.  &  S.  553 ; 
Frank  v.  Maguire,  42  Pa.  77  •  Bank  v.  Alexander,  140  Pa.  22. 

A,  T,  Freedleyy  Franklin  Swayne  with  him,  for  appellee. — 
The  secret  agreement  of  Ward  with  Shafto  on  March  12, 1890, 
whereby,  the  day  before  the  lease,  the  decedent's  coassociate 
was  bribed  by  a  present  of  twenty-five  per  cent  of  whatever 
rent  might  be  obtained  from  the  lessees,  was  such  a  fraud  upon 
decedent  as  would  avoid  any  claim  by  Ward  on  a  lease  so  fraud- 
ulently procured :  Medbury  v.  Watson,  6  Metcalf  (Mass.),  246. 

The  claimant  Ward,  through  his  agent,  Shafto,  had  full  knowl- 
edge that  the  Philadelphia  Brick  Company  were  to  be  the  real 
lessees  of  the  property,  and  that  it  was  never  contemplated  that 
the  decedent,  Heckman,  should  either  take  possession  or  be  the 
actual  tenant  of  the  property,  but  that  he  was  simply  holding 
4t  until  the  Philadelphia  Brick  Company  should  be  organized, 
at  which  time  the  lease  was  to  be  assigned  to  said  company, 
who  were  to  become  the  actual  tenants  of  the  property. 

Where  the  lessee,  by  written  assignment,  assigns  his  term  to 
an  assignee  who  goes  into  possession,  and  the  landlord  deals 
with  such  assignee  as  an  original  tenant  substituted  in  place  of 
the  former  lessee,  then  such  landlord  cannot  thereafter  recover 
against  the  lessee  for  rent  accruing  while  the  premises  are  in 
possession  of  the  assignee:  2  Wood's  Landlord  and  Tenant, 
sec.  495 ;  Smith  v.  Ny  ver,  2  Barbour,  181 ;  Thomas  v.  Cook, 
2  Bam.  &  Aid.  119;  2  Reed  on  Statute  of  Frauds,  sec.  799; 
McKinney  v.  Reader,  7  Watts,  123 ;  People's  Savings  Bank  v. 
Alexander,  140  Pa.  22. 

An  implied  surrender  is  not  within  the  statute  of  frauds,  and 
may  be  by  parol :  Auer  v.  Penn.,  92  Pa.  444 ;  Davidson  v.  Ghent, 
1  Hurlstone  &  Norman,  744 ;  Nichols  y.  Atherstone,  10  Ad. 
&  E.,  944;  Whitehead  v.  Clifford,  6  Taunton,  618;  Phene  Y. 
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Popplewell,  12  C.  B.,  N.  S.,  884 ;  Pratt  v.  Richards  Co.,  69 
Pa.  68. 

Opinion  by  Mr.  Justiob  Williams,  January  6, 1896: 

This  case  depends  upon  the  inferences  to  be  drawn  from  the 
evidence  submitted  to  the  orphans'  court.  The  auditing  judge 
reached  one  conclusion  while  his  associates  reached  the  oppo« 
site  one,  and  it  becomes  necessary  to  inquire  whether  the  evi- 
dence fairly  sustains  the  decree  made  by  the  majority  of  that 
court.  It  appears  that  several  persons,  among  whom  were  Heck- 
man  and  Shafto,  had  arranged  to  organize  a  company  for  the  man- 
ufacture and  sale  of  brick.  Shafto  was  the  only  one  of  the 
number  who  was  an  experienced  brickmaker,  and  his  judgment 
as  to  the  preliminary  arrangements,  including  the  selection  of 
materials  and  the  location  of  a  brickyard,  was  relied  on  by  all 
his  associates.  He  was  at  the  same  time  the  agent  of  Ward, 
employed  by  him  to  secure  a  tenant  for  a  brickyard  owned  by 
him,  with  the  promise  that  he  should  have  one  quarter  of  the 
rent  obtained.  Under  these  circumstances  he  directed  the  at- 
tention of  his  associates  to  Ward's  property,  proposing  a  lease 
of  the  yard  and  of  the  right  to  take  the  clay,  to  be  paid  for  by 
a  royalty  of  one  dollar  per  thousand  bricks,  with  a  minimum 
royalty  of  twenty-iSve  hundred  dollars  for  the  first  year  and 
four  thousand  per  annum  thereafter.  Two  or  three  of  his  asso- 
ciates, including  Heckman,  visited  the  property  at  his  instance. 
The  brick  company  had  not  been  organized.  A  meeting  was 
brought  about  by  Shafto  between  Ward  and  his  own  associates 
in  the  brick  enterprise,  which  resulted  in  a  lease  upon  the  terms 
Shafto  had  proposed. 

Heckman  was  to  become  the  president  of  the  company  when 
it  was  fully  organized,  and  the  lease  was  executed  by  him  on 
behalf  of  the  company  then  in  process  of  formation,  and  as  soon 
as  the  company  was  in  condition  to  take  it  he  assigned  it  directly 
to  the  corporation.  This  was  done  in  pursuance  of  an  under- 
standing to  which  his  associates,  including  Shaffo,  the  agent  of 
the  lessor,  were  parties.  The  bills  were  thereafter  made  to  the 
Philadelphia  Brick  Company,  presented  to  its  officers,  and  paid« 
except  in  one  instance,  by  its  checks. 

Under  the  circumstances  disclosed  by  the  evidence  we  think 
the  knowledge  of  Shafto  was  notice  to  his  principal  that  the 
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tenant  of  the  yard  and  the  purchaser  of  the  clay  was  the  cor- 
poration and  not  any  member  or  ofScer  thereof ;  that  the  cor- 
poration was  the  prospective  operator  and  owner  of  the  works, 
and  was  to  be  looked  to  for  the  rents  or  royalties.  The  subse- 
quent course  of  dealing  would  indicate  actual  knowledge  of 
the  facts,  and  recognition  of  the  relation  of  lessor  and  lessee 
between  himself  and  the  corporation  on  the  part  of  Ward. 

We  are  not  prepared  to  adopt  the  conclusion  reached  by  the 
court  below  that  the  bad  faith  of  Shafto  in  his  dealings  with 
his  associates  rendered  the  contract  he  had  negotiated  between 
them  and  his  employer  absolutely  void.  As  to  any  right  of 
action  or  interest  of  his  own,  that  result  might  well  follow ; 
but  we  can  see  no  reason  why  the  lessor  should  not  recover  for 
his  royalties,  at  least  as  to  so  much  thereof  as  he  was  actually 
to  receive.  It  is  not  necessaiy  however  to  enter  upon  that  sub- 
ject. We  place  the  affirmance  of  this  judgment  on  the  ground 
already  indicated.  The  agent  negotiated  this  lease.  He  knew 
perfectly  well  who  was  to  be  the  lessee,  and  by  whom  the 
enterprise  was  to  be  conducted.  He  was  himself  a  member  of 
the  company  for  whose  use  and  benefit  Heckman  became  tem- 
porarily a  substitute ;  and  it  would  have  been  a  fraud  on  Heck- 
man for  Shafto  to  attempt  to  hold  him  peraonally  responsible 
for  what  he  well  knew  was  understood  to  be  the  obligation  of 
the  corporation.  The  principal  cannot  secure  the  benefit  of  the 
conti-act  and  repudiate  the  means  by  whicli  its  execution  was 
induced.  He  stands  on  the  ground  on  which  his  agent  has 
put  him. 

The  assignments  of  error  are  overruled  and  the  decree  is 
affirmed. 
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Daniel  Emerick's  Estate.     Sarah  E.  Emerick's  Appeal.  1^  IS 

[Marked  to  be  reported.] 

Decedents'^  eatates^Lien  of  decedents  debts-^Aci  of  February  24,  1834. 

Under  the  act  of  February  24,  1834,  P.  L.  73,  relating  to  the  liens  of 
decedent^s  debts  on  lands,  where  the  lands  of  a  decedent  had  been  sold 
within  five  years  from  his  death,  and  the  sale  set  aside  because  of  the  pur- 
chaser's refusal  to  pay  the  purchase  money,  and  the  lands  were  sold  a 
second  time,  after  the  expiration  of  five  years  from  decedent's  death,  the 
decedent's  simple  contract  creditors  who  had  not  begun  suit  nor  done 
anything  to  extend  their  liens  are  not  entitled  to  pailicipate  in  the  pro- 
ceeds of  the  second  sale,  as  the  liens  of  their  debts  have  been  lost. 

Argued  April  28, 1895.  Appeal,  No.  2,  Jan.  T.,  1895,  by 
Sarah  E.  Emerick,  from  order  of  O.  G.  Centre  Co.,  dismissing 
exceptions  to  auditor's  report.  Before  Sterrett,  C.  J,  Green, 
Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Exceptions  to  the  report  of  William  Biyson,  Esq.,  auditor  to 
distribute  the  funds  in  the  hands  of  Sarauel  A.  Martin,  trustee 
appointed  by  the  court  to  make  sale  of  the  real  estate  of  dece- 
dent for  the  payment  of  debts. 

The  claims  presented  before  the  auditor  were  as  follows,  viz. : 

Note,  Daniel  Emerick  in  favor  of  John  A.  Schwartz,  dated 
May  12, 1880,  at  one  day  after  date,  for  $339,  with  interest, 
on  which  were  indorsed  the  following  payments :  December  3, 
1880,  *14.62;  April  27, 1881,  $100,  and  June  11, 1881,  $100. 
On  February  12,  1890,  Samuel  A.  Martin,  trustee,  paid  the 
balance  due  upon  this  note,  being  $221,  to  John  A.  Schwartz 
at  the  request  of  Jolin  A.  Emerick  and  Sarah  A  Emerick,  the 
administrators  of  decedent. 

Note,  Daniel  Emerick  and  B.  F.  Shaffer  to  David  Dunkle, 
dated  March  81, 1882,  at  one  day  after  date,  for  $200,  with 
interest.  Nothing  had  been  paid  on  account  of  this  note  in 
the  lifetime  of  the  decedent.  Mr.  Dunkle  in  the  latter  part  of 
the  year  1888,  placed  this  note  into  the  hands  of  a  bank  for 
collection,  and  on  the  1st  of  January,  1889,  at  the  request  of 
John  A.  Emerick,  one  of  the  administrators,  Mr.  Martin,  who 
afterwards  became  trustee,  paid  the  amount  then  due  on  said 
note,  being  $258,  to  Mr.  Dunkle.    In  March,  1888,  Sarah  £. 
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Emeriok  paid  to  Mr.  Martin  on  account  of  what  he  had  paid 
to  Mr.  Dunkle,  $100,  being  proceeds  of  rents  from  decedent*s 
real  estate,  and  on  March  81, 1888,  he  and  John  A.  Emerick 
gave  their  note  as  administrators  to  Mr.  Martin  for  $172,  be- 
ing the  balance  with  interest. 

Probated  account  of  Lyman  Emerick  for  $192.25.  This  ac- 
count was  for  work  done  on  the  farm,  and  $85.00  had  been 
paid  on  account  out  of  the  personal  estate. 

Probated  account  of  Dr.  J.  H.  Huston,  for  medical  attend- 
ance, amount,  $63.80. 

Probated  account  of  Solomon  Peck,  amount,  $108.45.  This 
account  was  paid  by  Sarah  E.  Emerick  by  direction  of  John  A. 
Emerick. 

Balance  due  Sarah  E.  Emerick,  as  shown  by  her  account 
filed,  and  confirmed  absolutely  August  30, 1887,  and  as  set  out 
in  the  petition  for  order  to  sell  real  estate,  $2,176.31.  Mr.  Mar- 
tin paid  Mrs.  Emerick  September  5, 1891,  $2,000  on  account  of 
this  claim. 

The  auditor  concluded  that  all  of  the  debts  of  decedent  had 
ceased  to  be  liens  upon  the  fund  in  the  hands  of  the  account- 
ant, iinder  the  provisions  of  the  24th  section  of  the  act  of  Feb- 
ruary 24, 1834,  and  after  deducting  costs  of  audit  distributed 
the  entii-e  fund  to  the  widow  and  heirs,  to  which  exceptions 
were  filed. 

The  court  dismissed  all  the  principal  exceptions,  and  decreed 
distribution  of  the  funds  according  to  the  I'eport  of  the  auditor, 
except  $225,  the  proceeds  of  the  firat  sale  of  decedent's  real 
estate,  which  sum  was  awarded  to  the  creditors  generally. 

The  other  material  facts  appear  by  the  opinion  of  the  Su- 
preme Court. 

Error%  assigned  were  in  dismissing  exceptions  to  auditor's 
report. 

JEUis  L.  OrviSy  Calvin  M,  Bower  with  him,  for  appellant. — 
This  court  will  reverse  a  decree  confirming  an  auditor's  report, 
if  conclusions  of  fact  are  not  warranted  by  the  facts  specially 
found:  Milligan's  App.,  97  Pa.  525:  Miller's  App.,  102  Pa. 
544;  Cakes's  App.,  110  Pa.  65;  Hindman's  App.,  85  Pa.  466. 

The  orphans'  court  has  no  power  to  order  the  sale  of  real 
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estate  for  payment  of  debts,  which  have  lost  their  liens :  Pry*s 
App.,  8  Watts,  258 ;  Clauser's  Est,  1  W.  &  S.  215 ;  Demmey's 
App.,  48  Pa.  156. 

A  sale  made  upon  debts  or  judgments,  that  are  no  longer 
liens  upon  the  land  in  question,  confers  no  title  upon  tlie  pur- 
chaser at  such  sale :  Penn  y.  Hamilton,  2  Watts,  58 ;  Fetter- 
man  V.  Murphy,  4  Watts,  424 ;  Maus  v.  Hummel,  11  Pa.  228 ; 
Demmey's  App.,  48  Pa.  158 ;  Bindley's  App.,  69  Pa.  295. 

Cline  Q-.  Furst,  TF.  F.  JReeder  and  Sidney  D,  Furst  with  him, 
for  appellee. — ^The  order  to  sell  the  real  estate,  though  issued 
within  five  years  of  the  decedent's  death,  did  not  extend  the 
limitation  of  the  lien ;  and  the  sale  to  J.  H.  Long  being  after 
that  period,  the  lien  of  the  debts  was  gone,  as  against  the  heirs : 
Bindley's  App.,  69  Pa.  298;  Demmey's  App.,  48  Pa.  166 
Lentz's  Est,  5  Pa.  108. 

Had  a  purchaser  after  September  5, 1890,  examined  the  rec- 
ords he  would  have  found  no  action  commenced  within  five  years 
of  the  decedent's  death,  and  no  existing  sale  by  order  of  the 
orphans'  court  within  that  period ;  he  could  with  safety  have 
purchased  of  the  heirs,  and  under  such  circumstances  a  pur- 
chaser being  safe,  the  heirs  were  equally  safe :  Bindley's  App. 
69  Pa.  800. 

The  policy  of  the  law  will  not  permit  the  heii*s  after  what 
has  passed  before  the  auditor  and  in  the  orphans'  court  to 
claim  the  land.  They  are  estopped  by  such  acts  in  a  court  of 
record :  Anderson's  App.,  4  Teates,  85 ;  Cake's  Est,  157  Pa. 
459. 

Opinion  by  Me.  Chief  Justicb  Stbrrbtt,  January  6, 1896 : 
On  April  26, 1885,  Daniel  Emerick  died  intestate  leaving  to 
survive  him  a  widow — the  appellant  in  this  case — and  nine 
children.  In  1889,  under  an  order  of  court  for  the  payment  of 
debts,  the  real  estate  of  which  he  died  seized  was  sold  to  John 
A.  Emerick  for  $6,152.88,  on  account  of  which  he  paid  $300. 
Having  subsequently  refused  to  pay  the  residue  of  his  bid,  the 
court  in  May,  1890,  set  aside  the  sale  and  ordered  a  resale  of 
the  property.  Under  that  order,  it  was  sold  May  29,  1890,  to 
Joseph  H.  Long  for  $1,152.88  less  than  it  brought  at  the  first 
Vol.  clxxii — 13 
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sale.  This  last  sale  was  duly  confirmed  and  property  conveyed 
to  Long,  by  whom  the  purchase  money  was  paid. 

The  fund  for  distribution  consisted  of,  (1)  $300  paid  by  the 
purchaser  at  the  first  sale,  less  expenses  etc.,  and  (2)  $4,744]^ 
net  proceeds  of  the  second  sale.  As  to  the  first  item,  there 
appears  to  be  no  ground  for  controversy.  It  was  raised  by 
the  first  sale,  made  within  five  years  after  the  intestate's  death, 
and  while  some  of  his  simple  contract  debts, — which  appear 
to  have  constituted  his  only  indebtedness, — ^were  still  a  lien 
on  the  land.  The  second  item  is  the  net  proceeds  of  the  sec- 
ond sale  which  was  both  ordered  and  made  more  than  five 
years  after  his  decease.  The  learned  court  held  that,  under  the 
act  of  February,  1834,  and  decisions  of  this  court  constiniing 
the  same,  the  debts  in  question  had  ceased  to  be  liens  on  the 
land  before  the  last  sale,  and  hence  the  creditors  of  the  intestate, 
claiming  to  participate  in  the  distiibution,  were  not  entitled  to 
do  so.  The  fund  arising  from  the  second  sale  was  therefore 
distributed  to  and  among  the  widow  a^d  children  of  the  dece- 
dent according  to  their  respective  interests  in  the  laud  of  which 
it  was  the  proceeds.  In  this,  we  think  the  court  was  clearly 
right. 

The  24th  section  of  the  act  of  February  24, 1834,  declares 
that  no  debts  of  a  decedent,  unless  secured  by  mortgage  or  judg- 
ment, etc.,  shall  remain  a  lien  on  his  lands  after  his  death  longer 
than  five  (now  two)  years,  unless  an  action  for  the  recovery 
thei-eof  be  commenced  and  duly  prosecuted  against  his  heirs, 
executors  or  administrators  within  that  period,  or  unless  a 
copy  or  particular  written  statement  of  any  bond,  covenant, 
debt  or  demand,  when  the  same  is  not  payable  within  that 
period,  shall  be  filed  in  the  office  of  the  prothonotary  of  the 
county  where  the  real  estate  to  be  charged  is  situate. 

The  ^^  debt "  must  be  established  or  admitted,  and  susceptible 
of  enforcement, — not  a  debt  barred  by  the  statute :  Chapman's 
Appeal,  22  W.  N.  C.  396.  It  must  be  an  existing  debt  at  the 
time  of  decedent's  death ;  claims  for  services  thereafter  rendered 
and  expenses  incurred  in  the  settlement  of  his  estate  are  not 
debts  within  the  meaning  of  the  act :  Cobaugh's  Appeal,  24  Pa. 
143 ;  proving  a  claim  before  an  auditor  within  the  five  years  is 
not  commencing  an  action  such  as  is  required :  Craig's  Appeal, 
5  W.  N.  C.  243.    When  part  of  a  decedent's  real  estate  is  sold, 
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within  the  five  years,  under  an  order  for  the  payment  of  debts, 
and  a  creditor  proves  his  claim  before  an  auditor  distributing 
the  proceeds,  and  is  awarded  a  dividend  thereon,  this  will  not 
preserve  the  lien  of  the  residue  of  the  debt  as  to  another  part 
of  the  real  estate  sold  more  than  five  years  after  the  decedent's 
death :  Bindley's  Appeal,  69  Pa.  295.  An  orphan's  court  sale 
for  payment  of  debts  is  not  complete,  nor  is  the  interest  of  the 
heirs  at  law  divested  until  confirmation  by  the  court  and  deliv- 
ery of  deed  to  the  purchaser :  Strange  v.  Austin,  184  Pa.  96 ; 
Greenough  v.  Small,  187  Pa.  182.  Payment  of  a  decedent's 
debts  by  his  executor  or  administrator  out  of  his  own  money, 
or  assuming  payment  thereof  and  taking  credit  therefor,  does 
not  extend  their  lien  upon  the  real  estate :  Craig's  Appeal, 
supra;  Clauser's  Est.,  1  W.  &.  S.  208 ;  McCurdy's  Appeal,  5 
W.  &.  S.  899;  Loomis's  Appeal,  29  Pa.  287 ;  Merkel's  Estate, 
154  Pa.  286. 

It  appears  that  neither  of  the  claims  on  the  fund  in  question 
was,  or  ever  had  been,  secured  by  mortgage  or  judgment  No 
suit  was  brought  on  any  of  them  before  or  after  the  intestate's 
death ;  nor  was  anything  done  whereby  their  lien  was  extended 
beyond  the  period  of  five  years  specified  in  the  act.  In  any 
view  that  can  be  taken  of  them  they  were  not  liens  at  the  time 
of  the  last  sale,  and  it  would  have  been  error  in  the  court  to 
have  held  otherwise. 

It  is  unnecessary  to  refer  to  the  testimony  on  which  the 
learned  auditor  based  his  conclusion  that  appellant's  claim,  if 
ever  a  valid  and  subsisting  indebtedness  of  her  husband's  estate, 
had  ceased  to  be  a  lien  long  before  the  last  sale  was  made  or 
even  ordered  by  the  court.  It  would  serve  no  good  purpose  to 
notice  the  assignments  of  error  in  detail.  We  find  nothing  in 
the  record  that  would  justify  us  in  sustaining  either  of  them. 
They  are  all  dismissed. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  appellant 
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Daniel  Emerick's  Estate.     Samuel  A.  Martin's  Appeal. 

DecedetUs'  eUaUs^LUn  ofdeoedenCs  debts— Act  of  February  24, 1834. 

Argued  April  23,  1895.  Appeal,  No.  8,  Jan.  T.,  1895,  by 
Samuel  A.  Martin,  trustee  appointed  by  the  court  to  make 
sale  of  the  real  estate  of  decedent,  from  order  of  O.  C.  Cen- 
tre County,  dismissing  exceptions  to  auditor's  report.  Before 
Stebbbtt,  C.  J.,  Gbben,  Mitchell,  Dean  and  Fell,  JJ. 
Affirmed. 

Exceptions  to  the  report  of  Willla.m  Bbyson,  Esq.,  auditor. 
The  facts  appear  in  Emerick's  Estate,  the  next  preceding 
case,  and  in  the  opinion  of  the  Supreme  Court. 

Errors  assiffned  were  in  dismissing  exceptions  to  auditor^s  re- 
port. The  4th  assignment  was  in  not  sustaining  the  8th  and 
10th  exceptions  to  the  auditor's  report  which  are  as  follows : 

8.  Because  the  auditor  erred  in  not  allowing  the  claims  of 
John  A.  Swartz,  David  Dunkle,  Lyman  G.  Emerick,  J.  H.  Hus- 
ton and  others,  ^'  meritorious  claims,"  which  had  been  presented 
before  him,  and  should  be  paid. 

10.  Because  the  auditor  erred  in  not  finding  as  a  fact  that 
the  claims  of  John  A.  Swartz  and  David  Dunkle  had  been  paid 
by  the  accountant  before  the  second  sale  of  the  real  estate,  and 
in  part,  at  least,  with  the  funds  arising  from  the  fii-st  sale. 

And  in  not  ordering  that  the  claims  of  David  Dunkle  and 
John  A.  Swartz  should  be  paid  out  of  the  fund  for  distribution. 

Mlis  L.  Orvis^  Calvm  M.  Bower  with  him,  for  appellant 

0.  G.  Furstj  S.  D.  Furst  and  W.  F.  Beeder  with  him,  for  ap- 
pellees. 

Opinion  by  Mb.  Chiep  Justice  Stebbbtt,  January  6, 1896 : 
This  appeal  is  from  the  decree  that  has  been  considered  and 

affirmed  in  an  opinion  just  filed  in  Emerick's  Estate,  supra,  191, 

No.  2,  of  January  term,  1895. 

We  find  nothing  in  the  record  that  would  justify  us  in  sus- 
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taining  any  of  appellant's  assignments  of  error ;  nor  do  we  think 
that  either  of  them  requires  discussion.  The  rejected  claims 
were  not  liens  on  the  land  when  the  same  was  sold.  The  claims 
of  David  Dunkle  and  John  A.  Swartz,  referred  to  in  the  fourth 
specification,  were  based  on  notes  of  the  intestate  which  were 
bari-ed  by  the  statute  of  limitations.  The  Dunkle  note  is 
dated  March  81, 1882,  and  the  Swartz  note  May  12, 1880,  both 
payable  one  day  after  date.  Nothing  appears  to  have  been  done 
whereby  the  lien  of  either  was  extended  beyond  the  period  of 
five  yeara  from  the  decease  of  the  maker.  Neither  of  the  speci- 
fications is  sustained. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  the  appellant. 
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Jacob  A.  Miller,  Appellant,  v.  Western  National  Bank  of 
York,  Pennsylvania. 

[Marked  to  be  reported.] 

Banks  and  banking — Depositors — Evidence— Question  for  Jury, 
On  the  trial  of  an  action  against  a  bank,  plaintiff  testitied  that  he  sent  a 
note,  currency  and  cliecks  to  the  bank  inclosed  in  a  letter,  dated  May  24, 
1887,  worded  as  follows :  *•  Enclosed  find  note,  currency  $746,  cheeks 
$640,^  and  that  on  May  25,  he  received  from  the  bank  a  communication 
returning  his  letter  and  promissory  note  only,  which  communication  was  as 
follows :  •*  Note  not  endorsed  by  you.  Endorse  and  return."  He  testified 
that  the  currency  and  checks  were  received  by  the  bank,  and  that  it  had 
refused  to  give  him  credit  therefor.  The  bank  denied  that  it  had  ever 
received  currency  or  checks  from  plaintiff,  or  a  letter  on  May  24,  1887, 
but  averred  that  on  May  14,  1887,  it  received  a  letter  from  plaintiff  as  fol- 
lows :  ••  Gent.  Enclosed  find  note ; "  that  the  bank  returned  the  note  with 
the  communication  offered  by  plaintiff  in  evidence.  The  court  submitted 
the  whole  case  to  the  jury,  reserving  the  question  whether  plaintiff  was 
entitled  to  recover,  inasmuch  as  he  had  made  no  demand  on  the  bank 
prior  to  bringing  the  suit.  The  jury  returned  a  verdict  in  favor  of  plain- 
tiff;  the  court  subsequently  entered  judgment  for  the  defendant  on  the  point 
reserved  non  obstante  veredicto.  Eeld,  reversing  court  below,  that  the 
verdict  necessarily  implied  a  finding  by  the  jury  of  each  and  every  mate- 
rial fact  relied  on  by  the  plaintiff,  included  the  main  fact  that  the  money 
and  checks  had  been  remitted  to  and  received  by  the  bank  on  or  about 
May  24,  1887,  and  that  no  demand  was  necessary. 
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Banks  and  banking— DeposUors^Demand  prior  to  suit. 
The  general  rule  that  do  action  can  be  maintained  by  a  depositor  agiunst 
a  bank  until  a  formal  demand  has  been  made  by  him  or  waived  by  the 
bank,  does  not  apply  to  a  case  where  the  bank  denies  that  any  deposit  had 
ever  been  made,  and  claims  that  the  relation  of  depositor  and  depositee 
had  never  been  created. 

In  an  action  against  a  bank  by  a  person  claiming  to  be  a  depositor  where 
the  evidence  shows  that  it  would  have  been  an  utterly  vain  and  useless 
thing  for  the  plaintiff  to  have  made  a  formal  demand  on  the  defendant 
before  bringing  suit,  the  plaintiff  will  not  be  required  to  show  that  he 
made  such  demand. 

Argued  May  18,  1894.  Reargued  May  24, 1896.  Appeal, 
No.  611,  Jan.  T.,  1894,  by  plaintiflf,  from  judgment  of  C.  P. 
York  Co.,  Aug.  T.,  1898,  No.  89,  in  favor  of  defendant  non 
obstante  veredicto.  Before  Stbrebtt,  C.  J.,  Grkbn,  Wil- 
liams, McCoLLTJM,  MiTOHBLL,  DsAK  and  Fell,  J  J.,  on  the 
reargument.    Reversed. 

Assumpsit  to  recover  the  amount  of  an  alleged  deposit 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Errors  assigned  were  (1)  in  granting  the  motion  to  enter  judg- 
ment for  defendant;  (2)  in  entering  judgment  for  defendant 
non  obstante  veredicto. 

Henry  O,  Niles^  W.  F,  Bay  Stewart  and  George  JE.  Neff^  for  ap- 
pellant.— The  verdict  of  the  jury  in  favor  of  the  plainti£f  must, 
for  the  purposes  of  this  appeal,  be  considered  as  a  conclusive 
finding  of  all  the  essential  facts  in  his  favor ;  and  the  refusal 
of  a  new  trial,  as  the  approval  of  the  propriety  of  the  verdict, 
upon  the  evidence,  by  the  learned  nisi  prius  judge. 

The  duties  of  demand  and  payment  are  reciprocal,  and-so  are 
the  legal  results  of  these  rights :  Morse  on  Banks  and  Bank- 
ing, 8d  ed.,  vol.  1,  p.  647. 

If  the  bank  notifies  a  depositor  that  his  claim  will  not  be  paid, 
or  reudera  to  him  an  account  in  which  his  right  is  denied,  he 
need  make  no  formal  demand :  Morse  on  Banks  and  Banking, 
8d  ed.  vol.  1,  p.  58 ;  Chemical  Nat.  Bank  v.  Bailey,  12  Blatch- 
ford,  480. 

The  law  does  not  require  a  vain  thing,  or  useless  and  idle 
oeremonies.    When  the  bank  has  done  something  to  the  knowl- 
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edge  of  the  depositor  that  would  make  a  demand  nugatory  and 
useless  it  is  waived,  the  statute  commences  to  run,  and  the 
depositor  can  immediately  sue:  Union  Bank  v.  Knapp,  8  Pick. 
96 ;  McGough  v.  Jamison,  107  Pa.  336 ;  Cooper  v.  Mowry,  16 
Mass.  4;  White  v.  Franklin  Bank,  22  Pick.  181 ;  Farmers'  & 
Mechanics'  Bank  v.  Planters'  Bank,  10  Gill.  &  J.  422. 

When  a  bank  book  is  balanced  and  the  balance  carried  for- 
ward, the  depositor  being  informed  thereof,  the  statute  of  lim- 
itations begins  to  run  as  to  all  items  before  the  balancing  from 
its  date :  Morse  on  Banks  and  Banking,  vol.  1,  sec.  291 ;  Union 
Bank  v.  Knapp,  3  Pick.  96. 

Where  the  contract  is  that  a  factor  shall  pay  his  principal 
the  balance  due,  on  demand,  if  the  factor  render  an  account 
showing  a  less  balance  than  is  really  due,  the  principal  has  an 
immediate  right  of  action  without  demand :  Clark  y.  Moody, 
17  Mass.  146. 

J.  B.  Strawhridgey  Henry  L.  Fishery  Frank  Geise  and  F.  D. 
Ziegler  with  him,  for  appellee. — An  action  will  not  lie  against 
a  bank  to  recover  a  deposit  until  a  demand  made  and  a  refusal 
by  the  bank  to  pay  :  Girard  Bank  v.  Bank  of  Penn.  Twp.,  39 
Pa.  98 ;  Finkbone's  App.,  86  Pa.  368 ;  Humphreys  v.  Nat.  Bank, 
113  Pa.  420 ;  Downer  v.  Phoenix  Bank,  6  Hill.  297 ;  Adams  v. 
Bank,  17  Wendell,  514 ;  Johnson  v.  Farmers'  Bank  of  Del- 
aware, 1  Harrington,  117 ;  Branch  v.  Dawson,  33  Minn.,  400 ; 
Prettyman  v.  Hartly,  77  111.  265;  McEwen  v.  Davis,  39  Ind. 
109. 

In  such  a  case  as  this  the  bringing  of  a  suit  is  not  such  a 
demand  as  the  law  requires :  Morse  on  Banks  and  Banking, 
sec.  289 ;  Chemical  Nat.  Bank  v.  Baile}^  12  Blatch.  480 ;  Thomp- 
son's  Nat.  Bank  Cases,  260;  Payne  v.  Gardner,  29  N.  Y.  146 ; 
6  Am.  &  Eng.  Ency.  of  Law,  528 ;  Heard  v.  Lodge,  37  Mass.  53. 

Opinion  by  Mb.  Chief  Justice  Stbbbbtt,  January  6, 1896  : 
In  his  statement  filed,  plaintiff  bases  his  claim  on  substan- 
tially the  following  averments  of  fact:  (1)  That  on  May  24, 
1887,  he  duly  remitted  by  mail  to  defendant  bank  for  deposit 
to  his  credit,  $745  in  currency,  and  #640  in  properly  indorsed 
checks,  which  currency  and  checks,  together  with  a  letter  of 
same  date  to  the  bank  and  a  certain  promissory  note,  were  in* 


Digitized  by  VjOOQIC 


200  MILLER,  Appellant,  v.  BANK. 

Opinion  of  the  Court  [172  Pa. 

closed  in  a  securely  sealed  and  properly  addressed  envelope  and 
mailed  at  Red  Lion  Post  OflSce.  The  following  is  a  copy  of 
said  letter : 

**Red  Lion,  York  County,  Pa.  May  24, 1887. 
"  Western  National  Bank,  York,  Pa.    Gent. — Enclosed 
find  note.     Currency  *745.00.     Checks  $640.00. 

"  Resp'y.  J-  A.  Miller." 

(2)  That  on  the  following  day,  May  26, 1887,  he  received  by 
mail  from  defendant  bank  a  communication  returning  his  said 
letter  and  promissory  note,  and  nothing  else.  Said  communi- 
cation was  written  on  the  returned  letter,  by  the  cashier  of 
defendant  bank,  informing  plaintiff  that  the  accompanying 
promissory  note  had  not  been  indorsed  by  him  and  requesting 
him  to  indorse  and  return  it.  The  following  is  a  copy  of  what 
the  cashier  thus  wrote : 

"  Note  not  endorsed  by  you.    Endorse  and  return. 

"Very  Resp.  C.  E.  Lewis,  Cash." 

(8)  That  said  currency  and  checks,  amounting  to  $1 ,385,  were 
received  by  the  defendant  bank  on  the  24th  day  of  May,  1887, 
but  it  failed,  neglected  and  refused  to  give  plaintiff  credit  there- 
for or  for  any  part  thereof,  etc. 

The  defendant  bank,  in  its  affidavit  of  defense,  denies  that  it 
ever  received  said  $745  in  currency,  and  $640  in  checks,  or 
any  part  thereof,  by  mail  or  otherwise,  and  also  denies  that 
plaintiff,  on  May  24,  1887,  or  at  any  other  time,  wrote  and 
mailed  to  it  a  letter  such  as  the  copy  contained  in  his  state- 
ment ;  but,  on  the  contrary  it  avers  that  on  May  14, 1887,  plain- 
tiff mailed  a  letter  to  defendant  which,  without  more,  read  thus : 
"  Gent. — Enclosed  find  note.  Resp.  J.  A.  Miller  ; "  that  said 
letter  did  contain  a  note  which  defendant  believed  plaintiff  in- 
tended should  be  discounted  for  him  and  proceeds  passed  to 
his  credit,  but,  said  note  not  being  indorsed,  defendant  bank 
wrote  at  the  end  of  said  letter  the  words :  "  Note  not  endorsed 
by  you.  Endoi-se  and  return.  Very  Res.  C.  E.  Lewis,  Cash'," 
and  remailed  the  same  to  plaintiff;  that  said  letter,  thus  re- 
turned to  plaintiff  by  mail  on  or  about  May  14, 1887,  did  not 
contain  the  words  and  figures:  "Currency  $745.00.  Checks 
$640.00,"  either  at  the  time  it  was  received  by  the  defendant 
bank  or  when  it  was  returned  by  mail  to  plaintiff,  etc. 
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It  thus  appears  that  the  material  facts,  upon  which  plaintiff 
based  his  claim  to  recover  the  amount  of  said  currency  and 
checks,  with  interest,  etc.,  were  expressly  traversed  and  denied. 
The  controlling  issue  of  fact  before  the  jury  was  therefore 
whether  said  currency  and  checks  were  mailed  to  and  received 
by  defendant  bank,  as  averred  by  plaintiff  ?  The  burden  of 
proof  was  on  him  and  he  accordingly  introduced  testimony 
tending  to  sustain  his  claim,  the  most  important  item  of  which 
testimony  was  the  letter  of  May  24,  1887,  advising  defend- 
ant of  the  remittance  of  said  currency  and  checks.  With- 
out proving  to  the  satisfaction  of  the  jury  that  these  were 
mailed  to  and  received  by  the  bank,  plaintiff  had  no  case. 

It  is  not  our  purpose  to  review  the  testimony  bearing  on  the 
questions  involved  in  the  issue.  It  is  sufficient  to  say  that  it 
presented  questions  of  fact  which  were  clearly  for  the  exclusive 
determination  of  the  jury.  The  case  was  submitted  to  them 
with  full  and  adequate  instructions  as  to  the  facts  that  must  be 
found  by  them  before  they  would  be  warranted  in  rendering  a 
verdict  in  favor  of  plaintiff.  After  commenting  on  the  testi- 
mony relied  on  by  the  parties,  respectively,  the  learned  trial 
judge  said,  among  other  thing^s  :  ^^  the  facts  of  this  case  are  in 
a  very  small  compass.  We  have  the  evidence  of  the  plaintiff 
accompanied  by  this  letter,  (referring  to  his  letter  of  May  24, 
1887)  and  very  largely  based  upon  it,  that  he  sent  the  amounts 
stated  therein  to  the  bank  for  deposit;  and  we  have  the  evi- 
dence of  the  cashier  that  it  was  not  so  received,  and  that  it  was 
unaccompanied  by  any  deposit  when  he  received  it,  and  that 
it  did  not  bear  upon  its  face  any  reference  to  any  deposit  of 
any  amount.  And  then  we  have  these  statements  to  the  plain- 
tiff, and  his  acquiescence  in  the  settlement  of  his  account  by 
the  bank  down  to  the  bringing  of  this  suit,  with  the  exception 
of  those  two  letters.  As  I  told  you  in  the  beginning,  the  cen 
tral  fact — the  central  question  in  this  case  is  whether  that 
deposit  was  made;  and  that  is  entirely  dependent  upon  this 
letter,  its  genuineness  and  its  present  altered  or  unaltered  con- 
dition." 

In  answering  defendant's  second  point,  referring  to  the  let- 
ter, he  said :  ^^  if  the  date  of  the  paper  when  received  at  the 
bank  was  May  14, 1887,  and  if  that  date  has  been  changed  to 
May  24, 1887,  by  the  plaintiff,  or  with  his  knowledge,  procure- 
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ment  or  assent,  you  have  the  right  to  apply  the  principle  that 
he  who  tampers  with  or  interferes  in  any  way  with  an  instru- 
ment of  evidence  which  he  is  going  to  use  in  his  behalf,  must 
have  every  presumption  against  him.  The  jury  is  entitled  to 
make  every  presumption  against  him.  And  if  the  words,  *  cur- 
rency $745,  checks  $640,'  were  not  in  the  letter  when  received 
at  the  bank  and  returned  to  the  plaintiff,  but  were  inseited 
afterwards  by  him,  or  with  his  knowledge,  procurement  or  con- 
sent,— I  say  if  these  words  were  not  in  the  letter  when  they 
were  received  at  the  bank,  there  is  an  end  of  this  case ;  for 
there  would  be  an  absolute  want  of  evidence  showing  that  this 
deposit  was  made." 

Again,  in  affirming  defendant's  third  point,  he  explicitly 
charged :  "  That  unless  the  jury  are  satisfied  from  the  evidence 
that  on  the  24th  of  May,  the  alleged  deposit  in  currency  and 
checks  was  received  by  the  defendant,  as  averred  by  the  plain- 
tiff ....  in  his  statement,  the  verdict  must  be  for  defendant." 

Under  these  and  other  instructions,  quite  as  favorable  to  the 
defendant  bank  as  they  should  have  been,  the  verdict  for  plain- 
tiff was  rendered,  subject  to  the  question  of  law  reserved.  The 
verdict  thus  rendered  necessarily  implies  a  finding  by  the  juiy 
of  each  and  every  material  fact  relied  on  by  the  plaintiff,  as 
above  stated,  including,  of  course,  the  main  fact  that  the  money 
and  checks,  amounting  to  $1,885,  were  remitted  to  and  received 
by  the  defendant  bank  on  or  about  May  24, 1887,  as  averred  in 
his  statement.  For  the  purposes  of  this  appeal  these  facts  must 
be  regarded  as  having  been  conclusively  established  by  the  ver- 
dict ;  and  the  sole  question  is  whether,  in  view  of  the  facts  thus 
established,  the  court  was  warranted  in  reserving  the  question 
and  afterwards  entering  judgment  thereon  for  the  defendant, 
non  obstante  veredicto,  solely  for  the  reason  that  no  formal 
demand  was  made  by  plaintiff  before  he  brought  suit.  If  the 
relation  of  depositor  and  depositee  had  been  admitted,  or  estab- 
lished by  the  verdict,  it  cannot  be  doubted  that  no  action  could 
have  been  maintained  by  the  depositor  until  a  formal  demand 
had  been  made  by  him  or  waived  by  the  bank.  The  principle 
applicable  in  such  cases  is  too  well  recognized  to  require  either 
argument  or  citation  of  authority ;  but,  as  we  have  seen,  that 
is  not  this  case.  As  to  the  currency  and  checks,  in  question, 
— the  only  items  of  claim  and  subjects  of  controversy  in  this 
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case, — the  defendant  bank  has,  from  first  to  last,  persistently 
denied  that  the  relation  of  depositor  and  depositee,  between  it 
and  plaintiff,  ever  had  any  existence  in  fact ;  and  the  plaintiff 
does  not  base  his  right  to  recover  on  the  existence  of  any  such 
relation,  but  on  the  sole  ground  that,  while  the  bank  received 
the  currency  and  checks  transmitted  by  him,  it  refused  to  credit 
him  therewith,  or,  in  any  manner,  to  recognize  him  as  depos- 
itor of  the  same.  Why  the^  require  him  to  perform  the  idle 
ceremony  of  demanding  payment  of  that  which  the  bank  per- 
sistently denied,  and  still  denies,  he  ever  deposited,  and,  as  to 
which  he  himself  does  not  claim  that  the  relation  of  depositor 
and  depositee  was  ever  created?  That  relation  cannot  be 
created  without  the  meeting  of  two  minds, — one  to  propose  and 
the  other  to  accept.  In  this  case,  plaintiff  offered  to  deposit 
the  currency  and  checks  with  defendant  bank,  but  the  latter 
never  accepted  the  offer,  and  has  always  denied  that  it  was  ever 
made.  The  jury  found  as  a  fact  that  it  was  made,  and  that  the 
currency  and  checks  in  question  accompanying  it  were  retained 
by  the  bank.  In  these  circumstances,  the  existence  of  which 
has  been  conclusively  established  by  the  verdict,  there  was,  in 
my  opinion,  no  necessity  for  any  demand  before  bringing  suit. 
On  all  occasions,  before  suit  as  well  as  after,  the  bank  positively 
denied  that  it  had  ever  undertaken  to  act  as  depositee  of  the 
checks  and  currency  in  question,  and  actually  repudiated  plain- 
tiffs claim  thereto.  Having  done  this,  the  defendant,  on  the 
score  of  consistency,  should  not  be  permitted,  by  way  of  further 
defense,  to  insist  that  there  was  no  demand  for  that  which  it 
declares  it  never  had.  In  view  of  the  clearly  established  and 
undisputed  facts,  I  would  hold  as  matter  of  law  that  the  plain- 
tiff had  a  right,  without  more,  to  maintain  an  action  for  the 
amount  of  his  claim. 

But,  assuming  that  this  position  is  either  doubtful  or  unten- 
able, and  that  it  was  incumbent  on  the  plaintiff  to  prove,  inter 
alia,  that  demand  was  made,  or  that  it  was  waived  by  the  bank, 
or  that  the  necessity  for  demand  was  obviated  or  dispensed  with 
by  unequivocal  acts  of  the  bank  which  were  tantamount  to  an 
express  waiver,  can  there  be  any  doubt  that  the  latter  alter- 
native was  conclusively  established  by  uncontradicted  evidence 
to  which  some  reference  has  been  made  ?    We  think  not. 

While  the  duties  of  depositor  and  depositee  are,  as  a  general 
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rule,  reciprooal, — the  one  to  pay  on  demand,  and  the  other  to 
make  such  demand  before  a  right  of  action  accrues,  there  are — 
as  in  other  transactions  where  previous  demand  is  required — 
several  exceptions  to  the  rule.  When,  for  example,  a  bank  has 
suspended  payment  and  closed  its  doors,  a  demand  would  be 
unavailing ;  the  bank  by  its  acts  has  waived  the  necessity  for  a 
demand :  Cooper  v.  Mowry,  16  Mass.  7.  "  Notice  by  a  bank 
to  its  depositor  that  his  claim  will  t^ot  be  paid,"  renders  demand 
unnecessary :  Farmers'  Bank  v.  Planters'  Bank,  10  Gill  &  J. 
422;  2  Am.  &  Eng.  Ency.  of  Law,  102.  So,  also,  sending  a 
depositor  an  account  claiming  the  money  as  its  own  :  Bank  of 
Mo.  v.  Benoist,  10  Mo.  519.  "  Discontinuing  banking  oper- 
ations with  knowledge  thereof  by  depositor,"  is  equivalent  to 
express  waiver  of  demand :  Planters'  Bank  v.  Farmers'  etc. 
Bank,  8  Gill  &  J.  419.  And,  generally,  where  it  is  shown  that 
demand,  if  made,  would  be  disregarded  or  prove  useless,  the 
necessity  of  making  it  is  obviated  and  need  not  be  proved :  Heard 
V.  Lodge,  87  Mass.  53 ;  Abels  v.  Glover,  15  La.  An.  724 ;  5  Am. 
&  Eng.  Ency.  of  Law,  5286 ;  1  Morse  on  Banks  &  Banking, 
(8d  ed.)  548,  sec.  822e ;  Thompson's  Nat.  Bank  Cases,  260 ; 
Bank  v.  Bailey,  12  Blatchford,  480. 

In  Heard  v.  Lodge,  supi*a,  it  was  said :  ^'  It  is  a  fundamental 
principle  that  the  necessity  for  a  formal  demand  is  often  waived 
or  obviated  by  the  conduct  of  the  other  party,  or  when  the  state 
of  the  case  is  such  as  to  show  that  a  demand  would  have  been 
unavailing.  It  is  peculiarly  true  in  a  case  where  the  party 
wholly  denies  the  right  of  him  who  seeks  performance."  "  If 
the  bank,  by  words  or  conduct,  denies  the  depositor's  right  to 
his  balance,  it  becomes  presently  liable  to  an  action  without  for- 
mal demand,  and  interest  would  be  recoverable  as  damages : " 
Thompson's  Natl.  Bank  Cases,  268. 

There  is  no  sounder  maxim  than  that  upon  which  all  the  fore- 
going and  other  so-called  exceptions  to  the  general  rule,  as  to 
demand,  are  founded  :  ^^  The  law  compels  no  one  to  do  vain  or 
useless  things."  According  to  the  positive  and  uncontradicted 
evidence  in  this  case,  in  connection  with  the  facts  conclusively 
established  by  the  verdict,  it  would  have  been  an  utterly  vain 
and  useless  thing  for  the  plaintiff  to  have  made  a  formal  demand 
on  defendant  bank  before  bringing  suit.  The  necessity  for  such 
demand  was  clearly  obviated  by  the  unequivocal  acts  and  dec* 
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larations  of  the  bank  in  positively  and  repeatedly  denying  plain* 
tififs  right  to  make  any  claim  upon  it  in  respect  of  the  currency 
and  indorsed  checks  in  controversy. 

If  there  was  any  question  as  to  the  regularity  or  validity  of 
the  verdict, — whether  it  was  against  the  weight  of  the  evidence, 
or  contrary  to  the  charge,  etc.,  the  proper  forum  for  that  was 
the  court  below.  From  the  fact  that  defendant's  rule  for  new 
trial,  etc.,  was  discharged,  it  may  be  inferred  that  the  verdict 
was  satisfactoiy  to  the  court.  Whether  that  was  so  or  not,  is 
not  a  matter  for  our  consideration.  As  an  approved  verdict, 
we  must  accept,  as  verity,  the  findings  of  fact  of  which  it  is  nec- 
essarily predicated. 

It  follows  from  what  has  been  said  that  the  question  of  law 
reserved :  ^^  Whether  the  plaintiff,  not  having  shown  or  proved 
any  demand  and  refusal  before  suit  brought  for  the  value  of 
the  deposit,  is  entitled  to  recover  in  this  suit,  if  otherwise  en- 
titled to  recover?  " — ^is  irrelevant  and  immaterial,  and  judgment 
for  the  defendant,  non  obstante  veredicto,  was  unwarranted. 
Both  assignments  of  error  are  therefore  sustained. 

Judgment  revei-sed,  and  judgment  is  now  entered  in  favor  of 
the  plaintiff  on  the  verdict  for  $1,885,  the  amount  found  by  the 
jury,  with  interest  from  date  of  the  verdict. 
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The  Supreme  Court  will  not  reverse  a  judgment  on  a  verdict  in  favor  ' 
of  the  plaintiff  in  an  action  against  a  dty  to  recover  damages  for  personal 
injuries  suffered  by  a  fall  on  a  defective  sidewalk,  where  it  appears  that 
the  city  authorities  knew  of  the  defect,  and  .had  refused  to  repair  the  side- 
walk, and  the  court  below  properly  submitted  to  the  jury  the  evidence  of 
plaintiff^s  conti-ibutory  negligence  tending  to  show  his  knowledge  of  the 
condition  of  the  sidewalk,  his  manner  of  passing  over  it  on  the  night  of 
the  accident,  and  his  acquaintance  with  other  streets  and  sidewalks  in  the 
neighborhood. 
Evidence— Mortality  tables — Damages — Negligence, 
Mortality  tables  are  admissible  in  evidence  in  an  action  to  recover  dam- 
ages for  personal  injuries,  but  the  trial  judge  should  instract  the  juiy 
that  the  valne  of  such  tables  when  applied  to  a  particular  case  depends 
very  much  upon  otlier  matters,  such  as  state  of  health,  habits  of  life,  lia- 
bility to  contract  disease,  social  condition,  etc. 
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Argued  June  4, 1895.  Appeal,  No.  467,  Jan.  T.,  1895,  by  de- 
fendant, from  judgment  of  C.  P.  York  Co.,  Jan.  T.,  1894,  No.  58, 
on  verdict  for  plaintiff.  Before  Stebbbtt,  C.  J.,  Gbeen, 
Williams,  McColluh,  Mitohbll,  Dban  and  Fell,  JJ.  Af- 
fii*med. 

Trespass  for  damages  for  personal  injuries  suffered  by  a  fall 
on  a  defective  sidewalk.    Before  Latimbb,  P.  J. 

At  the  trial  it  appeared  that  plaintiff,  a  raan  forty-seven  years 
of  age,  on  the  night  of  March  18, 1898,  fell  on  a  defective  side- 
walk on  East  King  street  in  the  city  of  York,  and  was  seriously 
injured. 

The  plaintiff  offered  in  evidence  the  mortality  tables  in 
common  use  by  life  insurance  companies  of  this  country,  show- 
ing the  expectancy  of  life  at  different  periods,  more  especially 
to  show  the  expectancy  of  life  at  the  age  at  which  John  Camp- 
bell received  this  injury,  in  connection  with  the  plaintiff's  tes- 
timony that  the  physical  disability  of  the  plaintiff  is  permanent, 
and  will  prevent  him  in  the  future  from  doing  manual  labor 
for  his  support;  for  the  purpose  of  furnishing  a  measure  of 
damages  to  the  jury  by  which  to  calculate  what  plaintiff  is  en- 
titled to  recover,  if  they  believe  his  testimony. 

This  was  objected  to  as  irrevelant  and  immaterial ;  not  proper 
evidence  for  any  purpose  in  the  case  under  any  circumstances ; 
that  it  would  only  be  considered  material,  if  it  had  been  shown 
that  the  plaintiff  had  been  doing  regular  work  prior  to  the  time 
of  his  fall ;  and  that  therefore  it  would  be  no  guide,  as  the  cal- 
culation would  be  based  on  nothing  that  he  did  prior  to  the 
time  of  the  alleged  accident. 

It  was  further  objected  that  plaintiff  had  proved  that  the 
troubles  from  which  he  was  suffering  would  tend  to  shorten  his 
life,  and  might  result  in  sudden  death ;  and  that  these  tables 
only  apply  to  the  expectancy  of  life  of  a  man  of  average  health. 
Therefore  they  would  be  no  guide  at  all  in  this  case. 

The  Court:  I  think  I  will  admit  the  offer  under  the  case  in 
Kraut  V.  Frankfort  &  Southwark  Philadelphia  City  Passenger 
Railway  Company,  160  Pa.  829.  It  was  admitted  thei-e  in  a 
case  very  similar  to  this.  I  do  not  know  the  purpose  given  for 
the  admission  of  it ;  but  it  was  admitted  under  objection  and 
exception,  and  the  Supreme  Couit  did  not  assign  it  for  error. 
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Exception  to  the  defendant,  and  bill  sealed  by  order  of 
court.     [1] 

The  material  facts  and  testimony  appear  by  the  charge  of  the 
coui*t,  which  was  as  follows : 

The  city  of  York  is  a  municipal  corporation.  It  is  charged 
with  the  duty  of  maintaining  the  public  highways  within  the 
city  in  such  a  condition  of  reasonable  repair  as  will  make  them 
safe  by  day  and  by  night  for  their  ordinary  use  by  those  who 
have  occasion  to  use  them  as  highways.  Its  duty  extends  not 
only  to  the  traveled  portion  of  the  street  between  the  pave- 
ments, but  to  the  sidewalks  also.  They  have  control  over  the 
height,  the  width,  the  slope,  the  grade,  etc.,  of  sidewalks,  as 
well  as  of  sti-eets ;  and  in  exei*cising  the  powers  and  performing 
the  duties  which  are  imposed  upon  them  in  this  behalf,  as  I  said 
before,  the  measure  of  duty  and  the  measure  of  responsibility  is 
the  maintaining  of  the  highways,  or  preserving  them  in  such  a 
condition  as  to  make  them  safe  and  convenient  for  ordinary  use 
or  travel  by  foot  passengei*s  as  well  as  drivers.  I  have  already 
said  that  they  have  the  power  to  control  absolutely  the  grades, 
and  the  slopes,  and  the  heights,  and  to  exercise  all  these  powers 
within  the  city  of  York  to  which  the  township  of  Springgarden 
is  contiguous.  Then,  in  our  view  of  the  law,  the  city  legally 
exercised  its  powers  through  its  duly  authorized  officials — ^by 
the  supervisors  or  commissioners,  whichever  they  are — highway 
commissioners,  I  believe  they  are  called — by  absolutely  controll- 
ing the  grade  at  this  particular  point,  and  making  the  same 
eighteen,  nineteen  or  twenty  inches  above  the  grade  of  theside^ 
walk  in  the  adjoining  township  of  Springgarden. 

Now,  this  they  had  a  right  to  do.  They  were  not  bound  by 
any  rule  or  principle  of  law  to  adopt  the  grade  that  existed  in 
Springgarden  township,  or  to  maintain  the  previously  existing 
grade.  It  was  a  matter  within  the  power  and  within  the  dis 
cretion  of  the  city,  so  far  as  to  determine  what  that  grade  should 
be ;  and  they  did  determine  on  grades  eighteen  or  twenty  inches 
above  the  grade,  as  I  have  said  already,  of  the  adjoining  town- 
ship ;  and  the  pavement  was  laid  under  the  orders  of  competent 
city  authorities  to  the  grade  given  by  the  city  surveyor.  This 
made  an  offset,  as  has  been  repeated  very  often  in  this  case — 
a  difference  of  elevation  of  about  eighteen  or  twenty  inches,  so 
that  anybody  going  east  on  that  sidewalk  must  step  down,  when 
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he  reached  that  place,  or  go  down  eighteen  or  twenty  inches 
to  continue  his  walk. 

The  city  having  done  this — Shaving  made  this  change  of 
grade — ^in  pursuance  of  lawful  right,  was  bound  to  pi*otect  that 
place.  They  were  bound  to  adopt  some  device,  or  use  a  device, 
which,  notwithstanding  that  abrupt  change  of  grade,  would 
make  the  sidewalk  still  safe  and  convenient  for  ordinary  passage 
by  day  and  by  night ;  for  that  is  the  measure  of  their  responsi- 
bility. 

Municipal  corporations  are  not  insurers  against  accident. 
Municipal  corporations  are  not  responsible  for  every  injury  or 
accident  which  occurs,  even  through  slight  defects  in  their  high- 
ways and  their  sidewalks.  They  are  held  to  due  vigilance  and 
care  ;  and  that  always  varies  under  the  circumstances  of  each 
particular  place,  and  each  particular  case.  But  they  are  bound 
to  that  degiee  of  vigilance  and  care  that  will,  as  I  have  already 
said,  make  their  highways  safe  and  convenient  for  ordinary 
travel ;  but  are  not  insurers  against  accident,  or  guarantors  of 
the  safety  of  those  who  use  these  highways. 

Now,  the  manner  in  which  this  pavement  was  laid,  and  the 
manner  in  which  this  abinipt  descent  was  erected,  has  been  de- 
tailed to  you  in  the  evidence.  Now,  the  city,  or  the  private 
owner  of  the  property  on  which  the  duty  devolved,  made  a 
pavement  to  the  gi*ade  that  the  city  grave  him ;  and  this  city, 
or  the  private  owner,  planked  up  the  end  of  that  pavement, 
supporting  the  planks  by  stakes,  and  filled  up  the  pavement  to 
that  level ; — and,  as  Mr.  Heckert  said,  laid  the  grade  or  pave- 
ment up  to  the  level'Of  the  plank.  Then  the  city  caused  to  be 
constructed  and  placed  there  an  inclined  plane  of  timber,  stated 
in  the  testimony  as  between  five  and  six  feet  in  length,  and 
four  or  five  feet  in  width, — about  the  width  or  a  littie  wider 
than  the  brick  poition  of  the  sidewalk, — supporting  one  end  of 
that  with  the  plank  that  held  up  the  bank  and  the  upper  pave- 
ment, and  with  the  other  end  resting  on  the  pavement  below, 
with  strips  nailed  across  to  prevent  people  from  falling  as  they 
went  down  that  slope;  and  thus  left  it  after  that  had  been 
done.  That  was  the  city's  method  of  protecting  this  otherwise 
very  dangerous  place  ; — this  place  which  probably, — certainly, 
according  to  the  statements  of  some  of  the  witnesses  that  testi- 
fied very  positively  on  that  subject, — this  place  which  probably 
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at  least  remained  dangerous,  notwithstanding  that  method  of 
protection  adopted  by  the  city. 

Now,  there  is  one  question  for  you  to  determine, — and  that 
is  a  question  of  fact  that  you  must  determine  from  the  evidence, 
— about  which  I  do  not  want  to  lead  you ;  which  may  be  of 
importance ;  and  yet  in  other  aspects  of  the  case  it  may  not, 
notwithstanding  it  is  a  question  of  fact  in  this  case : — whether 
in  putting  that  slope — that  platform — there  in  this  place  in  the 
manner  I  have  described,  the  city  did  render  this  place  safe  and 
convenient  for  ordinary  travel. 

In  addition  to  the  duty  of  erecting,  providing  for,  and  pro- 
tecting against  the  consequences  of  its  own  action,  such  as  the 
change  of  grade  that  took  place  here, — the  elevation  of  side- 
walks in  pursuance  of  the  orders  of  competent  city  authority, 
— those  are  the  acts  of  the  city  itself, -»of  course  the  city  must 
protect  against  the  consequences  of  these,  —  in  addition  to 
that  the  municipal  corpoi-ation  owes  another  duty.  It  '^ owes  a 
duty  of  active  vigilance  to  the  public  in  respect  to  the  condi- 
tion of  highways  under  its  control,"  which  binds  it  "  to  dis- 
cover any  defects  therein  within  a  reasonable  time  though 
those  defects  are  caused  by  the  negligence  and  acts  of  others. 
For  practical  purposes,  the  opportunity  of  knowing,  in  such 
cases,  must  stand  for  actual  knowledge ;  and,  therefore,  where 
open  defects  in  a  highway  have  existed  for  a  considerable  time, 
notice  of  them  is  implied,  and  is  imputed  to  those  whose  duty 
it  is  to  repair  them ;  in  other  words,  they  are  presumed  to  have 
notice  of  such  defects  as  they  might  have  discovered  by  the  ex- 
ercise of  reasonable  diligence.  Such  notice  may  be  imputed 
alao  where  a  defect,  though  temporary,  has  been  of  frequent 
occurrence  during  a  long  period."  I  liave  read  from  Shearman 
&  Redfield  on  the  Law  of  Negligence,  section  869. 

[And  that  brings  up  a  question  in  this  case  about  which 
little  or  nothing  has  been  said  in  the  testimony,  or  nothing  has 
appeared  in  the  addiess  of  either  counsel, — a  matter  in  regard 
to  which  the  testimony  is  in  a  singularly  vague  and  unsatisfac- 
tory condition ;  and  yet  a  question  which,  in  my  judgment, 
may  become  a  very  material,  and,  perhaps,  controlling  consid- 
eration in  your  determination  of  this  case, — and  that  is  the  pro- 
jection of  the  plank  placed  there  by  the  owner  of  the  property 
to  support  this  pavement  above  the  township  pavement,  which, 
Vol.  CLxxn— 14 
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it  was  said  by  some  of  the  witnesses,  had  sunk  so  as  to  leave  a 
projection,  the  height  of  which  no  one  I  believe  distinctly  de- 
fined. If  I  am  in  error  on  that,  I  request  to  be  corrected  by 
counsel. 

Mr.  Wanner.    Two  inches,  or  more. 

The  Court :  Two  inches,  or  more.  I  believe  that  was  said 
as  the  result  of  the  measurement, — ^projected  two  inches  or 
more  above  the  pavement.  Perhaps — and  it  is  a  question  for 
you  to  determine — that  projection  was  the  proximate  cause  of 
this  fall,  resulting  in  this  injury.  If  it  was,  the  question  arises, 
Is  the  city  of  York  responsible  for  that?  That  depends  upon 
whether  the  city  of  York  had  actual  or  constructive  notice  of 
that  projection.  The  testimony  nowhere  reveals, — and  it  is  a 
remarkable  feature  of  the  proof,  that  the  testimony  nowhere 
reveals  on  either  side  how  long  that  projection  had  existed 
there ; — and  the  only  thing  to  indicate  anything  on  that  sub- 
ject is  the  statement  of  the  plaintiff  himself,  that  when  he 
passed  over  this  place  two  or  three  months  before— and  it  is 
fair  to  add  that  he  said  he  went  over  it  at  night — ^he  did  not 
observe  that  projection. 

Now,  I  have  already  said  that  a  municipal  corporation  is  not 
an  insurer,  or  guarantor ;  it  neither  insures  nor  guarantees  the 
safety  of  those  who  use  its  highways.  It  is  bound  to  reason- 
able diligence  in  the  maintaining  of  the  highways  in  proper 
condition  ;  it  is  bound  to  observe  defects  that  exist  in  the  high- 
way, when  they  have  existed  there  long  enough  to  amount  to 
constructive  notice ;  it  is  bound  to  know  the  defects  that  it 
ought  to  know  of, — and  it  ought  to  know  of  them  when  they 
have  existed  there  long  enough  for  due  diligence  to  have  ob- 
served tliem. 

The  question  of  constructive  notice, — there  is  no  actual 
notice  brouglit  home  to  this  city  at  all,  as  I  remember  the  tes- 
timony, in  regard  to  that  projection ;  at  least  to  none  of  the 
officei's  cliarged  with  the  supervision  of  the  highways, — I  think 
to  none  of  them ;  Did  they  have  knowledge  of  that  projection  ? 
— No  direct  or  formal  notice  is  brought  home  to  them.  Had 
it  existed  long  enough  to  affect  them  with  constructive  notice? 
And  I  say  to  you  that  the  evidence  is  bare  of  anything  to 
enable  you  to  deterinine  that  question  intelligently. 

He  who  alleges  negligence  on  the  part  of  the  corporation,  as 
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in  this  case,  must  show  knowledge  of  the  projecting  plank  ;  for 
knowledge  in  this  case  depends  upon  notice,  actual  or  con- 
structive ;  and  constructive  notice  or  knowledge  of  the  danger 
depends  upon  how  long  it  has  continued, — and  there  is  not  the 
evidence  to  determine  that. 

Without  an  illustration,  in  the  first  place,  I  want  to  say  that 
the  more  prominent,  or  obvious,  or  obviously  patent  a  defect  in 
the  highway  is,  the  shorter  is  the  time  from  which  the  jury 
have  a  right  to  infer  that  the  corporation  knew  what  they  ought 
by  diligence  to  have  discovered. 

As  an  illustration  of  that,  it  was  held  in  one  case,  and  said 
to  be  properly  holden,  that  where  a  dead  horse  in  hot  weather 
was  allowed  to  lie  on  the  streets  of  a  city  for  twenty-four  hours, 
becoming  offensive,  it  was  a  matter  of  law  for  the  court  to  tell 
the  jury  that  that  period  of  time  was  sufficiently  long  to  affect 
the  municipal  corporation  with  notice,  and  to  charge  them  with 
negligence  in  not  removing. 

In  another  case,  where  an  accident  occurred,  where  a  gas  pipe 
two  inches  in  diameter  extended  across  the  street,  placed  there 
by  somebody  who  probably  had  no  right  to  put  it  there.  And 
that  was  another  matter  or  question,  whether  that  gas  pipe, 
becoming  exposed  in  the  highway, — and  there  was  evidence 
that  it  had  remained  between  two  and  three  weeks  exposed  in 
that  way, — the  court  in  that  case  below — the  trial  judge  said, 
as  a  matter  of  law,  that  that  was  a  sufficient  length  of  time  to 
affect  that  municipal  corporation  with  notice  of  the  existence 
of  that  obstruction  in  the  highway ;  and  that  they  were  charge- 
able with  negligence  in  not  discovering  and  removing  it.  But 
the  Supreme  Court  said  no ;  the  obstruction  was  not  so  patent, 
and  so  open  to  observation,  or  so  apparent,  that  it  was  good 
law,  or  law,  for  the  court  to  tell  the  jury  that  that  failure  to 
discover  and  remove  within  that  two  or  three  weeks  was  negli- 
gence ;  and  that  it  should  have  been  left  to  the  jury  to  deter- 
mine, under  all  the  circumstances, — considering  the  nature  and 
character  of  the  obstruction, — to  determine  whether  the  cit)'' 
had  constructive  notice  or  not.  So  here,  there  is  testimony, — 
adding  undoubtedly  to  the  danger  of  this  place,  if  not  creating 
it, — of  the  projection  of  a  board  two  inches  above  the  pave 
ment,  which  the  city  was  bound  to  discover  and  remedy  in  the 
exercise  of  vigilance  which  they  are  required  to  exercise  to 
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maintain  the  corporation  highways ;  and  they  were  bound  to  dis* 
cover  that,  if  it  had  remained  there  long  enough  to  affect  them 
with  constructive  notice, — ^and,  if  so,  they  are  chargeable  with 
constructive  notice  in  not  discovering  it.  But  whether  there 
is  anything  in  the  case  from  which  this  jury  can  say  that  that 
particular  obstruction  had  existed  there  long  enough  to  affect 
the  corporation  with  notice,  I  do  not  undertake  to  say.]  [2] 

[I  have  already  said  that  proof  is  bare  in  that  respect.  It 
may  not  be  material.  It  is  only  material,  if  you  find  that  that 
projection  of  that  board  entered  in  as  a  proximate  cause,  or  one 
of  the  proximate  causes  ; — for  there  may  be  two  or  thi*ee  causes 
concurring  in  the  production  of  this  accident.  The  plaintiff 
did  not  say  he  stumbled  over  that ;  but  he  said  there  was  some- 
thing there  that  a  man  might  easily  stumble  over  there  in  a 
dark  night,  or  in  the  day  time.  If  that  was  not  the  cause  of 
the  accident,  then  it  is  immaterial ;  because  then  the  city  Is  not 
to  be  held  responsible  for  that  which  did  not  produce  the  acci- 
dent. If  that  was  the  cause  of  the  accident,  then  it  is  very 
material  to  inquire  whether  it  had  continued  long  enough  to 
affect  the  city  with  constructive  notice  of  its  existence. 

Mr.  Gibson :  If  the  court  please ;  I  should  like  to  refer  to 
the  stenographer's  notes.  It  seems  to  me  that  the  plaintiff  tes- 
tified that  his  foot  struck  against  something. 

The  Court :  I  have  already  said  to  the  jury  that  he  stumbled 
over  something ;  but  he  did  not  say  what. 

Mr.  Wanner:  He  did  not  say  it  was  the  board.  [8] 

The  Court :  [Now,  so  much  for  the  condition  of  things  at  the 
place  where  this  accident  occurred.  The  nature  and  character 
of  this  obstruction,  the  change  of  grade,  and  all  that  sort  of 
thing,  have  been  fully  detailed  to  you  in  the  evidence ;  and  its 
relative  situation  to  the  home  of  the  plaintiff, — and  about  that 
I  will  talk  after  awhile,  has  been  fully  revealed  to  you  in  the 
evidence,  and  I  have  no  doubt  that  you  understand  it  as  fully 
as  if  I  were  to  lengthen  my  remarks  on  that  particulai*  subject. 

Now,  what  produced  this  accident?  Was  it  the  negligence 
of  the  city  of  York  ?  I  have  already  fully  explained  to  you  that 
leaving  an  unguarded  obstruction  like  this  was  sufiicient  to 
affect  this  corporation  with  the  diarge  of  negligence.  Did  they 
protect  that  slope  sufficiently?  If  they  did,  what  produced 
this  accident?    Was  it  the  projection  of  the  board  above  the 
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pavement;  and,  if  so,  is  the  city  affected  with  constractive 
notice  of  that? 

The  next  qaestion  is.  Did  the  negligence  of  the  plaintiff  in 
this  case  contribute  in  the  slightest  degree  to  the  accident  which 
he  met  with  ?  I  want  yoa  to  observe  precisely  the  form  in 
which  I  have  stated  that :  Your  next  inquiry  will  be  whether 
the  plaintiff's  negligence  contributed  in  the  slightest  degree  to 
the  production  of  the  accident  from  which  he  is  suffering.  If 
it  did,  then  it  matters  not  how  negligent  the  municipal  corpor- 
ation was;  no  matter  how  completely  or  entirely  they  left 
unguarded  that  place ;  no  matter  whether  they  were  fully  in- 
formed of  the  projection  of  the  plank  which  may  have,  and 
probably  did,  produce  the  accident ;  no  matter  how  much  notice 
they  had  in  regard  to  it,  and  no  matter  how  careless  they  were 
in  regard  to  it;  if  the  negligence  of  this  plaintiff  contributed 
in  the  slightest  degree  to  that  fall,  there  is  an  end  of  this  case, 
and  he  cannot  recover.  It  is  well  settled  law  in  the  common- 
wealth of  Pennsylvania  that  he  who  brings  a  suit  agamst  a 
municipal  or  other  corporation,  or  an  individual,  charging  neg- 
ligence, must  show  a  case  free  from  contributory  negligence 
on  his  own  part.]  [2] 

And  that  brings  up  another  very  important  question  in  this 
case.  The  ordinary  rule  is,  in  the  use  of  highways,  that  he  who 
knows  of  a  dangerous  obstruction  or  place  in  the  highway,  and 
voluntarily  tests  it,  when  he  knew  of  a  safer  route  that  he  could 
have  taken,  even  though  less  convenient  or  longer,  is  guilty  of 
contributory  negligence,  because  it  is  his  duty  to  take  the  safer 
route.  Among  the  uncontradicted  facts  in  this  case  is  the  fact 
that  the  opposite  side  of  East  King  street,  at  the  very  point 
where  this  accident  occurred,  was  safe  and  convenient  for  travel 
by  night  and  by  day.  If  the  plaintiff,  John  Campbell,  knew  of 
the  dangerous  condition  of  this  place, — and  when  I  say  its  dan- 
gerous condition,  I  include  all  the  elements iwhich  enter  in  to 
make  it  dangerous, — ^if  he  was  fully  informed,  and  voluntarily 
tested  it,  or  passed  along  there  on  a  dark  night  forgetting  all 
about  it,  he  is  guilty  of  contributory  negligence,  and  cannot 
recover,  notwithstanding  any  degree  of  negligence  on  the  part 
of  the  city. 

Now,  did  he  know  it?  The  testimony  is  very  full  in  regard 
to  his  residence,  his  proximity  to  the  place  where  he  met  with 
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the  accident,  and  his  opportunity  of  observation.  He  had  passed 
along  that  side  of  the  street  several  times ; — according  to  his 
testimony,  the  last  time  was  two  or  three  months  before  he  met 
with  this  accident.  He  passed  along  there  then  at  night,  walk* 
ing  with  his  daughter.  He  says  the  boards  were  sloping, — the 
incline  was  in  place, — and  he  got  over  it  without  difficulty ;  that 
he  did  not  observe — at  all  events  he  did  not  encounter  any  ob- 
stacle from  the  projection  of  the  board. 

Now,  I  have  already  explained  to  you  that  one  of  the  ques- 
tions in  the  case  is  as  to  the  sufficiency  of  the  method  adopted 
by  the  city  for  the  protection  of  that  place,  and  the  protection 
of  this  slope.  This  man  passed  down  there  at  nfght.  Was  it 
then  in  such  a  reasonably  safe  condition  as  made  it  proper,  and 
not  careless,  for  a  man  to  undertake  to  walk  over  it  at  night ; 
or  were  there  then  existing,  or  did  he  have  knowledge,  before 
he  met  with  this  accident,  that  the  conditions  had  changed,  and 
that  special  and  additional  peculiar  circumstances  had  aiisen 
which  rendered  the  place  more  dangerous  than  it  was  before ; 
or  that,  if  it  was  safe  before,  rendered  it  dangerous  ?  If  John 
Campbell  knew  that  that  inclined  plane  was  not  along  there 
when  he  undertook  to  pass  over  it,  and  met  with  this  accident, — 
if  he  knew  that  the  projection  of  that  board  above  the  pavement 
existed  there,  or  had  been  there  when  he  passed  over  it  safely 
before, — ^if  he  knew  of  the  change  which  had  taken  place  mak- 
ing the  place  more  dangerous  than  it  was  when  he  passed  over 
it  before,  he  had  no  right  to  take  the  risk,  and  test  this  danger- 
ous place,  and  then  undertake  to  hold  the  city  responsible  for 
the  consequences  of  their  negligence,  and  his  negligence  con- 
tributed to  the  production  of  the  accident.  And  there  you  will 
observe  is  involved  a  very  important  question ;  and  that  is  as 
to  the  sufficiency, — and  I  have  referred  to  it  two  or  three  times 
already,  but  I  refer  to  it  ag^ain, — as  to  the  sufficiency  of  the 
measures  taken  by  the  city  in  the  erection  of  this  sloping  plat- 
form, to  make  this  place  safe  and  convenient.  For  notwith- 
standing that  inclined  platform  being  there,  and  independently 
of  its  removal,  and  independently  of  the  projecting  plank,  if 
that  place  was  known  to  be  a  dangerous  place  to  walk  on, — if 
it  was  still  unsafe, — ^if  it  was  still  unsafe  for  a  man  to  travel 
at  night, — and  John  Campbell  knew  it,  and  voluntarily  took 
the  risk,  he  cannot  recover  in  this  case ;  for  that  would  be  con- 
tributory negligence. 


Digitized  by  VjOOQIC 


CAMPBELL  V.  CITY  OF  YORK,  Appellant  215 

1896.]  Charge  of  Court. 

Now,  I  am  desiroas  of  making  m}r8elf  perfectly  plain  in  re- 
gard to  this  most  important  part  of  the  case — and  perhaps  the 
raost  important  throughout  the  consideration  of  this  case, — the 
question  as  to  the  knowledge  by  this  man  of  the  dangerous  char- 
acter of  this  phice, — and  that  involves  whether  it  was  a  danger- 
ous place ; — and  that  involves  the  further  inquiry  as  to  what  that 
danger  consisted  of.  Did  it  consist  of,  or  include  that  change 
of  grade  there,  whether  the  sloping  platform  was  there  or  not, 
or  whether  the  danger  arising  by  the  abrupt  change  of  that 
grade  was  suflBciently  protected  by  the  sloping  platform ;  and 
did  the  increased  danger,  of  which  he  knew  nothing,  according 
to  his  statement,  arise  from  the  removal  of  the  platform,  or  in- 
cline, by  the  negligence  of  the  city ;  or  did  the  danger  arise 
from  the  projection  of  that  plank ;  and  had  the  city  notice,  con- 
structive or  otherwise,  of  that  ?  If  they  had  not,  they  are  not 
chargeable  for  that  on  the  ground  of  negligence.  If  Campbell 
had  knowledge  of  tlie  way,  and  voluntarily  tested  it,  he  was 
guilty  of  contributoiy  negligence,  and  cannot  recovei'  in  this 
case.  Apart  from  the  mere  use  of  the  highway,  the  consider- 
ations which  I  have  already  detailed  to  you  may  of  themselves 
be  contributory  negligence. 

The  next  question  is  was  he  guilty  of  negligence  in  his 
method  and  manner  of  approaching  this  place,  taking  all  the 
circumstances  into  consideration  ?  Negligence  in  any  case  is 
the  absence  of  proper  care  under  the  circumstances.  The  de- 
gree of  care  which  everybody  must  take  depends  upon  the  cir- 
cumstances of  the  particular  case ;  and  there  is  no  unvarying 
rule  that  can  be  laid  down.  You  cannot  draw  a  line,  and  say 
everything  on  thi§  side  is  negligence,  and  everything  on  that 
side  is  diligence ;  because  the  circumstances  are  not  the  same 
in  each  particular  case; — and  so  we  are  to  consider  all  the  facts 
in  this  particular  case.  This  was  a  highway  with  an  abrupt 
descent  in  it;  and  that  at  least  was  known  to  this  plaintiff.  He 
has  said  so.  But  indfipendent  of  any  other  consideration,  with 
the  platform,  or  without,  as  has  been  asserted  by  one  or  two 
witnesses, — and  it  is  a  question  of  fact  for  you  to  determine, 
— ^knowing  the  condition  of  things  there,  at  least  to  the  extent 
of  this  abrupt  change  of  gi'ade, — whether  he  knew  of  the  re- 
moval of  the  platform  or  not  is  another  matter,  about  which  I 
will  speak  to  you  presently, — he  passed  along  that  sidewalk  at 
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a  i-apid  pace,  three  or  four  miles  an  hour,  with  his  hands  in  his 
overcoat  pockets,  on  a  very  dark  night.  Now,  the  more  danger- 
ous the  place,  the  larger  measure  of  care  was  he  bound  to  exer- 
cise to  the  extent  of  his  knowledge  of  the  existing  danger.  The 
darker  the  night,  undoubtedly  the  more  care  was  he  bound  to 
exercise ; — for  the  man  who  uses  a  highway  in  broad  daylight, 
and  walks  over  an  obstruction  which  is  patent  to  him,  and  which 
by  due  diligence  he  could  see,  even  if  he  did  not,  cannot  hold 
the  corporation  for  that  obstruction.  A  man  who  walks  through 
a  street  at  night  is  bound  to  exercise  more  vigilance  than  the 
man  who  walks  through  there  in  the  day.  But  the  darker  the 
night,  the  more  the  vigilance;  and  the  absence  of  a  light  in- 
creases the  degree  which  is  required.  Did  this  man  exercise 
all  due  diligence  which  a  man  of  ordinaiy  prudence  under  the 
circumstances  of  the  case, — the  darkness  of  the  night;  the 
knowledge  of  the  abrupt  descent  there, — did  he  exei^cise  all 
due  and  ordinary  diligence, — all  due  diligence  which  a  man  of 
ordinaiy  prudence  under  those  circumstances  would  exercise? 
If  he  did  not,  he  is  guilty  of  contributory  negligence,  and  can- 
not recover. 

[A  single  word  in  regard  to  his  knowledge  of  this  place, 
and  I  want  you  to  bear  in  mind  that  that  is  so  without  any 
regard  to  the  measure  or  degree  of  vigilance  of  the  city  in  pro- 
tecting that  place,  dangerous  as  it  was, — even  though  it  were, 
as  in  my  judgment  it  was,  a  matter  for  the  city  of  York,  or 
those  charged  with  the  repairing  of  its  highways,  could  and 
should  have  been  indicted  criminally ; — notwithstanding  that, 
if  the  negligence  of  the  plaintiff  contributed  in  any  degree,  he 
cannot  recover.  People  are  ordinarily  supposed  to  know  those 
things  which  come  under  their  observation ;  which  they  have 
had  opportunities  to  see,  or  opportunities  to  discover.]  [4] 

[I  have  already  explained  to  you  the  important  question  as 
to  this  man's  knowledge  of  the  dangerous  character  of  this 
place.  I  do  not  think  I  can  enlighten  you  any  further  in  regard 
to  that.  Now,  then,  as  it  seems  to  me,  as  far  as  we  have  gone, 
the  controlling  questions  in  this  case  are.  What  was  the  proxi- 
mate cause  of  this  accident?  Did  the  accident  result  solely 
and  only  from  the  change  of  grade  there,  without  any  regard 
to  the  question  of  the  presence  or  absence  of  the  platform? 
Did  it  result  from  a  projecting  board,  aided  by  the  other  cause? 
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The  city  undoubtedly  had  knowledge  of  the  change  of  grade. 
Did  it  have  knowledge,  constructive  or  actual,  of  the  projection 
of  the  plank?]  [2] 

Another  thing,  which  I  had  almost  forgotten.  This  platform, 
after  having  been  maintained  there  a  good  while,  was  removed 
by  Mr.  Kalti*eider,  who  threw  it  over  into  a  field.  A  police- 
man came  there,  and  the  testimony  of  that  policeman  reveals 
the  presence,  and  the  taking  away  of  the  plank.  It  is  clearly 
revealed  in  the  evidence,  that  a  policeman  of  the  city  of  York 
came  there  and  replaced  the  platform ;  and  again  it  was  thrown 
over  into  the  field  by  Mr.  Kaltreider.  How  long  before  this 
accident  occurred  that  replacing  and  removal  took  place,  is  not 
revealed  in  the  evidence ;  but  the  entire  time  during  which  the 
platform  was  lying  over  in  the  field  was  stated  by  the  witnesses. 
The  lowest  period  was  six  weeks,  and  the  highest  was  three 
months.  Did  the  city  use  due  diligence  in  this  particular? 
Did  it  provide  for  the  replacing  of  the  platform,  or  adequate 
means  to  protect  the  way,  or  use  due  diligence  in  maintain- 
ing it  there  ? — are  two  material  questions.  Although  if  it  be 
true  that  the  platform  remained  away  from  there  even  during 
the  shorter  period  in  evidence,  providing  no  protection  to  the 
people  by  that  or  other  means,  it  was  undoubtedly  negligence 
of  the  city ;  for  a  patent  defect  of  the  highway  like  that  would 
affect  it  with  constructive  notice  in  a  much  less  period  than 
six  weeks. 

Now,  I  have  I  believe  gone  over  the  controlling  and  prelim- 
inary considerations.  Firat,  did  the  accident  result  from  the 
negligence  of  the  city?  Secondly,  did  the  plaintiff's  negli- 
gence in  the  slightest  degree  contribute  to  its  production  ?  If 
the  city  was  not  negligent,  he  cannot  recover.  If  the  city  was 
negligent,  and  he  was  negligent  also,  and  his  negligence  con- 
tributed in  the  slightest  degree  to  the  accident,  he  cannot  re- 
cover. 

And  you,  gentlemen,  in'  such  a  case  ought  not  to  be  gov- 
enied  by  sympathy,  or  anything  of  that  sort,  in  the  determina- 
tion of  these  questions.  You  cannot  undertake  to  apportion 
the  negligence,  and  say  that  the  city  was  grossly  negligent, 
and  the  plaintiff  but  little  negligent ;  and  therefore  you  will 
pay  the  plaintiff  to  a  certain  extent  You  cannot  do  that. 
You  cannot  balance  the  degree  of  negligence;  but  in  deter- 
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mining  these  questions  you  are  to  determine  them  in  the  light 
of  the  evidence,  and  the  law  as  I  have  laid  it  down. 

If  the  city  was  not  negligent,  or  if  the  plaintiff  contributed 
to  the  accident,  then  he  cannot  recover,  and  there  is  an  end  of 
the  case. 

[When  you  come  to  the  question  of  determining  the  meas- 
ure of  damages,  you  will  consider  in  that  connection  the  Car- 
lisle tables,  showing  the  expectancy  of  life,  which  were  also 
introduced.  There  is  a  case  in  Pennsylvania  in  which  the  Su- 
preme Court  have  said  that  it  seems  that  that  probably  is  proper : 
Kraut  V.  Railway,  160  Pa.  827. 

But  you  must  not  misunderstand  the  testimony.  The  Car- 
lisle tables  are  based  upon  the  mortality  experience  of  insur- 
ance companies.  Of  courae  the  insurance  companies  have 
gathered  together  a  vast  amount  of  statistics  from  which  they 
are  able  to  ascertain  the  average  expectancy  of  life  at  any  par- 
ticular period ;  and  of  course  those  tables  are  based  upon  the 
selected  lives, — for  people  are  only  insured  by  life  insurance 
companies  after  having  passed  a  medical  examination  insuring 
good  health.  At  forty-seven  the  expectancy  of  life  is  twenty- 
three  years.  That  does  not  mean  to  say  that  a  man  at  forty- 
seven  is  going  to  live  twenty-three  years.  He  may  die  the  next 
day ;  he  may  live  to  be  ninety.  It  simply  means  that  of  people, 
aged  foity-seven,  the  average  existence  of  their  lives  will  be 
about  that  If  there  is  a  class  of  one  hundred  thousand  living 
at  forty-seven  years,  the  averagfe  life  of  those  whole  one  hun- 
dred thousand  will  be  twenty-three  years.  Of  course  the  dura- 
tion of  any  particular  life,  such  as  this,  cannot  be  predicted ; 
and  of  course  it  depends  largely  upon  the  condition  of  health, 
— the  physical  condition  of  the  man; — and  depends  largely  upon 
the  acts  and  conduct,  and  the  liability  to  contract  disease,  and 
matters  of  that  sort.  I  say  this  because  I  do  not  want  you  to 
assume  that  because  the  expectancy  of  life  at  forty-seven  years 
is  twenty-th^e  years,  that  this  man  will  live  twenty -three  years. 
He  may  live  twice  that;  he  may  die  to-morrow.]  [1] 

Verdict  and  judgment  for  plaintiff  for  $4,600.  Defendant 
appealed. 

Erron  assigned^  were  (1)  ruling  on  evidence,  quoting  the 
bill  of  exceptions :  C^~^)  &bove  instructions,  quoting  them. 
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TF.  F.  Bay  Stewart^  of  Stewart^  NUes  ^  Neff^  and  Rolert  F. 
CHbson^  City  Solicitor^  for  appellant  The  court  admitted  in 
evidence  the  American  and  Carlisle  tables.  The  accident  was 
not  fatal  nor  was  the  injury  such  as  to  deprive  the  plaintiff  of 
all  earning  power.  These  tables  could  not  enable  the  jury  to 
determine  how  long  he  would  live  or  how  badly  he  was  injured. 
They  could  only  add  to  their  guessing  machinery  and  the  un- 
certainty of  its  results.  The  plaintiff  was  a  man  not  in  good 
health  at  the  time  of  the  accident,  as  the  evidence  sufficiently 
shows.  He  was  surely  not  an  insurable  subject :  Steinbrunner 
V.  Ry.  Co.,  146  Pa.  604 ;  Kraut  v.  Ry.  Co.,  160  Pa.  827 ;  Mc- 
Cue  V.  Knoxville,  146  Pa.  680. 

The  defendant  in  this  case  was  tried  upon  one  charge  of  neg- 
ligence, but  convicted  of  another,  and  of  that  other  it  had  no 
notice  under  the  plaintiffs  statement,  and  the  court  said,  and 
it  was  justified  by  the  evidence,  that  no  notice  of  the  defect 
in  the  pavement  which  caused  the  plaintiff's  injury  had  been 
brought  home  to  the  defendant.  This  it  would  seem  ought  to 
have  worked  a  different  result :  Campbell  v.  Ry.,  139  Pa.  638. 

To  submit  a  fact  destitute  of  evidence  as  one  that  may  never- 
theless be  found  is  an  encouragement  to  err  which  cannot  be 
too  closely  observed  or  unsparingly  corrected:  Stouffer  v.  Lat- 
shaw,  2  Watts,  166;  Sartwell  v.  Wilcox,  20  Pa.  117;  New- 
baker  v.  Alricks,  6  Watts,  188 ;  Egbert  v.  Payne,  99  Pa.  239 ; 
Frazier  Bros.  v.  Lloyd,  28  W.  N.  C.  178. 

The  whole  controversy  here  was  as  to  how  the  accident  oc- 
curred, and  the  court  charged  wrong  on  the  fact  that  plaintiff 
did  strike  his  toe  against  something,  and  also  on  what  it  was. 
It  was  the  pivotal  part  of  the  case  and  therefore  the  error  is 
ground  for  reversal :  Steinbrunner  v.  Ry.,  146  Pa.  604 ;  Yerkes 
V.  Wilson.  81*  Pa.  9. 

Failure  to  look  where  one  is  going  is  negligence  per  se :  Stack- 
house  V.  Vendig  &  Co.;  166  Pa.  682 ;  Robb  v.  Connellsville,  187 
Pa.  42;  Dehnhardt  v.  Philadelphia,  16  W.  N.  C.  214;  Haven 
V.  Bridge  Co.,  161  Pa.  620. 

When  it  is  added,  as  was  proven  in  this  case  and  not  denied 
by  the  plaintiff,  that  the  other  side  of  the  street  was  safe,  and 
that  that  was  the  side  which  he  customarily  took  when  he  went 
in  and  out  King  street,  this  case  comes  plainly  under  the  rule 
requiring  a  man  to  avoid  a  danger  when  he  has  another  safe 
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route,  failure  to  do  which  is  also  negligence  per  se :  Hill  v. 
Tionesta  Twp.,  146  Pa.  11 ;  Erie  v.  Magill,  101  Pa-  616 ;  Win- 
ner V.  Oakland  Twp.,  158  Pa.  405 ;  Lynch  v.  Erie,  161  Pa.  880 ; 
Fleming  v.  Lock  Haven,  16  W.  N.  C.  216 ;  Scranton  v.  Gore, 
124  Pa.  595 ;  Easton  v.  Neflf,  102  Pa.  478 ;  Barnes  v.  Sowden, 
119  Pa.  63;  Robb  v.  Connellsville,  187  Pa.  42. 

N.  Jf.  Wanner^  AUen  0.  Wtest  with  him,  for  appellee. — The 
court  below  is  sustained  in  its  admission  of  the  Carlisle  tables 
of  the  expectancy  of  life  by  the  case  of  Kraut  v.  The  Fi-ankfort 
&  Southwark  R.  R.,  160  Pa.  329. 

Under  the  circumstances  of  this  case  it  was  exclusively  for 
the  jury  to  determine  what  was  the  proximate  cause  of  the 
plaintiflfs  injury :  Penna.  R.  R.  v.  Hope,  80  Pa.  373 ;  Haverly 
V.  State  Line  R.  R.,  135  Pa.  50 ;  Thatcher  v.  Traction  Co.,  166 
Pa.  66 ;  West  Mahanoy  Twp.  v.  Watson,  116  Pa.  344 ;  Penna. 
R.  R.  v.  Trich,  117  Pa.  899 ;  Bunting  v.  Hogsett,  189  Pa.  868. 

The  city  was  charged  with  the  duty  of  inspection  and  watch- 
fulness of  the  condition  of  the  pavement,  and  if  for  want  of  due 
care  and  examination  the  city  was  ignorant  of  its  condition,  it 
was  liable  for  resulting  injuries,  without  notice :  Vanderslice  v. 
Philadelphia,  103  Pa.  102;  Born  v.  Allegheny  Plank  Road  Co., 
101  Pa.  334 ;  Hey  v.  Philadelphia,  81  Pa.  44. 

The  plaintiff's  action  cannot  be  defeated  simply  because  he 
knew  of  an  obstruction  and  did  not  take  another  safe  road, 
which  was  open  to  him,  if  the  one  he  used  was  also  open  to 
the  public.  Such  a  course  of  action  is  not  contributory  negli- 
gence, per  se.  Erie  v.  Schwingle,  22  Pa.  884;  Humphreys  v. 
Armstrong  Co.,  56  Pa.  204 ;  Chilton  v.  Carbondale  Bor.,  160 
Pa.  468;  Bor.  of  Nanticoke  v.  Warne,  106  Pa,  378;  Wellman 
V.  Bor.  of  Susquehanna,  167  Pa.  239 ;  Smith  v.  Lowell,  6  Allen, 
89. 

Even  with  the  knowledge  of  the  defect,  if  by  lapse  of  time, 
the  plaintiff  had  reasonable  ground  for  supposing  it  to  have  been 
remedied,  or  if  he  was  negligent  in  his  manner  of  attempting 
to  use  the  highway,  his  use  of  it  is  not  necessarily  of  itself  con 
trbutory  negligence :  Forker  v.  Sandy  Lane  Bor.,  130  Pa.  123 
Chilton  V.  Carbondale  Bor.,  160  Pa.  464 ;  Wharton  on  Negli- 
gence,  403 ;  Humphreys  v.  Armstrong  Co.,  56  Pa.  204 ;  4  Am. 
&  Eng.  Ency.  of  Law,  5. 
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Whether  or  not  the  plaintiflf  was  guilty  of  negligence  which 
contributed  to  the  injury,  must  be  inferred  from  all  the  facts 
and  cii-cumstances  of  the  case  as  disclosed  by  the  testimony. 
And  such  inferences  of  fact  are  for  the  jury  and  not  for  the 
court :  Biggs  v.  West  Newton  Bor.,  164  Pa.  841 ;  Merriman  v. 
Phillipsburg  Bor.,  158  Pa.  78 ;  Gates  v.  Penna.  R.  R.,  164  Pa. 
567 ;  Finnegan  v.  Foster  Twp.,  163  Pa.  185 ;  Readdy  v.  Sham- 
okin  Bor.,  187  Pa.  92;  Crumlich  v.  Hamsburg,  162  Pa.  624 ; 
Bor.  of  Nanticoke  v.  Warne,  106  Pa.  873;  Ottei-sbach  v.  Phil- 
adelphia,  161  Pa.  Ill ;  Bor.  of  Easton  v.  Nefif,  102  Pa,  478 ; 
Kilkeary  v.  Thackery,  165  Pa.  584 ;  18th  &  15th  Pass.  R.  R.  v. 
Boudrou,  92  Pa.  475;  Gates  v.  Pa.  R.  R.,  154  Pa.  572;  Whis- 
sler  V.  Walsh,  165  Pa.  852 ;  Sturgis  v.  Kountz,  165  Pa.  858 ; 
laquinta  v.  Traction  Co.,  166  Pa.  68. 

Opinion  by  Mb.  Justice  MoCollum,  January  6, 1896 : 
The  negligence  of  the  city  in  the  construction  and  mainte- 
nance of  the  sidewalk  in  question  is  obvious  and  undisputed, 
and  it  is  established  by  the  verdict  of  the  jury  that  this  negli- 
gence was  the  sole  cause  of  the  injury  complained  of.  The  city 
appears  to  have  conceded  its  own  negligence  in  the  premises 
and  to  have  based  its  defence  on  the  alleged  contributory  neg- 
ligence of  the  plaintiff.  The  questions  raised  by  this  defence 
and  all  the  evidence  relating  to  it  were  carefully  presented  to 
the  jury  for  their  consideration,  with  the  repeated  instruction 
that  if  there  was  any  negligence  on  the  part  of  the  plaintiff 
which  contributed  in  the  slightest  degree  to  the  accident,  he 
could  not  maintain  the  suit.  The  city  has  no  cause  to  complain 
of  the  instructions  on  this  branch  of  the  case,  as  it  is  clear  that 
the  court  would  not  have  been  justified  in  ruling  that  there 
was  contributory  negligence  which  precluded  a  recovery.  The 
evidence  tending  to  show  the  plaintiff's  knowledge  of  the  con- 
dition of  the  sidewalk,  his  manner  of  passing  over  it  on  the 
night  of  the  accident,  and  his  acquaintance  with  other  streets 
and  sidewalks  in  the  neighborhood  of  it,  were  for  the  jury. 
From  this  evidence  they  found  that  his  case  was  clear  of  con- 
tributory negligence.  It  cannot  be  justly  said  of  the  evidence 
that  the  weight  of  it  is  against  the  verdict  or  that  it  warrants 
a  legal  conclusion  destructive  of  the  plaintiff's  claim. 
The  sidewalk,  from  the  time  of  its  construction  until  and 
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subsequent  to  the  occurrence  in  question,  was  unsafe,  and  it 
exposed  to  casualities,  like  the  one  under  consideration,  aU 
persons  having  occasion  to  pass  over  it  at  night.  The  munici- 
pal authorities  were  cognizant  of  its  condition  and  the  iisks  in- 
volved in  traveling  upon  it,  but  they  declined  when  requested, 
to  incur  the  expenditure  required  to  render  it  reasonably  safe 
for  public  use.  It  is  difficult  to  imagine  a  more  flagrant  disre- 
gard of  official  duty  than  was  shown  in  this  case  by  the  repre- 
sentatives of  the  city  who  were  charged  with  the  supervision 
and  care  of  its  streets.  There  is  some  evidence  which  indi- 
cates that  they  supposed  the  sidewalk  at  the  east  end  of  it  was 
in  the  township  of  Spring  Garden,  but  as  the  evidence  is  clear 
and  uncontradicted  that  it  was  constructed  by,  and  within  the 
limits  of,  the  city  there  was  no  warrant  for  their  supposition. 
It  being  established  by  a  verdict  supported  by  competent  and 
sufficient  testimony  that  the  sidewalk  at  the  point  where  the 
accident  occurred  was  defective  and  dangerous,  that  it  was 
known  to  the  municipal  authorities  to  be  so,  and  that  their  neg- 
ligence in  the  construction  and  maintenance  of  it  was  the  prox- 
imate cause  of  the  plaintiff 's  injury,  a  particular  specification 
of  its  defects  seems  to  be  unnecessary. 

The  city's  contention  based  on  the  second  specification  of 
error  is  without  merit  because  it  was  not  shown  by  either  party 
that  there  was  any  change  in  the  condition  of  the  sidewalk  from 
the  time  of  its  construction  until  sometime  after  the  accident, 
except  such  as  was  made  by  the  board  bridge  at  the  east  end 
of  it,  or  was  the  natural  sequence  of  the  manner  of  constructing 
it.  The  testimony  of  the  plaintiff  explanatory  of  his  fall  is 
consistent  with  the  testimony  descriptive  ol  ihe  condition  of 
the  sidewalk  anterior  to  it,  and  the  question  whether  the  city 
had  notice  of  the  latter  before  the  occurrence  of  the  former  was 
for  the  juiy  upon  all  the  evidence  in  the  case  pertinent  to  it. 

The  city  complains  of  the  admission  of  the  mortality  tables 
and  of  the  instructions  in  regard  to  them.  In  admitting  this 
evidence  the  learned  court  below  followed  and  was  governed 
by  the  decisions  of  this  court  in  Steinbrunner  v.  Railway  Co., 
146  Pa.  504;  McCue  v.  Knoxville  Boro.,  146  Pa.  580,  and 
Kraut  V.  Railway  Co.,  160  Pa.  329 ;  and  in  commenting  upon 
it,  fairly  conformed  to  the  suggestion  made  in  the  case  first 
cited.  This  complaint  therefore  furnishes  no  ground  for  revers- 
ing the  judgment. 
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The  contention  based  on  the  excerpts  from  the  charge  em- 
braced in  the  third  and  fourth  specifications  of  error  has  no  sub- 
stantial merit  in  it.  These  excerpts  considered  in  connection 
with  the  charge  as  a  whole  and  in  the  light  of  the  testimony  in 
the  case  cannot  be  fairly  characterized  as  misleading  or  prejudi- 
cial to  the  rights  of  the  city. 

The  specifications  of  error  are  overruled  and  the  judgment  is 
affii-med. 
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Susquehanna  Mutual  Fire  Ins.  Co.  v,  A.  A.  OberholtzeryJiLS 

Appellant. 


Inmranet—Mutudlfire  inaurance — MisrepreserUatiam  by  agent-— Avoid- 
anot  of  contract. 

Where  an  agent  of  a  mutual  lire  insurance  company  falsely  represents 
to  an  applicant  for  insurance  tliat  the  po]icy  gave  the  insured  the  privi- 
lege of  withdrawing  at  any  time  on  paying  his  proportion  of  the  losses, 
and  the  applicjint  accepts  the  policy,  and  places  it  in  his  safe  Mrithout  read- 
ing it,  and  keeps  it  there  for  over  a  year,  and  in  the  meantime  voluntarily 
pays  two  assessments,  he  cannot  return  the  policy  and  demand  its  cancel- 
lation. 

A  member  of  a  mutual  fire  insurance  company  cannot  avoid  his  policy 
on  the  gi'ound  that  he  was  induced  to  make  the  contract  by  fraudulent 
misrepresentations  by  the  agent  of  the  company,  where  he  has  made  no 
objection  for  over  a  year,  has  paid  assessments,  and  in  the  meantime  a 
large  number  of  other  persons  have  taken  out  policies. 

While  his  right  to  avoid  the  policy,  if  exercised  within  a  reasonable 
time,  is  clear,  he  cannot,  as  to  subsequent  members,  openly  assume  all 
the  privileges  and  obligations  of  membei*ship  for  more  than  a  year,  and 
then  deny  his  liability  to  contribute,  along  with  those  who  may  have  been 
induced  to  become  members  on  the  faith  of  his  membership.  Per  Dean,  J. 

Insurance — By-laws — Policy — Application,  ' 

Trivial  and  immaterial  variations  between  the  by-laws,  as  printed  on 
the  policies,  and  those  adopted  by  the  company  are  not  sufficient  ground 
for  excluding  the  policy  as  evidence  in  an  action  by  a  mutual  insurance 
company  to  recover  assessments. 

Insurance — Failure  to  print  by-laiws  upon  the  policy — Act  of  May  11, 
1881. 

Where  a  by-law  adopted  by  a  mutual  insurance  company,  but  omitted 
among  the  by-laws  as  printed  upon  the  policy,  restricts  the  right  of  assess- 
ment to  a  certiun  exact  method  specified  in  such  by-law,  and  on  assess- 
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ment  is  made  by  the  company  in  accordance  with  the  method  prescribed 
by  the  by-law,  the  omission  of  the  by-law  in  the  policy  is  fatal  to  the 
company^s  right  to  recover  the  assessment. 

Argued  March  12, 1895.  Appeals,  Nos.  76  and  77,  July  T., 
1894,  by  defendant,  from  judgments  of  C.  P.  Northampton  Co., 
Oct.  T.,  1885,  No.  59,  and  June  T.,  1891,  No.  47,  on  verdicts 
for  plaintiff.  Before  Sterrett,  C.  J.,  Green,  Mitchell, 
Dean  and  Felt^  JJ.     Reversed, 

Two  appeals  from  judgments  of  a  justice  of  the  peace  tried 
together  in  the  court  of  common  pleas.     Before  Reeder,  J. 

The  facts  are  fully  stated  in  the  opinion  of  the  Supreme 
Court. 

At  the  trial  the  plaintiff  offered  the  policy  and  application  in 
evidence. 

Defendant  objected  to  the  policy  and  application  being  re- 
ceived in  evidence,  because  said  policy  purported  to  contain  a 
correct  copy  of  the  by-laws,  when  in  point  of  fact  it  was  not  a 
correct  copy,  but  stated  a  different  mode  of  assessment  than 
that  which  the  by-laws  provided. 

The  policy  contained  the  two  following  by-laws : 

"  First.  All  members  whose  policies  are  in  force  at  the  time 
the  assessment  may  be  declared  shall  be  liable  to  assessment  for 
all  losses  adjusted,  unadjusted  and  unpaid,  and  all  other  liabil- 
ities then  existing  against  the  company,  subject  to  abatement 
as  hereinafter  specified.  Second.  All  members  whose  policies 
have  expired  and  are  not  in  force  at  the  time  such  assessment 
is  declared  shall,  nevertheless,  be  liable  to  assessment  for  all 
unpaid  losses  and  other  liabilities  which  existed  at  the  time  of 
th^  expiration  of  such  policy  or  policies  pro  rata  with  those 
then  in  force." 

Q.  It  was  shown  that  there  was  a  by-law,  not  in  the  policy, 
as  follows? — "And  the  amount  thus  ascertained  and  levied 
upon  such  expired  policies  to  be  deducted  from  the  gross  amount 
of  liabilities  of  the  company  for  which  assessment  is  to  be  made, 
and  balance  of  liabilities  then  remaining  to  be  assessed  upon 
the  policies  then  in  force," 

The  court  overruled  the  objections,  admitted  the  policy  and 
application  in  evidence,  and  sealed  a  bill  for  defendant 

By  Mr.  Emmens :  "  Our  motion  is  that  we  object  to  the  by- 
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laws  being  received  in  evidence,  and  move  to  strike  out  all  the 
testimony  relating  to  the  by-laws  of  this  company,  because  they 
are  not  correct  copies  of  the  by-laws  in  the  policy,  and,  there- 
fore, they  are  not  admissible  in  evidence  under  the  act  of  May  11, 
1881." 

By  the  Court:  "The  motion  is  denied.  The  plaintiff  com- 
pany can  only  take  advantage  of  the  part  of  the  contract  and 
can  only  be  benefited  by  those  portions  of  the  by-laws  that  are 
printed  as  part  of  the  contract.  The  defendant,  of  course,  is  at 
liberty  to  take  advantage  and  defend  upon  any  portion  of  the 
by-laws  as  adopted  by  the  company,  as  the  plaintiff  would  l>e 
estopped  to  take  advantage  of  any  portions  of  the  by-laws  not 
printed  in  the  policy;  but  those  portions  of  the  by-laws  as 
printed  by  them  upon  the  policy  they  would  have  the  right  to 
take  advantage  of  as  part  of  the  contract,  provided  they  are 
correctly  printed,  so  far  as  they  are  printed.  The  mere  omis- 
sion to  print  a  part  of  the  by-laws  would  not  vitiate  the  contmct, 
but  the  conti-act,  so  far  as  the  company  is  concerned,  must  stand 
as  entered  into  by  them  and  as  printed  by  them  as  part  of  their 
•policy.     We  will  give  the  defendant  an  exception."  [2] 

The  court  charged  in  part  as  follows  : 

"  [It  appears  from  the  printed  by-law  attached  to  the  policy 
that  a  certain  portion  of  the  actual  by-law  is  omitted,  and  that, 
therefore,  the  contention  of  the  defendant  in  that  respect  is 
true.  The  by-law  is  not  printed  exactly  as  it  appears  to  have 
been  passed  by  the  board  of  directors,  but  the  latter  part  of  the 
clause  has  been  omitted  in  the  printed  copy  attached  to  this 
instrument.  Whatever  is  printed  is  part  of  the  contract ; 
whatever  is  omitted  the  company  cannot  take  advantage  of. 
The  defendant  can.  That  is,  the  plaintiff  corporation  is  es- 
topped from  setting  up  its  omission  to  comply  with  the  law  in 
order  to  protect  itself,  but  the  omission  of  any  portion  of  these 
by-laws  would  not  prejudice  the  defendant's  rights,  but  he 
would  have  the  right  to  take  advantage  of  such  omission  prov- 
ing  it.]  »  [12] 

The  court  dii-ected  a  verdict  for  the  plaintiff.  [13] 

Verdicts  and  judgments  for  plaintiff  for  $253.32  and  $228.91. 
Defendant  appealed. 

JErrors  assigned  among  others  were,  (2)  rulings  on  evidence. 
Vol.  CLxxn — 16 
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quoting  the  bill  of  exceptions;  (12,  13)  above  instructions, 
quoting  them. 

T.  F.  Hmmena^  O.  W.  Mackey  and  H,  A.  Machey  with  him, 
for  appellant. — Even  though  there  is  no  doubt  of  the  genuine- 
ness of  the  application,  failure  to  attach  it  to  the  policy  estops 
the  company  from  putting  it  in  evidence  and  "  it  has  no  force 
whatever : "  Hebb  v.  Ins.  Co.,  27  W.  N.  C.  97 ;  Ins.  Co.  v. 
Dunham,  8  Atlan.  579;  act  of  May  11,1881,  P.  L.  20;  New  Era 
Life  Ins.  Co.  v.  Musser,  120  Pa.  384. 

Under  the  old  law  the  person  insured  in  a  mutual  insurance 
company  was  afifected,  as  a  member,  with  notice  of  its  rules 
and  regulations  (Mitohell  v.  Lycoming  Ins.  Co.,  52  Pa.  402), 
even  though  he  had  no  copy  of  the  rules  and  regulations  and 
in  point  of  fact  had  never  seen  them. 

Defendant  had  a  right  to  rescind  the  contract  on  account  of 
the  fraud  practiced  upon  him  :  Mitchell  v.  Ins.  Co.,  51  Pa.  402 ; 
MundorfE  v.  Wickersham,  63  Pa.  87;  Pollock  on  Contmcts, 
526 ;  Ins.  Co.  v.  Wilkinson,  13  Wall.  222 ;  Johnson  v.  Jones, 
4  Barb.  369  ;  Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co., 
1  Conn.  518;  Walker  v.  France,  112  Pa.  208;  Thomas  &  Sons 
V.  Loose,  Seaman  &  Co.,  114  Pa.  85. 

William  C.  Shipman^  for  appellee. — To  print  all  the  by-laws 
and  rules  of  a  company  would  not  be  a  benefit  to  the  insured, 
but,  on  the  conti-ary,  would  be  an  incumbrance  and  obsti-uc- 
tion  to  the  purpose  of  the  act.  It  would  serve  no  purpose  but 
confusion  to  burden  the  insured  with  i*egulations  that  would 
have  no  material  relation  to  his  interests. 

Declarations  of  the  agent  are  inadmissible  to  vary  the  instru- 
ments  in  suit :  Knight  v.  Ins.  Co.,  9  W.  N.  C.  501  ;  Thorne  v. 
Warfflein,  100  Pa.  519;  Ins.  Co.  v.  Fromm,  100  Pa.  847; 
Buckley  v.  Columbia  Ins.  Co.,  88  Pa.  298. 

The  omission  of  the  by-law  neither  injured  nor  benefited 
the  defendant.  The  omitted  clause  provided  that  in  case  the 
asessment  on  all  policies,  expired  and  unexpired,  but  in  exist- 
ence at  the  time  of  loss,  should  be  insufficient  to  pay  all  losses, 
the  balance  should  be  levied  upon  policies  issued  after  the  loss. 
The  entire  by-law  with  the  omitted  part  was  before  this  court 
in  Sus.  M.  Fire  Ins.  Co.  v.  Stauflfer,  126  Pa.  416,  upon  this  iden- 
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tical  assessment  No.  11.  It  was  held  that  the  clause  omitted  in 
these  policies  was  not  needed  to  sustain  the  assessment,  as  thd 
policies  in  force  at  the  time  of  loss,  "  furnishing  suflBcient  fund, 
there  was  no  necessity  to  resort  under  the  fii*st  clause  of  the 
by-law  to  the  policies  issued  after  loss." 

Appeal  No.  76,  July  T.,  1894. 

Opinion  by  Mr.  Justice  Dean,  October  7, 1895 : 
The  defendant  was  the  owner  of  a  hotel  in  Bangor  borough, 
Northampton  county.  On  the  26th  of  May,  1882,  Hunsicker, 
agent  of  plaintiff,  solicited  him  to  take  out  two  policies  for  fire 
insurance  in  his  company ;  the  weight  of  the  evidence  shows 
the  agent  misrepresented  to  him  the  terms  of  the  written  appli- 
cation then  signed ;  Oberholtzer  wanted  a  stipulation  inserted 
that  he  should  have  the  privilege  of  withdrawing  at  any  time 
on  paying  his  proportion  of  the  losses,  and  that  this  should  be 
inserted  in  the  policies  when  issued ;  Hunsicker  assured  him 
such  condition  was  in  the  application,  and  would  also  appear 
in  the  policies  when  issued ;  thereupon,  Oberholtzer  signed  the 
application,  without  reading  it;  it  contained  no  such  provi- 
sion, nor  did  the  policies  embody  it.  Oberholtzer,  soon  after, 
received  the  policies,  and  without  reading  them  put  them  in  his 
safe,  where  they  remained  more  than  a  year,  without  objection 
from  him;  in  the  meantime  he  voluntarily  paid  two  assess- 
ments upon  them ;  he  then  transferred  possession  of  the  hotel, 
but  not  of  the  property  covered  by  the  policies,  to  one  Seiple, 
returned  the  policies  to  the  company,  and  requested  that  they 
be  canceled;  in  the  meantime  between  five  and  six  hundred 
later  policies  wei*e  issued ;  the  company  declined  to  grant  his 
request  to  cancel.  Afterwards,  on  October  4,  1884,  the  com- 
pany made  an  assessment.  No.  11,  of  8^  per  cent,  and  then 
another,  June  6,  1885,  of  14}  per  cent,  and  these  were  followed 
in  quick  succession  by  Nos.  13,  14  and  15,  the  aggregate  of  the 
different  amounts  called  for  on  the  two  policies  being  $324.88, 
and  this  sum,  with  interest,  was  the  amount  of  the  company's 
claim  on  both  policies.  Oberholtzer  refused  to  pay,  and  two 
suits  were  instituted  against  him  before  justices  of  the  peace, 
and  from  their  judgments  appeals  were  taken  to  the  common 
pleas,  in  which  they  were  tried  together,  April  18,  1894. 
Under  the  rulings  of  the  court  and  instructions  to  the  jury,  the 
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verdict  and  judgment  were  for  plaintiff  for  full  amount  of  claim, 
and  defendant  now-  appeals,  assigning  thirteen  errora.  No 
inconsiderable  part  of  appellant's  argument  is  taken  up  in 
demonstrating  trivial  variations  between  the  by-laws  as  printed 
on  the  policies  and  those  adopted  by  the  company ;  all  of  these 
errors  are  such  as  usually  creep  into  a  printed  copy  from  the 
manuscript  or  copy  furnished  the  printer,  and  which  no  care 
in  proof  reading  seems  to  cure ;  none  of  them  are  material,  or 
have  a  tendency  to  mislead  the  insured ;  for  example,  in  the 
policy  it  reads  the  assessment  shall  be  ^^  subject  to  abatement 
hereinafter  specified,"  while  the  ofiBce  copy  says,  "as  hereinafter 
specified;"  the  omission  of  the  word  "as"  on  the  policy  is 
the  variation.  Again,  in  the  classification  of  policies  subject 
to  assessments,  it  is  declared  in  the  by-laws  that  expired  policies 
shall  "  be  liable  to  assessment  for  all  unpaid  losses "  at  date 
of  expiration;  in  the  copy  on  the  policy,  the  word  "all"  is 
left  out,  probably  by  the  compositor,  so  that  it  reads,  "shall  be 
liable  to  assessment  for  unpaid  losses ; ";  these  are  but  illustra- 
tions of  a  number  of  like  errors.  While  the  act  of  1881  says 
the  policy  "  shall  contain  or  have  attached  to  said  policy,  cor- 
rect copies  of  the  application  as  signed  by  the  applicant,  and 
the  by-laws,"  such  departures  from  correctness,  as  are  here 
shown,  are  not  fatal  to  a  claim  by  the  insurer ;  absolute  correct- 
ness, with  our  present  senses,  is  not  attainable  in  this  life  in 
things  material,  though,  according  to  the  creed  of  some,  it  is, 
in  things  spiritual ;  but  we  are  now  dealing  with  ordinary  busi- 
ness affairs,  and  correctness  in  them  means  such  identity  of 
the  printed  instrument  with  the  by-laws  as  can  be  reasonably 
had  from  the  work  of  an  insurance  office  clerk  and  a  printing 
office  compositor;  as  long  as  the  error  is  not  such  as  would 
probably  mislead  the  insured,  the  policy  copy  is  a  substantial 
compliance  with  the  act  of  assembly,  although  it  may  not  be  a 
litemlly  correct  copy. 

As  to  the  false  representations  made  by  the  agent  of  the  com- 
pany to  obtain  an  application  for  the  policies,  undoubtedly 
these  were  sufficient  to  avoid  the  policy,  if  the  insured  chose 
to  treat  it  as  avoided  at  the  proper  time.  When  was  the  time 
which  equity  would  regard  as  proper  for  the  exercise  of  this 
right?  Certainly  within  a  reasonable  time  after  discovery,  or 
opportunity  for  discovery,  of  the  fraud ;  the  policies  were  de* 


Digitized  by  VjOOQIC 


FIBB  INS.  CO.  V.  OBKRHOLTZER,  Appellant         229 
1895.]  Opiniun  of  the  Court. 

livered  to  Oberholtzer  soon  after  the  26th  of  May,  1882 ;  they 
were  the  evidence  of  his  contract;  he  must  then  accept  or 
refuse  it;  without  looking  at  it,  he  put  it  in  his  safe,  where  it 
remained  more  than  a  year  unopened ;  in  the  meantime  he  pays 
two  assessments  without  objection ;  then  examines  his  policies, 
and  finds  they  express  a  different  conti-act  than  that  agreed 
upon  between  him  and  the  agent;  thereupon  he  returns  them, 
and  demands  cancellation.  This  was  too  late  when  examina- 
tion a  year  before  would  have  shown  the  fraud,  and  it  must  be 
presumed  he  did  what  it  was  his  dut}r  to  do  then,  examine 
them ;  his  subsequent  silence  and  payment  of  assessments  is 
acquiescence. 

But  ther^  is  another  objection  which  is  fatal  to  defendant's 
claim  to  avoid  his  contract.  He  permitted  his  membership  to 
remain  undisturbed  in  a  mutual  company  for  more  than  a  year, 
during  which  time  he  recognized  his  obligations  as  a  member 
by  paying,  without  even  a  protest,  two  assessments;  during 
that  time  over  five  hundred  new  membere  took  out  policies ; 
they  were  innocent  of  any  fraud  upon  Oberholtzer,  and  it  must 
be  assumed  they  became  membei-s  in  view  of  the  fact  that  he 
and  other  property  holders  then  on  the  books  of  the  company, 
in  proportion  to  the  amount  of  their  insurance,  would  sliare 
with  them  the  burdens  of  assessment  for  losses.  The  officei-s 
of  a  mutual  company  represent  all  its  members,  and  have  a 
right  to  insist  on  the  equities  of  any  of  them  as  against  any  one 
of  them.  Therefore  as  to  these  innocent  third  parties  whose 
rights  intervened,  the  company  could  successfully  urge  that 
Oberholtzer  had  waived  any  claim  to  have  the  contract  de- 
clared void  because  of  the  fraud  which  induced  it.  While  his 
right  to  avoid  the  policy,  if  exercised  within  a  reasonable  time, 
is  clear,  he  cannot,  as  to  subsequent  members,  openly  assume 
all  the  privileges  and  obligations  of  membership  for  more  than 
a  year,  and  then  deny  his  liability  to  contribute  along  with 
those  who  may  have  been  induced  to  become  members  on  the 
faith  of  his  membership:  Dettra  v.  Kestner,  147  Pa.  666. 
While  this  citation  is  that  of  a  bankrupt  company,  the  rule 
and  reason  for  it  are  equally  applicable  to  the  facts  in  the  case 
before  us. 

Another  error  alleged  is  that  a  full  copy  of  the  by-laws  relatr 
ing  to  assessments  was  not  attached  to  the  contract  or  policy 
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offered  in  evidence.  As  the  suit  was  for  live  separate  assess* 
ments,  the  act  of  assembly  absolutely  required  that  any  part  of 
the  by-laws  affecting  defendant's  obligation  to  pay  must  accom- 
pany the  contract.  The  language  of  the  act  is :  "  All  life  and 
fire  insurance  policies  which  contjiin  any  reference  to  the  appli- 
cation of  the  insured,  or  the  constitution,  by-laws  or  other  rules 
of  the  company,  either  as  forming  part  of  the  policy  or  contract 
between  the  parties  thereto,  or  having  any  bearing  on  said  con- 
tract, shall  contain  or  have  attached  to  said  policy,  correct  copies 
of  the  application,  as  signed  by  the  applicant,  and  the  by-laws 
referred  to,  and  unless  so  attached  and  accompanying  the  pol- 
icy, no  such  application,  constitution  or  by-laws  shall  be  re- 
ceived in  evidence  in  any  controvei-sy  between  the  parties  to 
or  interested  in  said  policy.  Nor  shall  such  application  or  by- 
laws be  considered  as  part  of  the  policy  or  contract  between 
such  parties.*' 

We  said  of  this  act  in  New  fli-a  Life  Insurance  Co.  v.  Musser, 
120  Pa.  384 :  "  It  is  a  wise  and  beneficial  act  founded  upon 
sound  reasons  of  public  policy ;  it  affords  protection  to  persons 
who  insure  their  lives  or  property  and  can  injure  no  company 
conducted  on  honest  business  principles." 

The  by-law  concerning  assessments  as  printed  on  the  policy 
is  as  follows :  "  All  members  whose  policies  are  in  force  at  the 
time  the  assessment  may  be  declared  shall  be  liable  to  assess- 
ment for  all  losses  adjusted,  unadjusted  and  unpaid  and  all 
other  liabilities  then  existing  against  the  company  subject  to 
abatement  as  hereinafter  specified.  Second,  all  members  whose 
policies  have  expired  and  are  not  in  force  at  the  time  such 
assessment  is  declared  shall  nevertheless  be  liable  to  assessment 
for  all  unpaid  losses  and  other  liabilities  which  existed  at  the 
time  of  the  expiration  of  such  policy  or  policies  pro  rata,  with 
those  then  in  force." 

But,  from  the  plaintiff's  own  testimony,  there  was  another 
part  of  the  assessment  by-law  which  was  not  printed,  as  fol- 
lows :  ^'  And  the  amount  thus  ascertained  and  levied  upon  such 
expired  policies  shall  be  deducted  from  the  gross  amount  of  lia- 
bilities of  the  company  for  which  such  assessment  is  to  be  made 
and  balance  of  liabilities  then  remaining  to  be  assessed  upon 
the  policies  then  in  force." 

To  determine  whether  this  by-law  formed  part  of  the  policy 
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or  contract  or  had  any  bearing  thereon  as  is  the  language  of 
the  act,  resort  must  be  had  to  the  policy  and  the  dates  of  assess- 
ments ;  the  polic}'  was  for  the  term  of  five  years  from  the  26th 
of  May,  1882 ;  from  its  face  it  was  in  force  until  the  26th  of 
May,  1887.  Assessment  No.  11  was  laid  October  4,  1884; 
assessment  No.  12,  June  6,  1885;  assessment  No.  13,  May  1, 
1886;  No,  14,  June  4, 1887;  No.  15,  May  12,  1888.  Hence, 
two  of  these  assessments  were  laid  after  the  policy  had  expired 
by  its  own  limitation  of  five  yeai^ ;  but  defendant  averred  a 
surrender  of  the  policies  26th  of  February,  1884,  by  returning 
them  to  the  company  and  demanding  their  cancellation,  and 
he  offered  testimony  tending  to  show  a  surrender ;  whether  in 
view  of  the  circumstances  the  law  would  hold  there  was  a  valid 
surrender  had  not,  at  that  stage  of  the  trial,  been  decided ;  but 
of  his  intention  to  surrender,  and  doing  what  could  be  done  at 
that  late  day  to  effect  it  there  was  no  serious  dispute.  If  he 
had  in  law  pei-fected  a  surrender  on  February  26,  1884,  all  of 
the  five  assessments  were  laid  after  his  policies  were  no  longer 
in  force.  By  the  terms  of  his  contract  and  the  printed  by-law 
upon  it,  apparently  if  the  surrender  had  been  made  as  averred 
by  him  he  was  liable  to  assessment  ior  losses  occurring  only 
before  the  24th  of  February,  1884 ;  here  then  were  assessments 
laid  running  from  six  months  to  five  years  after  that  date ;  and 
even  if  it  i*an  the  full  five  years  two  of  them  were  levied  when 
the  policy  was  not  in  force.  There  were  then  two  distinct 
grounds  of  assessment:  1.  Policies  in  force  at  the  time  of 
assessment  are  liable  for  adjusted,  unadjusted  and  unpaid 
losses  up  to  the  date  of  assessment,  subject  however  to  abate- 
ment as  hereinafter  specified.  2.  Expired  policies  are  liable  to 
assessment  for  all  unpaid  losses  existing  at  the  date  of  expira- 
tion pro  rata  with  policies  in  force.  But  this  only  provides  for 
a  pro  rata  of  expired  policies  with  those  in  force  as  to  losses  up 
to  the  date  of  the  expiration ;  there  are  other  losses  to  be  pro- 
vided for, — those  between  the  date  of  the  expired  policies  and 
the  date  the  assessment  is  laid ;  provision  is  made  for  this  in 
the  by-law  attached  to  the  policy.  8.  The  amount  heretofore 
levied  on  policies  in  force  and  those  expired,  to  cover  losses  up 
to  the  date  policies  expired  shall  be  deducted  from  the  gross 
amount  of  liabilities  up  to  the  date  of  assessment,  and  the  dif- 
ference or  remainder  shall  be  levied  on  policies  in  force. 
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Can  it  be  said  that  this  omitted  by-law  was  not  part  of  this 
contract,  and  could  have  had  no  bearing  thereon,  in  view  of  the 
dates  of  these  different  assessments,  with  reference  to  the  time 
his  policy  was  in  force,  and  in  view  of  the  contract  itself,  which 
declares  it  is  made  subject  to  the  by-laws?  Suit  is  brought 
against  him  for  five  assessments ;  as  to  the  facts  determining 
his  liability,  he  must  judge  for  himself  as  to  their  existence ; 
but  as  to  the  law  of  the  contract  which  also  determines  his  lia- 
bility, he  must  look  to  his  policy,  and  he  has  a  right  to  rest  on 
the  assumption  that,  when  the  statute  declares  a  by-law  bear- 
ing on  his  contract  and  forming  part  of  it  shall  be  printed,  it 
will  appear  in  the  policy.  He  has  been  called  upon  to  answer 
for  alleged  indebtedness  on  a  contract  in  his  possession ;  pos- 
sibly, he  desires  to  make  affidavit  of  defense  to  the  whole  or 
part  of  the  claim,  to  tender  the  whole  or  part  of  the  money 
demanded,  or  to  tender  judgment ;  certainly  at  that  juncture 
he  has  a  right  to  ascertain  his  legal  liability  from  the  written 
contract  in  his  possession ;  he  cannot  do  so  here,  for  the  com- 
pany has  not  disclosed  by  its  by-law  the  basis  on  which  it  can 
make  assessments  on  him.  It  is  argued,  the  omitted  by-law  did 
not  restrict  the  company's  right  to  recover ;  we  answer,  it  re- 
stricted the  right  of  assessment  to  the  exact  method  adopted  in 
the  by-law ;  under  that  method,  when  known  to  defendant,  he 
determined  from  the  facts,  the  dates  of  the  losses  and  the  date 
of  the  expiration  of  his  policies,  his  liability ;  the  extent  of  the 
right  to  assess  could  only  be  determined  from  the  whole  by-law 
on  that  subject. 

The  case  of  Frederici  v.  Penna.  Mutual  Fire  Ins.  Co.,  1 
Monaghan,  493,  does  not  decide  this  question.  That  was  a  suit 
upon  a  promissory  note,  not  a  premium  note,  given  for  an  assess- 
ment; the  court  below  held  that  it  did  not  follow,  because  the 
application  was  not  attache'd  to  the  policy,  an  assessment  could 
not  be  recovered,  much  less  could  it  be  argued  that  a  suit  could 
not  be  maintained  upon  a  promissory  note  for  an  assessment. 
The  judgment  was  affirmed  per  curiam. 

From  this  affirmance  it  does  not  follow  that  all  the  reasons 
given  by  the  court  below  were  approved ;  one  of  them,  that  the 
suit  was  on  a  promissory  note  for  assessments  and  not  on  the 
contract,  was  sufficient  to  warrant  the  judgment,  and  it  was 
affirmed.     In  neither  of  the  other  cases  cited,  Insurance  Co.  v. 
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Stauffer,  126  Pa.  416,  and  Thropp  v.  Insurance  Co.,  125  Pa. 
427,  is  the  question  now  raised  passed  upon  by  this  court.  The 
opinion  in  each  case  is  by  Justice  Mitchell  ;  in  the  first,  the 
by-law  relating  to  the  assessment  was  attached  to  the  policy, 
and  he  gives  that  construction  to  it  which  its  language  imports. 
In  the  second  case,  he  interprets  the  contract  as  disclosed  by 
the  policy.     They  do  not  touch  the  question  before  us. 

As  we  said  in  Hebb  v.  Insurance  Co.,  27  W.  N.  C.  97 :  "  The 
act  of  1881  was  intended  to  produce  a  uniform  rule  of  proced- 
ure, and  apply  to  all  insurance  companies,  incorporated  by  the 
laws  of  the  state.  Laxity  in  enforcement  of  the  law  would  be 
productive  of  litigation,  and  tend  to  great  confusion  in  prac- 
tice." 

There  is  no  reason  why  this  company  should  not  have  printed 
the  whole  of  the  by-laws  providing  the  basis  and  method  of 
assessment;  instead,  they  drop  one  third,  and  print  but  two 
thirds,  then  produce  the  policy  and  by-laws  in  evidence.  The 
penalty  provided  should  have  been  enforced,  and  the  jury  have 
been  instructed  that  plaintiff  had  proven  no  contract  which 
entitled  it  to  lecover. 

The  judgment  is  reversed. 

APPEAL  NO.  77,  JULY  T.,  1894. 

Opinion  by  Mb.  Justice  Dean,  October  7, 1896 : 
The  questions  raised  in  this  case  are  the  same  as  those  in 
No.  69  October  term,  1896,  of  the  court  of  common  pleas  of 
Northampton  county,  opinion  herewith  filed.     For  the  reasons 
given  in  that  case,  the  judgment  here  is  reversed. 

January  6, 1896,  reargument  refused  in  above  cases. 
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30  sc  *512  Benjamin  Farabee  v.  Joseph  McKerrihan.     George  Mc- 
els^IH'  Kerrihan's  Appeal. 

[Marked  to  be  reported.] 

Deeds— Mortgages— Becorder  of  deeds— Recording  in  wrong  book. 

Where  certain  instiniracnts  of  writing  are  not  required  by  law  to  be 
recorded  in  a  particular  book,  they  may  be  recorded  in  any  book  kept  by 
the  recorder. 

When  the  holder  of  an  instrument  to  be  recorded  has  left  it  with  the 
recorder  to  be  recorded,  it  is  to  be  regarded  as  actually  recorded  fi'om 
that  time,  whether  it  was  actually  recorded  at  that  time  or  not,  or  whether 
it  was  recorded  in  the  wrong  book. 

A  mortgage  left  at  the  recorder's  office  to  be  recorded,  but  actually 
recorded  in  the  deed  book  and  indexed  in  the  index  of  deeds,  is  sufficiently 
recorded  to  constitute  a  lien  from  the  time  it  was  left  for  reoord :  Glading 
y.  Frick,  88  Pa.  460,  overruling  Luch's  Appeal,  44  Pa.  519. 

The  act  of  March  18,  1875,  P.  L.  32,  directing  that  recorders  shall  pre- 
pare and  keep  two  indexes  of  deeds  and  two  of  mortgages,  direct  and 
adsectum,  does  not  contain  any  repeal  of  the  prior  legislation  of  the  state 
relating  to  the  recording  of  deeds  and  mortgages,  and  does  not  assume  to 
create  any  new  rule  of  constructive  notice  of  recorded  instruments,  and  in 
no  way  impairs  the  rale  laid  down  in  Glading  v.  Frick,  88  Pa.  460. 

Mortgage— Future  advancements— Amount  secured  by  mortgage, 
A  mortgage  by  its  terms  was  to  secure  only  future  advancements.  The 
mortgagee  had  advanced  a  certain  amount  to  the  mortgagor  before  the 
mortgage  was  given.  On  the  day  the  mortgage  was  executed  the  mort- 
gagor gave  to  the  mortgagee  a  note  under  seal  for  the  amount  of  the  prior 
advancements,  payable  in  four  years,  which  contained  the  clause :  **  Being 
a  part  of  the  amount  secured  by  my  deed,  dated  March  20,  1884.*'  Held^ 
that  the  sum  named  in  the  note  was  a  part  of  the  indebtedness  to  secure 
which  the  mortgage  was  given. 

Argued  Oct.  7,  1895.  Appeal,  No.  13,  Oct.  T.,  1895,  by 
George  McKerrihan,  from  order  of  C.  P.  Greene  Co.,  Oct.  T., 
1892,  No.  159,  dismissing  exceptions  to  auditor's  report.  Befoi*e 
Steerett,  C.  J.,  Green,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

Exceptions  to  auditor's  report,  distributing  fund  raised  by 
the  sheriff's  sale  of  the  real  estate  of  Joseph  McKerrihan,  the 
defendant. 

From  the  report  of  the  auditor,  A.  F.  Silveus,  Esq.,  it  ap- 
peared that  on  March  20,  1884,  Joseph  McKerrihan  and  wife 
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executed  and  delivered  to  Benjamin  Farabee  an  instrument  in 
writing  under  seal,  conveying  one  hundred  and  sixty-two  acres 
of  land  ^^  to  secure  a  loan  of  four  thousand  five  hundred  dollars 
from  the  said  Benjamin  Farabee,  or  so  much  thereof  as  the  said 
Joseph  McKeiTihan  may  require  from  time  to  time  to  be  repaid 
by  the  said  Joseph  McEerrihan,  his  executors,  administratoi's 
or  assigns  to  the  said  Benjamin  Farabee,  his  certain  attorney, 
executors,  administrators,  heirs  or  assigns  in  four  years  from 
the  date  hereof  with  interest  annually  on  such  sums  as  the  said 
Joseph  McKerrihan  may  from  time  to  time  receive,  from  the 
date  of  the  receipt  of  the  same."  The  instrument  contained  a 
clause  of  defeasance.  Exhibit  ^^  A.^' 

On  the  same  day  that  the  mortgage  was  executed  McKerrihan 
gave  to  Farabee  the  following  note:  Exhibit  "B." 

«  $2,645.71.  March  20th,  1884. 

"  Four  years  after  date  I  promise  to  pay  to  Benjamin  Farabee 
twenty-six  hundred  and  foi-ty-five  dollars  and  seventy-one  cents, 
being  a  part  of  the  amount  secured  by  my  deed  dated  March  20th, 
1884,  without  defalcation,  value  received. 

*^  Witness  my  hand  and  seal. 

"  (Signed)        Joseph  MoKberihan,    [seal.]  " 

On  August  2, 1884,  Fai-abee  delivered  the  mortgage  to  the 
recorder  of  deeds  at  his  oflBce,  and  it  was  recorded  in  the  Deed 
Book  and  indexed  in  the  Deed  Index  Book.  It  was  not  re- 
corded in  the  Mortgage  Book.  The  auditor  held  that  the  prior 
advances  referred  to  in  the  note  were  a  part  of  the  indebtedness 
secured  by  the  mortgage,  and  that  the  mortgage  had  been  duly 
recorded,  and  was  entitled  to  priority  in  the  distribution  over 
subsequent  lien  creditors  of  McEerrihan. 

The  court,  Mestbezat,  J.,  overruled  the  following  excep- 
tions to  the  auditor's  report  and  confirmed  the  report  without 
filing  an  opinion. 

8.  The  auditor  erred  in  holding  that  the  entry  of  a  mort- 
gage in  the  "  Fair  "  or  "  Entry  Book  "  is  not  an  essential  part 
of  the  record,  and  especially  so  when  the  mortgage  is  not  re- 
corded in  the  line  of  search.  [1] 

4.  The  auditor  having  found  that  exhibit  **  A "  is  a  mort- 
gage, be  erred  in  holding  that  the  recording  of  exhibit  "  A  " 
as  a  deed,  in  a  deed  book,  and  indexing  the  same  therein,  and 
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in  the  general  direct  and  adsectum  deed  indexes,  is  such  a  re- 
cording and  indexing  as  is  required  by  law  to  create  a  lien 
upon  the  lands  described  in  the  mortgage,  as  against  subse- 
quent judgment  creditors  of  the  mortgagee  without  actual  no- 
tice. [2] 

5.  The  auditor  having  found  that  exhibit  ^^  A  *'  is  a  mort- 
gage; that  the  subsequent  judgment  lien  creditors  of  Joseph 
McKerrihan  had  no  actual  notice  of  the  execution,  delivery,  or 
recording  of  the  same  in  a  deed  book  or  elsewhere  in  the  record- 
er's office ;  and  that  it  was  not  recorded  in  a  mortgage  book, 
or  indexed  in  the  general  direct  and  adsectum  mortgage  indexes, 
he  erred  in  holding,  that,  under  the  provisions  of  the  ^  Act  of 
the  18th  of  March,  1875,"  it  was  properly  recorded  and  indexed, 
and  a  lien  entitled  to  precedence  over  the  said  subsequent  judg- 
ment liens.  [8] 

6.  The  auditor  erred  in  awarding  any  part  of  the  fund  for 
distribution  to  Benjamin  Farabee.  [4]  \ 

7.  The  auditor  erred  in  not  distributing  the  entire  fund  to 
the  judgment  lien  creditors  in  the  order  of  their  priority.  [5] 

8.  The  auditor  having  found  that  exhibit "  A  "  is  a  mortgage, 
given  to  secure  future  advances  of  money  by  Farabee  to  Mc- 
Kerrihan, and  that  exhibit  ^^  B  "  was  given  for  an  indebtedness 
existing  prior  to  the  execution  of  said  exhibit  ^'  A  "  he  erred 
in  holding  that  exhibit  "  B  "  was  secured  by  the  said  exhibit 
**A."  [6] 

9.  The  auditor  erred  in  holding  that  exhibit  ^^  D  *'  (the  same 
being  a  note  of  Joseph  McKerrihan  and  Benjamin  Farabee  to 
William  Cooper  for  one  hundred  and  fifty  dollars)  was  secured 
by  exhibit  "A."  [7] 

Error$  assigned  were  (1-7)  in  overruling  above  exceptions 
to  auditor's  report,  quoting  exceptions. 

ff.  B.  AxtelU  J*  -P.  Ttagarden  and  J".  TT.  Ray  with  him,  for 
appellant. — The  mortgage  from  McKerrihan  and  wife  to  Far- 
abee was  not  so  recorded  and  indexed  as  to  make  it  a  lien  enti- 
tled to  precedence  in  this  distribution  over  the  judgment  liens 
of  the  appellant  and  others :  Act  of  March  18, 1876,  P.  L.  82 ; 
Brooke's  App.,  64  Pa.  127  ;  Woods's  &  Brown's  App.,  82  Pa. 
116 ;  Musser  y.  Hyde,  2  W.  &  S,  314 ;  Com.  v.  O'Donnel,  12 
W.  N.  C.  291. 
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The  evident  intent  of  the  legislature  in  the  passage  of  the 
act  of  March  18^  1875,  was  to  require  that  all  mortgages  left 
for  record  in  the  recorder's  office  should  be  indexed  in  the 
said  indexes  provided  for  by  said  act;  and  that  said  indexing 
should  be  constructive  notice  of  the  existence  of  such  mort- 
gages and  the  recording  of  the  same:  City  of  Pittsburg  v. 
Kalchthaler,  114  Pa.  552. 

The  case  of  Glading  v.  Frick,  88  Pa.  560,  was  decided  in 
January,  1879,  almost  three  years  subsequent  to  the  passage 
of  the  act  of  1875,  but  upon  facts  arising  prior  to  its  passage. 

Clader  y.  Thomas,  89  Pa.  848,  wan  an  action  of  ejectment 
The  contention  arose  over  the  recording  of  a  deed  in  a  miscel- 
laneous book  in  the  recorder's  office  of  Berks  county  on  April  26, 
1862«  The  opinion  of  this  court,  filed  in  1879,  was  based  upon 
the  law  as  it  stood  in  1862. 

Paige  V.  Wheeler,  92  Pa.  282,  was  decided  in  1879.  It  was 
an  action  of  ejectment,  and  the  contention  arose  over  an  article 
of  agreement  recorded  in  an  agreement  book,  December  12, 
1871. 

Stockwell  V.  McHenry,  107  Pa.  237,  was  an  actioQ  of  eject- 
ment. The  contention  was  over  the  recording  of  a  certificate 
of  incorporation  in  the  recorder's  office  of  Forest  county,  on 
March  26, 1865,  almost  ten  years  prior  to  the  passage  of  the 
act  of  1875.  It  was  decided  in  1884,  but  the  facts,  so  far  a? 
they  bear  any  relation  to  the  facts  of  the  case  at  bar,  arose  in 
1865. 

The  case  of  Shebel  v.  Bryden,  114  Pa.  147,  although  decided 
after  the  passage  of  the  act  of  1875  upon  facts  arising  since  its 
passage,  relates  to  a  special  assignment — a  paper  not  record- 
able and  not  embraced  under  the  provisions  of  the  recording 
acts — and  is  decided  without  reference  to  the  act  of  1875,  and 
upon  facts  not  affected  by  the  recording  or  nonrecording  of 
the  special  deed  of  assignment. 

An  absolute  deed  of  conveyance  of  land  with  a  separate 
defeasance  delivered  to  the  grantor,  compose  a  mortgage  ;  and 
if  the  deed  be  recorded  and  the  defeasance  not,  it  is  void  as  an 
unrecorded  mortgage  against  subsequent  liens :  Man.  &  Mech. 
Bank  v.  Bank  of  Penna.,  7  W.  &  S.  335 :  McLanahan  v.  Ree- 
side,  9  Watts,  508 ;  Woods  v.  Farmere,  7  W^tts,  385 ;  Wade 
on  Notice,  sec.  188 ;  Shove  v.  Larsen,  22  Wis.  142. 
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The  act  of  1875  clothes  the  mortgage  indexes  with  the  char- 
acter of  notice :  Schell  v.  Stein,  76  Pa.  401. 

A  defective  registry  of  a  deed  is  a  nullity  :  Bolton  v.  Johns» 
6  Pa.  149 ;  Magaw  v.  Garrett,  25  Pa.  822 ;  Goepp  v.  Gartiser, 
35  Pa,  188 ;  Friedley  v.  Hamilton,  17  S.  &  R.  70. 

If  it  should  be  determined  by  this  court  that  the  moi*tgage 
was  properly  recorded,  then  the  appellant  insists  that,  as  be- 
tween the  mortgagee  and  himself,  it  secures  only  such  sums  of 
money  as  were  advanced  by  Farabee  to  McKerrihan  subsequent 
to  its  date,  March  20, 1884:  Appeal  of  Bank  of  Commerce,  44 
Pa.  481 ;  Garber  v.  Henry,  6  W.  57 ;  Truscott  v.  King,  6  N.  Y. 
147. 

R.  L,  Crawford^  for  appellee. — The  mortgage  to  Farabee  was 
80  recorded  as  to  make  it  a  prior  lien  to  the  judgments :  Woods's 
App.,  82  Pa.  118;  Stockwell  v.  McHenry,  107  Pa.  245 ;  Glad- 
ing  V.  Frick,  88  Pa.  468;  Luch's  App.,  44  Pa.  519;  Stock- 
well  V.  McHenry,  107  Pa.  237;  Wyoming  Bank's  App.,  11 
W.  N.  C.  567;  Shebel  v.  Bryden,114  Pa.  152. 

The  act  of  1873  did  not  supei-sede  and  wipe  out  the  con- 
structive notice  existing  under,  and  created  by  the  prior  re- 
cording acts,  and  in  consequence  the  decisions  we  have  cited 
must  rule  this  case  now. 

Notice  of  an  absolute  conveyance  is  surely  as  full  as  notice 
of  a  conveyance  containing  a  defeasance.  The  appellant  and 
other  judgment  creditors  of  McKerrihan  ought  not  to  complain 
of  too  much  notice ;  20  Am.  &  Eng.  Ency.  of  Law,  558. 

It  is  plainly  shown  by  the  writings  which  passed  between 
the  parties  that  the  amount  of  prior  advances  was  covered  by 
the  mortgage  given  at  that  time. 

Opinion  by  Mr.  Justice  Green,  January  6, 1896  : 
The  only  question  in  this  case  is,  whether  a  mortgage  left  at 
the  recorder's  ofiBce  to  be  recorded,  but  actually  recorded  in  the 
deed  book  and  indexed  in  the  index  of  deeds,  was  suflSciently 
recorded  to  constitute  a  lien  from  the  time  it  was  left  for 
record. 

In  the  case  of  Lucli's  Appeal,  44  Pa.  519,  we  held  that  mort- 
gages must  be  recorded  in  mortgage  books  and  are  not  properly 
recorded  in  any  other  species  of  book  where  they  cannot  be 
found  by  means  of  the  mortgage  index. 
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But  in  Glading  v.  Frick,  88  Pa.  460,  Luch's  Appeal  was  dis- 
tinctly overruled  in  an  elaborate  opinion  delivered  by  Mr. 
Justice  Paxson,  in  which  the  subject  was  reconsidered  and 
carefully  reviewed.  Summing  up  the  whole  matter  the  opinion 
declares,  "In  contemplation  of  law  a  paper  is  recorded  the 
moment  it  is  lodged  in  the  office  and  the  fees  paid.  In  point  of 
fact  it  may  not  be,  and  in  many  instances  is  not,  actually  en- 
tered in  the  books  until  months  afterwards.  Where  a  man 
has  complied  with  the  law  by  depositing  his  papers  in  the 
recorder's  office  and  paying  the  fees,  it  would  be  a  hard  rule 
that  would  deprive  him  of  his  lien  or  his  estate  because  of  an 
en*or  of  the  recorder  in  recording  the  instrument  in  the  wrong 
book.  It  would  be  different  were  there  an  act  of  assembly  di- 
recting in  what  book  the  particular  paper  should  be  recorded. 
In  such  a  case  the  recorder  might  be  liable  upon  his  official  bond 
for  a  failure  to  record  as  required  by  law.  In  the  absence  of 
any  such  act  we  are  unable  to  see  how  we  can  declare  that  a 
paper  is  not  recorded  when  the  holder  has  done  all  that  the 
act  of  assembly  requires  in  placing  it  on  record.  To  do  so 
would  seem  veiy  much  like  legislation." 

We  ruled  in  this  case  that  where  certain  instruments  of  writ- 
ing are  not  required  by  law  to  be  recorded  in  a  particular  book 
they  may  be  recorded  in  any  book  kept  by  the  recorder ;  and 
a  building  contmct  is  valid  though  recorded  in  a  deed  book. 

We  have  never  departed  from  the  ruling  in  Glading  v.  Frick. 
In  the  case  of  Stock  well  v.  Mc  Henry,  107  Pa.  237,  our  late  brother 
Clabk,  deliveiing  the  opinion,  said,  "  Prior  to  the  act  of  17th 
March,  1875,  at  least,  it  was  well  settled  that  a  deed  was  in  con« 
templation  of  law  recorded  when  it  was  left  in  the  recorder's 
office,  and  put  upon  the  entry  book  for  that  purpose.  The  duty 
of  the  recorder  was  to  record  it,  and  the  responsibility  rested 
upon  him  for  any  default  in  the  proper  discharge  of  that  duty; 
the  consequences  of  his  default  could  not  be  visited  upon  the 
owner,  who  had  done  all  that  the  law  required  in  depositing 
the  deed  in  the  office  for  that  purpose.  A  different  doctrine 
was  perhaps  declared  in  Luch's  Appeal,  8  Wright,  619,  where 
it  was  held  that  mortgages  must  be  recorded  in  a  '  mortgage 
book,'  and  that  they  are  not  properly  recorded  in  any  other 
book  where  they  cannot  be  found  by  means  of  a  *  mortgage  in- 
dex/ but  that  case  was  expressly  overruled  in  Glading  v.  Frick, 
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7  Norris,  460,  where  it  was  said  by  Paxson,  J.,  *  We  feel  our- 
selves  constrained  to  return  to  the  rule  laid  down  by  Chief  Jus- 
tice Gibson  in  McLanahan  v.  Reeside,  9  Watts,  511 ;  **  It  is 
indeed,  of  no  account,"  says  the  chief  justice,  "that  the  convey- 
ance and  the  articles  were  not  recorded  in  the  book  set  aside 
for  mortgages;  the  keeping  of  such  a  book  is  an  arrangement 
to  promote  the  convenience  of  the  oflBcer  by  contracting  the 
surface  over  which  he  is  to  search  for  a  particular  thing ;  he 
is  bound  to  furnish  precise  information,  get  it  as  he  may,  of 
every  registry  in  his  office,  whether  made  in  the  right  place  or 
not.'" 

In  Clader  v.  Thomas,  89  Pa.  843,  we  said,  speaking  of  Luch's 
Appeal,  **  That  case,  however,  has  since  been  overruled  by  this 
court  in  Glading  v.  Frick,  7  Norris,  460,  and  it  is  now  settled 
that  a  deed  is, in  contemplation  of  law,  recorded, when  it  is  left 
for  record  in  the  recorder's  office,  and  the  record  cannot  be  lost 
by  being  transcribed  by  the  recorder  or  his  clerk  in  the  wrong 
book." 

In  the  case  of  Paige  v.  Wheeler,  92  Pa.  282,  referring  to  a  de- 
feasance which  was  not  recorded  in  the  mortgage  book,  but  in 
the  agreement  book,  Mr.  Justice  Meboub  delivering  the  opinion 
said,  '^  Inasmuch  however  as  the  defeasance  was  not  recorded 
in  the  mortgage  book,  but  in  the  agreement  book,  it  is  claimed 
that  it  was  improperly  recorded,  and  therefore  if  in  fact  a  mort- 
gage the  sheriff's  sale  passed  a  title  discharged  therefrom.  It 
may  be  conceded  that  this  was  the  correct  view  under  the  au- 
thority of  Luch's  Appeal,  8  Wright,  510,  That  case,  however, 
has  been  expressly  overruled  by  Glading  v.  Frick,  7  Norris,  460. 
It  is  there  held  that  such  an  instrument  of  writing  is  properly 
recorded  in  any  book  kept  by  the  recorder  of  deeds." 

In  Shebel  v.  Bryden,  114  Pa.  147,  the  present  chief  justice 
referring  to  the  fact  that  a  deed  of  assignment  was  first  indexed 
in  the  limited  partnership  docket,  and  not  in  the  deed  book 
index,  said,  ^'This  did  not  invalidate  the  recording  of  the  in- 
strument. In  contemplation  of  law  it  was  recorded  and  took 
effect  from  the  time  it  was  left  with  the  recorder  for  the  pur- 
pose of  being  duly  recorded.  This  principle  is  recognized  in 
Glading  v.  Frick,  88  Pa.  463 ;  Clader  v.  Thomas,  89  Pa.  343  ; 
Paige  V.  Wheeler,  92  Pa.  282 ;  and  Marks'  Appeal,  85  Pa.  231." 

After  all  these  utterances  it  is  in  vain  to  contend  that  Luch  s 
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Appeal  is  any  longer  of  authority,  or  that  Glading  v.  Frick  is 
not  the  law  as  declared  by  repeated  decisions  of  this  court. 
The  principle  of  that  case  is  that  when  the  holder  of  an  instru- 
ment to  be  recorded  has  left  it  with  the  recorder  to  be  recorded, 
it  is  to  be  regarded  as  actually  recorded  from  that  time,  whether 
it  was  actually  recorded  at  that  time  or  not,  or  whether  it  was 
recorded  in  the  wrong  book. 

But  it  is  urged  that  the  act  of  March  18,  1875,  Purd.  Dig. 
565  and  568,  in  effect  changes  the  law  upon  this  subject  as  it 
was  prior  to  its  passage,  and  that  under  that  act  all  mortgages 
must  be  recorded  in  mortgage  books  and  indexed  in  mortgage 
indexes,  in  order  to  constitute  notice  to  subsequent  purchasers 
and  incumbrancers.  We  are  unable  to  sustain  this  contention. 
The  act  of  1875  contains  no  direction  that  deeds  shall  be  re- 
corded in  deed  books,  or  mortgages  in  mortgage  books  and  so 
far  as  that  aspect  of  the  subject  is  concerned  there  is  manifestly 
no  change  in  the  law  as  it  stood  up  to  the  date  of  the  act.  All 
that  the  act  does  is  to  direct  that  in  addition  to  the  indexes 
which  the  recorders  in  each  county  are  required  to  keep,  they 
shall  prepare  and  keep  two  indexes  of  deeds  and  two  of  mort- 
gages, direct  and  ad  sectum,  in  one  of  which  the  recorder  shall 
enter  the  name  of  the  grantor,  the  name  of  the  grantee  and  the 
volume  and  page  in  which  the  instrument  is  recorded,  and  in 
the  other  of  which  he  shall  enter  the  name  of  the  grantee,  the 
name  of  the  grantor  and  the  volume  and  page  of  record,  all  in 
the  order  named  in  the  act.  The  indexes  are  directed  to  be 
arranged  alphabetically  and  in  such  a  way  as  to  afford  an  easy 
and  ready  reference  to  the  deeds  and  mortgages  respectively. 
The  second  section  provides  that  as  soon  as  the  indexes  are  pre- 
pared the  recorder  shall  index  in  its  appropriate  place  and  man- 
ner every  deed  and  mortgage  thereafter  recorded  in  his  ofiBce 
and  the  time  the  same  is  recorded.  The  third  section  provides 
that  the  entry  of  recorded  deeds  and  mortgages  in  said  indexes 
shall  be  notice  to  all  persons  of  the  recording  of  the  same. 
This  act  contains  no  repeal  of  any  of  the  prior  legislation  of  the 
state  nor  is  it  inconsistent  with  any  part  of  it.  It  did  not  as- 
sume to  create  any  new  rule  of  constructive  notice  of  recorded 
instruments. 

The  act  of  the  28th  March,  1820,  Purd.  588,  P.  L.  122,  pro- 
vides that  mortgages  left  for  record  shall  be  liens  from  the  time 
Vol.  CLXxn — 16 
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they  are  recorded  or  left  for  record,  and  the  contention  of  the 
appellants  would  practically  destroy  that  part  of  this  act  which 
gives  the  same  effect  to  being  left  for  i*ecord  as  to  being  actu- 
ally recorded.  In  Wyoming  Nat.  Bank's  Appeal,  11  W.  N.  C. 
567,  we  held  that  a  mortgage  actually  recorded  though  not 
entered  upon  the  index  is  entitled  to  precedence  oyer  a  subse- 
quent judgment.  We  said,  "  Whatever  the  effect  of  the  fail- 
ure of  the  recorder  to  enter  the  mortgage  on  his  book  of  entries 
would  have  been  in  the  case  of  a  lien  intervening  between  that 
time  and  the  recording  of  the  mortgage,  we  think  such  record- 
ing is  a  valid  entry  and  recoi*d  against  a  subsequent  judg- 
ment." 

It  is  no  answer  to  this  or  any  of  the  cases  heretofore  cited  to 
say  that  they  were  decided  either  before  the  act  of  1875  was 
passed,  or  upon  facts  arising  prior  to  its  passage,  because  that 
act  is  not  in  conflict  with  them.  Moreover  the  appellee's  mort- 
gage was  actually  recorded  in  the  book  of  deeds  on  August  2, 
1884,  nearly  eight  years  before  the  judgments  of  the  appellant 
were  obtained.  Being  there  recorded  it  was  in  the  line  of  the 
title  of  the  mortgagor  and  would  have  been  at  once  discovered 
by  any  creditor  desiring  to  investigate  his  title.  Without  ex- 
tending the  argument  we  dismiss  all  the  assignments  of  error 
relating  to  this  subject. 

The  sixth  assignment  raises  a  question  upon  the  construction 
of  the  mortgage,  to  the  effect  that  it  was  given  only  to  secura 
future  advancements  to  the  mortgagor  and  therefoi*e  could  not 
embrace  the  sum  of  $2,645.71,  which  it  is  agreed  was  advanced 
before  the  mortgage  was  given.  But  the  auditor  very  correctly 
disposed  of  this  contention  by  showing  that  on  the  day  the  mort- 
gage was  executed  the  mortgagor  gave  to  the  mortgagee  a  note 
under  seal  for  $2,645.71,  payable  in  four  years,  which  contained 
the  clause,  ^^  being  a  part  of  the  amount  secured  by  my  deed 
dated  March  20th,  1884."  The  parties  thus  made  the  sum 
named  a  pai-t  of  the  indebtedness  to  secure  which  the  mort- 
gage was  given,  which  they  had  a  perfect  right  to  do.  It  had 
precisely  the  same  effect  as  if  the  mortgagor  had  paid  over  the 
amount  to  the  mortgagee  and  then  immediately  taken  back  the 
money  as  a  present  advancement.  There  is  no  merit  in  this  or 
the  remaining  assignments  and  they  are  all  dismissed. 

Decree  affii*med  at  the  cost  of  the  appellant. 
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Clarion  Turnpike  and  Bridge  Company  v.  Clarion 
County,  Appellant. 

Bridges^Tumpike  companies— Highwat/s— Act  of  April  10,  1802— 
Ads  of  May  8,  1876.  and  AprU  U.  1863. 

Under  section  6  of  the  act  of  April  10,  1862,  P.  L.  366,  providing  that 
should  the  county  commissioners  of  Clarion  county  neglect  and  refuse  to 
erect  a  bridge  over  the  Clarion  river  at  or  near  the  point  where  the  Sus- 
quehanna and  Waterford  Turnpike  Road  strikes  said  river,  **  the  company, 
aforesaid  (The  Clarion  Turnpike  i&  Bridge  Co.)  are  hereby  authorized  to 
erect  a  toll  bridge  at  its  own  expense  and  costs,  and  to  have  the  exclusive 
control  thereof,  and  to  levy  a  toll  on  all  persons  and  property  passing  over 
the  same,  not  to  exceed  in  amount  that  authorized  to  be  collected  on  two 
sections  of  the  turnpike,  and  on  all  footmen,  not  to  exceed  two  cents  for 
each  and  every  passage ;  ^'  the  authority  in  the  turnpike  company  to  con- 
struct and  maintain  a  bridge  at  the  point  in  question  is  a  grant  distinct  and 
separate  from  the  general  powers  to  maintain  and  operate  a  turnpike  road. 

In  such  a  case  if  pix>ceeding8  are  instituted  under  the  act  of  May  8, 1876, 
F.  L.  131,  to  free  the  bridge,  the  county  acquires  the  bridge,  but  not  a  part 
of  the  turnpike,  and  by  such  acquisition  it  not  only  takes  the  structure  and 
approaches,  but  a  distinct  and  separable  part  of  the  company's  franchises. 

The  Act  of  April  14.  1863,  P.  L.  429,  relating  to  tolls  of  the  Clarion 
Turnpike  and  Bridge  Company,  has  reference  to  tolls  on  the  turnpike 
road,  and  by  no  reasonable  construction  can  it  be  made  to  include  the 
bridge  expressly  authorized  by  section  5,  of  the  act  of  April  10,  1862, 
P.  L.  366,  for  which  a  special  i-ate  of  tolls  is  fixed. 

Bridges — Measure  of  Damages — Proceedings  to  free  loll  bridge. 

Where  a  bridge  is  taken  by  a  county  for  public  use  under  act  of  May  8, 
1876,  P.  L.  131,  the  true  measure  of  damages  is  just  compensation  for  the 
loss  suffered  by  plaintiflf  in  consequence  of  tlie  taking  by  defendant  of 
plaintifiTs  property,  being  the  substructure,  superstructure  and  approaches 
to  the  biidge,  together  with  the  franchise  or  right  to  take  tolls,  and  the 
jury  have  no  right  to  find  less :  Mifflin  County  Bridge  v.  Juniata  County, 
144  Pa.  374;  Montgomeiy  County  v.  Bridge  Company,  110  Pa.  64,  ap- 
proved. 

In  a  proceeding  to  free  a  toll  bridge  owned  by  a  turnpike  company,  it 
is  immaterial,  on  the  question  of  damages,  that  at  times  part  of  the  net 
receipts  were  appropriated  to  keep  up  the  turnpike  road,  as  this  in  no  way 
tended  to  depreciate  the  value  of  the  bridge ;  that  there  were  net  earn- 
ings was  important;  what  use  was  made  of  them  was  immaterial. 

It  seems  that  even  if  the  bridge  were  an  inseparable  part  of  the  turnpike, 
and  Uie  whole  should  be  treated  as  one  corporate  property,  the  part  taken, 
i.  e.  the  bridge,  should  be  estimated  at  its  true  value,  when  compared  with 
the  whole. 
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Statement  of  Facts— Points.  [172  Pa. 

Argued  Oct.  7, 1896.  Appeal,  No.  10,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Jeflfereon  County,  February 
Term,  1891,  No.  14,  on  verdict  for  plaintiff.  Before  Stbr- 
BBTT,  0.  J.,  Gbbbn,  Williams,  MoCollum,  Mitchell,  Dean 
and  FsLL,  J  J.     Affirmed. 

Proceedings  to  free  a  toll  bridge  over  the  Clarion  river, 
belonging  to  the  Clarion  Turnpike  and  Bridge  Company.  Be- 
fore Clabk,  p.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

[Now,  gentlemen  of  the  jury,  the  plaintiff  maintains  and 
claims  that  the  act  of  1863  is  not  a  repeal  of  the  fifth  section  of 
the  act  of  1862,  which  gave  it  the  right  to  erect  this  bridge  that 
is  now  in  dispute ;  while  the  defendant  contends  that  by  the 
wording  of  the  act,  either  directly  or  indirectly,  that  section  is 
repealed  because  of  that  portion  of  the  second  section  of  the 
act  of  1863  which  reads,  **  That  in  lieu  of  the  tolls  authorized 
heretofore,  the  said  Claiion  Turnpike  and  Bridge  Company 
are  hereby  authorized  to  erect  gates  and  levy  tolls,"  etc.,  and 
of  the  clause  which  follows  in  the  same  section,  ^^  That  so  much 
of  the  act  of  incorporation  and  its  supplements  as  are  incon- 
sistent herewith  be  and  the  same  are  hereby  repealed." 

That  is  what  the  defendant  contends,  and  it  remains  for  us 
to  place  our  construction  upon  the  act,  which  of  course  is  to 
govern  you,  together  with  the  evidence  in  the  case.  We  may 
possibly  be  in  error,  but  we  think  we  are  not.  Our  construc- 
tion would  be  in  support  of  the  plaintiff's  position  in  this  case. 
Reading  the  whole  act  and  taking  it  together,  we  think  it 
refers  particularly  to  the  tolls  on  the  turnpike,  and  if  it  were 
intended  as  a  repeal  of  the  fifth  section  of  the  act  of  1862,  the 
legislature  would  have  said  something  in  it  referring  to  the 
tolls  on  this  bridge.]  [1] 

Defendant's  points  were  as  follows : 

1.  In  determining  the  value  of  the  property  in  dispute  the 
jury  are  to  take  into  consideration  the  value  of  the  structure 
taken  and  the  pro  rata  value  of  the  franchise  under  which  the 
structure  was  erected.  An9wer :  We  refuse  this  point  for  the 
reason  stated  in  our  general  charge,  and  a  construction  which 
we  have  placed  on  the  act  of  1863  as  to  repealing  the  fifth  sec- 
tion of  the  act  of  1862.  [2] 
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2.  That  in  valuing  the  franchise  of  the  plaintiff  the  jury 
should  consider  the  burdens  imposed  on  the  company  by  its 
charter  as  well  as  the  advantages  conferred ;  and  if  the  burdens 
exceed  the  advantages,  the  pro  rata  share  of  the  difference  should 
be  subtracted  from  the  value  of  the  structure  in  fixing  the  dam- 
ages in  this  case.  Answer :  Refused.  This  is  all  looking  in  the 
same  direction.  Our  reasons  for  this  are,  that  it  may  be  there 
were  very  little  receipts  outside  of  this  bridge,  and  the  value  to 
this  company — the  principal  value  of  the  franchise — may  be 
in  this  bridge ;  there  may  be  very  little  after  this  bridge  was 
taken  away ;  but  under  our  view  of  the  law  you  are  to  treat 
this  bridge  just  as  it  stands  there  and  the  franchises  that  are 
connected  with  it.  [3] 

3.  Even  if  the  plaintiff  be  entitled  to  recover  the  value  of  the 
structure  of  the  bridge  at  the  time  it  was  taken  by  the  county, 
if  the  jury  find  from  the  evidence  that  the  burdens  imposed 
by  the  plaintiff's  charter  were  equal  to  or  greater  than  the 
advantages  conferred,  then  there  should  be  no  duraage  allowed 
for  the  pro  i*ata  share  of  the  franchise  taken.  Annwer:  Re- 
fused. [4] 

4.  That  all  the  obligations  and  restrictions  imposed  by  the 
act  of  1812,  incorporating  the  Susquehanna  and  Waterford 
Turnpike,  except  as  excepted  by  the  act  of  1863,  are  applicable 
to  the  charter  of  the  plaintiff.  Answer :  We  answer  this  point 
in  the  aflSrmative  with  this  exception,  as  to  the  bridge :  the 
power  to  erect  this  bridge  was  vested  in  this  company  under 
the  fifth  section  of  the  act  of  1862.  [6] 

6.  That  in  making  up  their  verdict  the  jury  are  to  consider 
the  evidence  of  the  capital  stock  of  the  company,  the  evidence 
of  the  value  or  want  of  value  of  the  franchise,  and  the  value 
of  the  structure,  and  should  not  disregard  any  one  of  these  ele- 
ments in  determining  the  value  of  the  property.  Answer :  We 
answer  this  point  in  the  affirmative  as  applicable  to  the  bridge 
in  dispute  and  its  franchise.  [6] 

6.  That  the  supplement  of  the  14th  of  April,  1863,  to  the 
act  of  the  10th  of  April,  1862,  incorporating  the  plaintiff  com- 
pany, established  a  rate  of  tolls  for  the  Clarion  Turnpike  and 
Bridge  Company  in  lieu  of  the  tolls  established  by  the  act  of 
1862  and  repealed  the  rate  fixed  by  the  last  named  act ;  and 
after  the  act  of  1868  was  passed  and  accepted  by  the  plaintiff. 
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no  additional  tolls  could  be  charged  for  the  bridge  separate  and 
apart  from  the  tolls  fixed  by  the  act  of  1863  for  the  turnpike 
and  bridge  company.    Answer :  Refused.  [7] 

Verdict  for  $7,081.61.  On  remittitur  filed  judgment  was 
entered  for  $5,700.    Defendant  appealed. 

Errors  assigned  were  (1-7)  above  instructions,  quoting  them. 

(7.  A,  Jenks^  JStndman  ^  Hochman  with  him,  for  appellant. 

The  grant  of  privileges  and  exemptions  to  a  corporation  are 
strictly  construed  against  the  corporation  and  in  favor  of  the 
public.  Nothing  passes  but  what  is  granted  in  clear  and  ex- 
plicit terms :  Ohio  Life  Ins.  &  Trust  Co.  v.  Debolt,  16  Howard, 
485  ;  Minturn  v.  Larue,  23  Howard,  486 ;  Com.  v.  Erie  &  North 
East  R.  R.,  27  Pa.  351 ;  Diligent  Fire  Co.  v.  Com.,  75  Pa.  295. 

The  first  section  of  the  act  of  1863,  in  literal  terms  applies 
to  "  All  that  part  of  the  Susquehanna  and  Waterford  turnpike 
road  in  the  counties  of  Clarion  and  Venango  east  of  the  Alle- 
gheny river."  That  covers  all  the  road  in  Clarion  county  and 
embraces  the  bridge  in  dispute. 

A  subsequent  statute,  revising  the  whole  subject-matter  of  a 
former  one,  and  evidently  intended  as  a  substitute  for  it,  al- 
though it  contains  no  express  words  to  that  effect,  must,  on  the 
principles  of  law,  as  well  as  in  reason  and  common  sense  operate 
as  a  repeal  of  the  former :  Johnston's  Est.,  83  Pa.  511 ;  Gwin- 
ner  v.  Lehigh  R.  R.,  65  Pa.  126 ;  Ledlie  v.  Monongahela  Nav- 
igation Co.,  6  Pa.  892. 

The  measure  of  damages  is  the  value  of  the  property  to  the 
owner,  not  to  the  county  taking  it,  and  that  such  value  is  to 
be  ascertained  not  only  by  the  cost  of  the  stmcture,  but  also 
by  the  value  of  the  franchise :  Mifflin  Biidge  Co.  v.  Juniata 
Co.,  144  Pa.  365. 

If  it  cost  more  to  keep  the  bridge  in  repair  than  the  whole 
amount  of  toll  received  it  would  be  valueless,  for  it  is  only  the 
net  income  in  excess  of  the  regular  and  necessary  outlay  that 
would  be  of  any  profit  to  the  owners.  The  value  of  the  struc- 
ture and  the  yalue  or  want  of  value  of  the  franchise  must  both 
be  considered  in  determining  the  measure  of  damages  for  the 
property  taken  :  Montgomery  County  v.  Bridge  Co.,  110  Pa.  59. 

We  contend  that  when  the  company  accepted  its  charter  under 
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(he  acts  of  1862  and  1863,  it  accepted  also  the  conditions  on 
which  the  charter  was  granted.  The  duties  imposed  were  the 
considerations  for  the  giant.  It  could  not  accept  as  to  part 
and  refuse  to  accept  as  to  the  balance.  It  could  not  accept 
that  which  was  profitable  and  reject  that  which  was  unprofit- 
able. It  could  not  accept  the  benefits  and  reject  the  burdens : 
Penna.  R.  R.  v.  Com.,  3  Grant,  129 ;  Penna.  &  Ohio  Canal  Co. 
V.  Gmham,  63  Pa.  296 ;  Turnpike  Co.  v.  The  State,  3  Wall.  210. 
A  charter  cannot  be  accepted  in  part.  It  must  be  accepted 
entire,  as  it  is  offered,  if  at  all :  1  Abbott's  Dig.  of  Laws  of  Cor- 
porations, 146 ;  Riddle  v.  Proprietoi-s  of  Locks  and  Canals,  7 
Mass.  169 ;  Goshen  Turnpike  Co.  v.  Sears,  7  Conn.  86. 

J.  T.  Maffett  and  Charles  Corbet^  for  appellee. — Statutes 
authorizing  the  right  of  eminent  domain,  being  a  derogation  of 
private  right,  are  to  be  strictly  construed  against  the  power 
exercising  it :  Lance's  App.,  55  Pa.  16 ;  Harding  v.  Goodlett, 
3  Yerger,  40 ;  Bird  v.  Wilmington  etc.  R.  R.,  8  Richardson's 
Eq.  46 ;  1  Spelling  on  Private  Corporations,  sec.  242. 

Under  the  act  of  1862  there  was  a  schedule  of  tolls  for  the 
turnpike  and  a  schedule  for  thehridge ;  can  there  be  any  doubt 
but  that  the  act  of  1863  substituted  a  new  schedule  for  the 
turnpike  road  alone,  leaving  the  toll  for  the  ''  toll  bridge  "  to 
be  collected  as  provided  in  the  act  of  1862  ?  And  there  is  not 
the  least  inconsistency  in  this.  The  law  does  not  favor  a  repeal 
by  implication :  Western  Saving  Fund  Society  v.  Philadelphia, 
31  Pa.  175 ;  Egypt  Street,  2  Grant,  465 ;  Erie  v.  Bootz,  72  Pa. 
196 ;  Homer  v.  Com.,  106  Pa.  221 ;  Rutherford  v.  Maynes,  97 
Pa.  78;  Williamsport  v.  Brown,  84  Pa.  438;  Contested  Elec- 
tion of  Barber,  86  Pa.  392 ;  Com.  v.  Erie  Ry.,  98  Pa.  127 ;  Sei- 
fried  V.  Com.,  101  Pa.  200 ;  Bloodgood  v.  Mohawk  etc.  R.  R., 
18  Wend.  9 ;  Boisdere  v.  Citizens'  Bank,  9  La.  506 ;  Preston 
v.  Drew,  33  Me.  558. 

A  long  established  construction  of  a  statute  by  those  who 
execute  it  ought  to  have  the  force  of  a  judicial  determination : 
Bruce  v.  Schuyler,  4  Gil.  221 ;  s.  C,  46  Am.  Dec.  447 ;  Com. 
v.  Posey,  4  Call.  109;  Sutherland  on  Statutory  Cons.  sec.  307  ; 
Rogers  v.  Goodwin,  2  Mass.  476;  Com.  v.  Stewart,  6  Law 
Times  (Pa.),  New  Series,  159. 

Charters  creating  corporations  for  private  purposes,  laws 
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giving  franchises,  are  inviolable  contracts,  the  obligations  of 
which  are  secured  by  the  constitutional  provisions  that  no  state 
shall  pass  any  law  impairing  the  obligation  of  contracts :  Suther- 
land on  Statutory  Constructions,  sec.  473 ;  Cooley's  Con.  Lim. 
361. 

Opinion  by  Mr.  Justice  Dean,  January  6, 1896  : 
The  Susquehanna  and  Waterford  Turnpike  Company  was,  by 
special  act  of  February  22, 1812,  chartered  to  construct  a  turn- 
pike from  Waterford  in  Erie  county  to  the  Susquehanna  river 
near  the  mouth  of  Anderson's  creek  in  Clearfield  county.  The 
company  was  duly  organized,  and  in  the  year  1820  built  its 
road  on  its  route  between  terminals,  from  Brookville,  Jefferson 
county,  to  Franklin,  Venango  county.  About  the  year  1856 
this  part  of  the  pike  was  abandoned,  and  was  taken  in  charge 
as  a  public  road  by  the  supervisors  of  the  townships  through 
which  it  ran.  By  act  of  10th  of  April,  1862,  the  plaintiff  com- 
pany was  chartered,  and  authorized  to  appropriate  so  much  of 
the  old  Waterford  turnpike  as  lay  between  the  west  line  of 
Clarion  county  and  the  borough  of  Brookville,  Jefferson  county ; 
and  further,  to  charge  such  tolls  as  were  allowed  to  be  collected 
by  the  charter  of  the  old  company.  It  was  also,  by  the  fifth 
section  of  the  same  act  authorized  to  erect  and  maintain  a  bridge 
over  the  Clarion  river,  where  the  old  turnpike  struck  the  river, 
and  to  charge  tolls  for  the  use  of  the  bridge  to  an  amount  not 
exceeding  such  tolls  as  were  authorized  to  be  collected  by  the 
turnpike  company  for  two  sections  of  five  miles  each  on  the 
turnpike.  By  a  subsequent  act,  that  of  14th  of  April,  1863, 
the  same  company  was  authorized  to  reconstruct  all  of  the  old 
pike  east  of  the  Allegheny  river,  and  further,  to  increase  its 
rate  of  tolls  for  use  of  the  road  between  the  Allegheny  river 
and  Brookville  about  nineteen  per  cent.  In  1865  the  plaintiff 
built  the  bridge  over  the  Clarion  river,  half  a  mile  west  of  the 
borough  of  Clarion.  It  is  a  wooden  covered  bridge,  about  221 
feet,  single  span,  with  stone  abutments  and  proper  approaches : 
this  took  the  place  of  one  erected  by  the  company  two  years 
before,  but  which  had  been  swept  away  by  a  flood.  The  com- 
pany went  on  collecting  tolls  for  the  use  of  the  bridge,  until 
April  sessions,  1890.  of  Clarion  county,  when  proceedings  were 
instituted  under  the  act  of  8th  of  May,  1876,  to  acquire  the 
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bridge  for  the  county,  tbat  it  might  thereafter  be  made  free 
to  the  public.  That  act  provides  that  on  petition  of  at  least 
twenty  taxpayers  to  the  court  of  quarter  sessions,  setting  forth 
that  a  bridge  is  necessary  to  the  accommodation  of  the  travel- 
ing public,  and  that  the  payment  of  tolls  is  burdensome,  the 
court  shall  appoint  viewers  who  shall  view  and  report  whether 
the  bridge  is  necessary  as  a  free  bridge  for  public  accommoda- 
tion, and  whether  the  payment  of  tolls  is  an  unjust  burden  on 
the  traveling  public  and  the  people  of  the  townships  where  the 
same  is  located;  also  the  amount  of  damages  which  shall  be 
sustained  by  the  company  owning  the  bridge  by  the  taking 
thereof.  The  right  of  appeal  from  the  award  on  confirmation 
of  the  report  by  the  common  pleas  was  given  to  both  the  com- 
pany and  the  county.  In  this  case,  viewei-s  were  appointed, 
who  awarded  damages  in  sum  of  f2,500 ;  the  company  appealed, 
and  on  trial  the  jury  awarded  $7,081.61;  on  motion  for  new 
trial,  the  court  directed  the  company  to  r^it  all  in  excess  of 
$5,700,  or  new  trial  would  be  granted ;  on  the  company  filing 
paper  remitting  excess,  judgment  was  entered  on  the  verdict 
against  the  county  for  $5,700.  The  county  now  appeals,  assign- 
ing eight  errors.  All  these  alleged  errors  hinge  on  the  con- 
struction or  effect  to  be  given  to  the  fifth  section  of  the  act  of 
1862,  which  authorized  the  erection  of  the  bridge.  That  sec- 
tion reads  thus : 

**  That  should  the  commissioners  of  Clarion  county  elect  to 
erect  a  county  bridge  over  the  Clarion  river  at  or  near  the 
point  where  the  Susquehanna  and  Waterford  turnpike  road 
strikes  said  river,  and  maintain  and  keep  the  same  in  repair, 
the  company  hereby  incorporated  shall  have  no  power  or  au- 
thority over  the  same,  but  it  shall  be  the  exclusive  property  of 
said  county,  and  under  its  control ;  but  should  the  said  county 
commissioners  neglect  and  refuse  to  erect  a  bridge  as  aforesaid, 
the  company  aforesaid  are  hereby  authorized  to  erect  a  toll 
bridge  at  its  own  expense  and  costs,  and  to  have  the  exclusive 
control  thereof,  and  to  levy  a  toll  on  all  persons  and  property 
passing  over  the  same,  not  to  exceed  in  amount  that  authorized 
to  be  collected  on  two  sections  of  the  turnpike,  and  on  all  foot- 
men, not  to  exceed  two  cents  for  each  and  every  passage." 

The  reasonable  interpretation  to  be  given  this  section,  when 
read  in  connection  with  the  whole  act  authorizing  the  appropri- 
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ation  of  the  roadbed  of  the  old  turnpike  company,  is  that  the 
authority  to  construct  and  maintain  the  bridge  at  this  point  is 
a  grant  distinct  and  separate  from  the  general  powers  to  main- 
tain and  operate  a  turnpike.  In  fact,  the  only  reference  to  the 
turnpike  is  that  part  of  the  section  which  measures  the  author- 
ized tolls  by  the  amount  allowed  to  be  charged  on  two  sections 
of  the  turnpike.  When  the  authority  to  erect  the  bridge  is 
given,  the  right  of  the  county  is  expressly  saved ;  if  it  declines 
to  build,  then  only  is  the  company  authorized  to  build.  The 
company  has  authority  to  build  at  a  particular  point,  and  to 
have  the  exclusive  control  thei*eof;  then,  it  will  have  two 
sepai-ate  properties  and  franchises ;  the  turnpike  road  and  the 
bridge.  If  the  county  had  built  the  bridge,  it  would  not  have 
affected  the  right  of  the  company  to  operate  its  road  on  each 
side  of  it ;  the  bridge  would  have  been  free,  but  the  traveler 
over  it  would  have  had  no  right  of  free  passage  through  the 
turnpike  gates.  So  the  county,  by  the  proceedings,  acquired 
the  bridge,  but  not  a  part  of  the  turnpike,  and  by  this  acquisi- 
tion it  not  only  took  the  structure  and  approaches,  but  a  dis- 
tinct and  separable  part  of  the  company*s  franchise.  The 
question  then  sim[)ly  is  what  damage  did  the  company  sustain 
by  the  taking  of  the  bridge  and  the  loss  of  the  franchise  ?  All 
the  evidence  as  to  how  much  the  company  lost  on  the  turnpike 
and  bridge  as  a  whole  is  to  a  great  extent  immaterial,  because 
it  has  but  little  if  any  bearing  in  a  determination  of  the  value 
of  the  bridge  to  the  company.  The  rule  is  that  adopted  by 
the  court  below,  as  stated  by  this  court  in  Mifflin  County 
Bridge  v.  Juniatia  County,  144  Pa.  374,  and  in  Montgomery 
County  V.  Bridge  Company,  110  Pa.  64.  "  Where  a  bridge 
is  taken  by  a  county  for  public  use  under  act  of  May  8th,  1876, 
the  measure  of  damages  is  the  value  of  the  property  to  the 
ownei-s,  not  to  the  county  taking  it,  and  such  value  is  to  be 
ascertained,  not  only  by  the  cost  of  the  structure,  but  by  the 
value  of  its  franchises.  The  value  of  its  franchises  depends 
largely  upon  its  earning  power."  The  court,  after  stating  this 
rule,  then  called  the  attention  of  the  jury  to  the  elements  enter- 
ing into  an  estimate  of  the  value  such  as  the  cost  of  the  struc- 
ture, the  net  tolls,  and  market  value  of  stock  if  it  had  a  market 
value.  There  was  evidence  that  the  original  cost  of  the  struc- 
ture was  ten  to  twelve  thousand  doUai's ;  tliat  wlien  taken  by 
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the  county  in  1890,  it  had  been  in  existence  and  use  about 
twenty-five  yeai-s;  there  was  conflicting  evidence  as  to  the 
extent  of  deterioration  by  time  and  use :  some  of  the  evidence 
tending  to  show  it  was  almost  worthless  and  would  soon  have 
to  be  replaced,  and  other  evidence  that  it  was  about  as  substan- 
tial as  when  first  erected.  Then  as  to  the  net  receipts  of  tolls 
for  the  five  years  prior  to  the  taking,  it  was  shown  they  averaged 
about  $700  per  year.  At  times  part  of  the  net  receipts  were 
appropriated  to  keep  up  the  turnpike  road ;  but  this  in  no  way 
tended  to  depreciate  the  value  of  the  bridge.  That  there  were 
net  earnings,  was  important;  what  use  was  made  of  them  was 
immaterial. 

AH  the  conflicting  evidence  was  submitted  to  the  jury  in  a 
very  full  and  careful  charge,  the  summing  up  of  which  is  the  in- 
struction requested  in  plaintiff's  third  point:  *'That  the  true 
measure  of  damages  is  just  compensation  for  the  loss  suffered 
by  plaintiff  in  consequenee  of  the  taking  by  defendant  of  plain- 
tiff's property,  being  the  substructure,  superstructure  and  ap- 
proaches of  the  bridge,  together  vnth  the  franchise  or  right  to 
take  tolls,  and  the  jury  have  no  right  to  find  less."  There 
could  have  been  no  more  correct  statement  of  the  law. 

The  argument  of  appellant,  that  the  supplement  of  April  14, 
1868,  established  a  new  rate  of  tolls  for  both  turnpike  and 
bridge  company,  in  place  of  that  in  the  act  of  1862,  and  that 
no  tolls  could  thereafter  be  charged  for  the  bridge  separate  from 
the  turnpike  company,  cannot  be  sustained.  The  act  of  1863, 
throughout,  has  reference  to  tolls  on  the  turnpike  road,  and  by 
no  reasonable  construction  can  it  be  made  to  include  the  bridge 
expressly  authorized  by  the  fifth  section  of  the  act  of  1862,  for 
which  a  special  rate  of  tolls  was  fixed. 

Even  if  the  bridge  were  an  inseparable  part  of  the  turnpike, 
and  the  whole  should,  as  appellant  contends,  be  treated  as  one 
corporate  property,  the  part  taken,  the  bridge,  should  be  esti- 
mated at  its  true  value,  when  compared  with  the  whole.  If 
the  gross  receipts  of  this  part  were  larger  in  proportion  and  the 
net  also  than  any  other  part  of  the  property,  and  the  bridge  be 
taken  from  them,  they  lose  that  part  of  their  property  which  is 
of  the  greatest  value.  The  principle  contended  for  by  appel- 
lant that,  if  the  coiporate  property  as  a  whole  yields  no  net 
income  a  part  of  it  is  of  no  value,  is  palpably  unsound ;  the 
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productiveness  of  a  comparatively  small  part  of  a  railroad,  canal 
or  turnpike  may  maintain  for  public  use  and  keep  in  repair, 
under  the  charter,  the  whole ;  with  this  valuable  part  the  cor- 
porate property  may  be  kept  in  serviceable  condition,  and  oper- 
ated, without  dividends,  until  a  change  of  times,  increases  in 
population,  more  rigid  economy,  or  wiser  management,  makes 
the  whole  remunerative ;  take  away  this  productive  part,  and 
the  corporation  is  at  once  hopelessly  bankrupt.  Common  ob- 
servation has  demonstrated  that  many  corporate  enterprises 
have  become  sources  of  large  income  to  their  stockholders,  by 
the  mere  ability  to  survive  for  a  few  years,  in  the  absence  of 
any  net  income  from  the  property  as  a  whole. 

It  will  be  noticed  the  act  of  1876  provides  that  when  paying 
tolls  is  too  burdensome  to  the  public,  the  county  is  authorized 
to  acquii*e  the  bridge ;  the  argument  of  the  learned  counsel  for 
appellant  tends  to  the  conclusion  that  if  the  property  be  bur- 
densome to  the  owners,  the  public  should  come  to  their  relief 
by  confiscating  it.  This  is  a  misapprehension ;  the  act  is  not 
based  on  a  sort  of  guardianship  of  improvident  owners,  who 
pei-sist  in  holding  on  to  unproductive  property,  but  on  the  idea 
that  private  property  may  be  taken  for  public  use,  when  the 
interest  of  the  public  is  thereby  promoted ;  but  when  thus  taken, 
the  public  must  pay  for  it  in  reasonable  damages. 

All  the  assignments  of  error  are  overruled  and  the  judgment 
is  affirmed. 


H.  H.  Lane  and  Thomas  R.  Johnston,  Assignee  of  H.  H. 
172       2S5       Lane,  v.  Penn  Glass  Sand  Co.,  Lim't'd,  Appellant. 

21  SC  602 

Affidavit  of  defense— Co7Uraci— 'Performance, 

In  an  action  to  recover  on  a  contract  for  furnishing  and  erecting  ma- 
chinery, it  appeai*ed  that  the  contract  specifically  provided  that  '*  the  said 
machinery,  etc.»  including,  and  intending  to  include  all  things  necessary 
and  needful  for  the  setting  up  and  furnishing  a  complete  apparatus  for 
crushing,  washing,  conveying  and  drying  sand  to  the  full  capacity  herein 
guaranteed  by  the  said  first  parties,  Uie  parties  of  the  first  part  agree  to 
furnish  all  the  above  machinery  and  send  one  man  to  put  up  in  complete 
working  order  and  start  said  machinery.  And  the  said  first  parties  further 
agree  to  guarantee  said  grinding  and  washing  machinery  when  put  up  to 
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have  a  capacity  of  eight  tons  per  hour  and  the  dryer  to  have  a  capacity  of 
four  tons  per  hour.^  The  defendant  filed  an  affidavit  of  defense  expressly 
denying  that  the  contract  was  substantially  performed,  and  averring  that 
the  *'  mill,  plant  or  machinery  was  not  erected  or  constructed  in  accordance 
with  the  terms  of  said  contract,  but  in  such  an  unworkmanlike  and  defective 
manner  as  to  cause  the  defendant  great  loss  and  damage ;  '*  that  the  same 
was  '*so  defectively  constructed  in  workmanship  and  of  such  defective 
material  as  to  render  the  said  plant  almost  wholly  useless  for  the  purpose 
for  which  it  was  intended.*'  The  affidavit  of  defense  further  specified 
wherein  plaintiffs  failed  to  comply  with  their  contract,  and  averred  **  that 
without  taking  into  consideration  the  injury  defendant  sustained  by  reason 
of  the  defective  work  done  by  the  mill,  owing  to  faulty  material  and  con- 
struction, and  failure  of  the  plaintiffs  to  perform  their  contract,  the  defend- 
ant sustained  damages  to  more  than  the  amount  alleged  to  be  due  on  the 
original  contract,*'  etc.  Held^  that  the  affidavit  of  defense  was  sufficient 
lo  prevent  judgment. 

Argued  Oct.  8,  1895.  Appeal,  No.  54,  Oct-  T.,  1895,  by 
defendant,  from  order  of  0.  P.  Venango  Co.,  April  T.,  1894, 
No.  25,  making  absolute  a  rule  for  judgment  for  want  of  au 
afiBdavit  of  defense.  Stbbbbtt,  C.  J.,  Green,  Williams,  Mo 
CoLLUii,  MiTOHELL  and  Fell,  J  J.    Reversed. 

Assumpsit  on  a  contract  for  furnishing  and  erecting  ma- 
chinery and  mill  plant. 

Plaintiffs  filed  the  following  statement : 

H.  H.  Lane,  the  assignor,  and  one  of  the  plaintiffs  as  above, 
being  duly  sworn,  says  that  the  causes  for  which  the  above 
action  has  been  brought  are  as  follows,  to  wit :  On  March  30, 
1893,  the  above  plaintiffs  entered  into  an  agreement  with  the 
said  Penn  Glass  Sand  Company,  a  copy  of  which  agreement  is 
hereto  at^ched  and  made  part  hereof,  for  the  purpose  of  erect- 
ing for  the  said  Glass  Sand  Company,  at  Scrubgrass,  Venango 
county,  Pennsylvania,  certain  machinery,  as  is  in  said  attached 
agreement  set  forth,  for  the  purpose  of  crushing  sandstone, 
washing  the  same,  drying  the  same,  and  otherwise  preparing 
glass  sand  for  the  market,  and  for  the  purpose  of  making  glass 
therefrom ;  the  said  machinery  to  consist  of  a  chaser  mill,  screw 
washers  and  boxes,  conveyors,  dryer  shell,  engine,  belting,  etc., 
as  per  the  contract  attached.  That  the  said  machinery,  etc., 
was  furnished  as  provided  by  the  contract,  and  put  in  place  in 
anch  a  workmanlike  manner  as  to  do  the  work  required  in  the 
crushing,  washing,  drying  and  making  the  sand  ready  for  the 
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market.  That  not  only  the  machinery,  bat  also  the  labor  re- 
quired in  connecting  and  placing  the  same,  was  of  the  best,  and 
in  a  workmanlike  manner  done,  and  was  accepted  by  the  man- 
agers of  said  Glass  Sand  Company  after  it  had  been  properly 
tested  by  the  plaintifiEs.  That  thereupon  the  sum  of  $3,125 
became  due  and  owing  plaintiffs,  as  is  provided  in  said  contract, 
and  defendant  paid  thereon  the  sum  of  $1,000,  as  provided  by 
the  contract,  to  which,  together  with  other  sums  paid  to  the 
plaintiffs'  employees,  $85.00,  and  for  freight,  $77.40,  as  appears 
by  the  bill  hereto  attached  and  made  part  hereof,  made  a  total 
payment  of  $1,112.40,  and  leaves  a  balance  due  plaintiffs  of 
$2,012.60  upon  that  account,  no  part  of  which  has  been  paid, 
and  no  further  offsets  are  due  defendant. 

Plaintiffs  further  say,  that  defendant  not  having  their  part 
of  the  plant  in  such  a  state  of  completion  that  plaintiffs  could 
proceed  with  their  work,  and  without  any  cause  or  blame  that 
could  be  attributable  to  plaintiffs,  as  is  provided  in  the  attached 
contract,  plaintiffs  were  delayed  in  their  work  in  putting  in 
their  machinery,  etc.,  from  July  18, 1898,  to  January  18, 1894, 
one  hundred  and  eighty  days,  at  $1.00  a  day,  in  all  $180,  which 
amount  is  due  and  owing  plaintiffs,  no  part  of  which  is  paid. 

And  further,  that,  as  is  provided  by  the  said  contmct,  the 
said  Glass  Sand  Company  so  delayed  and  kept  back  the  per- 
formance of  their  part  of  the  said  contmct,  that  the  employees 
of  the  plaintiffs  were  delayed  in  their  work,  and  are  entitled  to 
the  $4.00  a  day  as  fixed  by  the  contract,  and  their  board,  etc., 
to  wit:  One  man  from  August  8,  1898,  to  August  21,  1898,  at 
$4.00  and  his  board  $18.00  and  his  expenses  there  and  return 
$15.00,  in  all  $80.00 ;  also  a  man  from  October  10, 1898,  to 
November  15,  1898,  at  $4.00  and  his  board  $85.00,  and  his  ex- 
penses there  and  return  $15.00,  in  all  $190 ;  also  one  of  the 
plaintiffs,  H.  H.  Lane,  was  sent  for  by  the  said  Glass  Sand 
Company  to  come  to  their  said  plant,  as  hereinafter  set  forth, 
to  do  extra  work,  which  was  not  in  any  way  connected  with 
the  said  contract,  and  wei-e  to  pay  him  such  sum  as  his  services 
were  worth,  and  which  plaintiffs  claim  he  is  entitled  t^o,  as  fol- 
lows :  Three  days  in  August,  1898,  at  $10.00,  his  board  paid  out 
$8.00,  and  his  expenses  $15.00,  in  all  $48.00;  six  da}'s  in  Sep- 
tember, 1898,  at  $10.00,  his  board  $8.00,  and  expenses  paid 
$15.00,  in  all  $81.00 ;  three  days  in  October,  1898,  at  $10.00, 
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his  board  $3.00,  his  expenses,  $15.00,  in  all  $48,00 ;  the  said 
expenses  being  for  going  and  returning.  Further,  that  defend- 
ant failing  to  pay  plaintiffs  the  second  and  third  payments  as 
provided  by  the  said  contract,  and  without  any  fault  of  plain- 
tiffs, they  are  entitled  to  interest  on  the  sum  of  $1,000  from 
the  18th  day  of  August,  1893,  and  on  the  balance  of  the  money 
due,  $1,125  from  the  18th  day  of  November,  1898.  Further, 
plaintiffs  sent  to  defendant  as  extra,  four  plates  for  upright 
shaft,  on  January  5,  1894,  $4.00.  Deponent  therefore  says 
that  plaintiffs  are  justly  entitled  to  receive  from  defendant,  the 
sum  of  $2,678.85,  with  interest  thereon  from  the  18th  day  of 
Januaiy,  1894.  All  of  which  deponent  says  he  believes  to  be 
true  and  correct,  and  expects  to  be  able  to  prove  upon  trial  of 
the  above  case.     The  articles  of  agreement  were  as  follows : 

"The  parties  of  the  fii-st  part  agree  to  furnish  the  following 
machineiy,  viz :  One  6'  6'  heavy  chaser  mill  with  counter  shaft 
.  and  driver  pulley,  also,  the  frame  for  same  of  12''  X  12^  oak, 
with  braces,  rods,  etc. ;  also,  one  6  ft.  revolving  screen  with 
automatic  tailings  return;  also,  four  sectional  screw  washers 
IT  X  10'  (steel  shafts)  with  wooden  screw  boxes,  framing,  shaft- 
ing, gearing  and  pulleys,  complete  ready  to  attach  belt ;  also, 
one  30  ft.  drag  conveyer  with  14'  ply  rubber  belt  and  14^^  steel 
scrappers,  adjustable  take-up  boxes,  pulleys,  gearing,  shafting 
and  belt ;  also,  all  the  water  piping,  valves  and  fittings  to  con- 
vey water  to  above  machines  (not  including  main  pipe  outside 
of  building) ;  also,  all  pulleys,  shafting  and  belting,  including 
main  belts  to  engines  ;  also,  one  revolving  dryer  28'  X  18'  with 
casings,  fire-doors,  ash-doors,  grate  bars,  tie  rods,  smoke  stack 
and  guy  rods ;  also,  one  25'  X  12'  screw  conveyor  to  caiTy  sand 
to  dryer,  and  one  bucket  elevator  to  carry  sand  from  dryer,  with 
the  necessary  pulleys,  shafting  and  belting,  with  one  10  H.  P. 
"Lane  *'  engine  to  drive  the  same,  including  pipes  to  outside  of 
building.  The  said  machinery,  etc.,  including  and  intending 
to  include  all  things  necessary  and  needful  for  setting  up  and 
furnishing  a  complete  apparatus  for  crushing,  washing,  convey- 
ing and  drying  sand  to  the  full  capacity  herein  guaranteed  by 
said  first  parties.  The  parties  of  the  first  part  agree  to  furnish 
all  the  above  machineiy,  f.  o.  b.  cars  at  Kennerdell  station  on 
the  "  Allegheny  Valley  Railroad,"  Venango  Co.,  Pa.,  and  to 
send  one  man  to  put  up  in  complete  working  order  and  start 
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said  machinery.  The  said  first  parties  further  agree  to  guar- 
antee said  grinding  and  washing  machinery  when  put  up  to 
have  a  capacity  of  eight  tons  per  hour,  and  the  dryer  to  have 
a  capacity  of  four  tons  per  hour. 

In  consideration  of  the  said  premises  the  said  second  parties 
agree  to  pay  to  the  said  first  parties  the  sum  of  $3,125,  to  be 
paid  as  follows :  One  third  to  be  paid  on  the  delivery  of  the 
above  machinery  and  material  on  the  premises  at  or  near  Een- 
nerdell  station  on  the  Allegheny  Valley  Railroad.  One  third 
within  80  days  after  the  completion  of  said  plant  by  said  fiitst 
parties  and  satisfactory  test  of  the  same;  but  if  said  test  is 
delayed  by  reason  of  second  party  not  having  completed  its 
plant  for  conveying  sand  to  said  mill,  or  any  other  cause  not 
attributable  to  fii-st  parties,  said  second  parties  shall  pay  said 
first  parties  f  1.00  per  day  for  such  delay  until  said  test  is  made, 
but  in  no  event  shall  said  second  payment  be  delayed  more  than 
60  days  from  completion  of  first  parties'  contract.  When  sec- 
ond payment  is  made,  note  at  90  days  shall  be  given  for  last 
payment,  dated  80  days  after  completion  of  work. 

It  is  further  agreed  and  understood  that  the  said  second 
party  is  to  do  all  the  excavating,  furnish  all  materials  for  mason- 
work,  and  do  the  masonwork,  and  in  event  that  the  said  man 
furnished  by  said  parties  should  be  detained  in  constructing  said 
work,  by  engines  or  other  machineiy  (not  furnished  by  parties 
of  the  fii*st  part)  not  being  ready,  that  then  said  second  party 
shall  pay  to  said  first  parties  the  sum  of  $4.00  per  day  and  the 
boarding  of  said  men  while  thus  detained. 

Said  first  parties  to  commence  work  at  once  and  have  the 
same  completed  and  ready  for  test  not  later  than  the  15th  day 
of  June,  A.  D.,  1898.  If  said  first  parties  do  not  carry  out  this 
contract  as  herein  agreed,  said  second  party  shall  be  at  liberty 
to  contract  with  other  parties  as  though  this  contract  had  not 
been  made." 
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Bell  of  Items. 

1895.  Dr. 

May  23,  To  1-6'  6^  chaser  mill,  with  frame 

P.  R.  R.  Car,     1-6'  revolving  screen, 

16109         4  sectional  screw.washers,  17* 
l(y,  with  wooden  screw  boxes, 
l'S(y  drag  conveyor, 
1  lot  of  pulleys,  gearings  and  shaft- 

ing, 
1  dryer  shell, 
P.  R.  R.  Car,    2  screw  conveyors, 
17103         1  engine, 

Pnlleys,  shafting,  belting  and  one 
lot  of  castings,  all  as  per  con- 
tract $3,125.00 


2. 

Delay  from  July  18,  '93,  to  Jan'y 

18, '94,  $1.00  per  day. 

180.00 

3. 

1  man,  Aug.  8,  '93,  to  Aug.  21,  '93, 

$4.00  per  day. 

52.00 

4. 

Expense  of  same,  car  fare,  $15.00, 

boaid  $13.00 

28.00 

5. 

1  man,  Oct.  10,  '93,  to  Nov.  15,  '93, 

$1.00  per  day. 

140.00 

6. 

Expense,  $15.00,  board,  $35.00 

50.00 

7. 

H.  H.  Lane,  3  days,  $10.00 

30.00 

8. 

Expense,  $15.00,  board  $3.00 

18.00 

9. 

H.  II.  Lane,  6  days,  $10.00 

60.00 

10. 

Expense,  $15.00,  board,  $6.00 

21.00 

11. 

H.  H.  Lane,  3  days,  $10.00 

30.00 

12. 

Expense,  $15,00,  board,  $3.00 

18.00 

13. 

Int.  on  $1,000.00  for  2  mos.,  Jan'y 

18,  '94, 

10.00 

1894. 

14. 

Int.  on  $1,000.00  for  6  mos.,  Jan'y 

18,  '94, 

25.00 

Jan'yS, 

16. 

4  plates  for  upright  shaft 
Cr. 

4.00 

1893. 

June  23, 

By  cash. 

$1,000.00 

July  17, 

By  cash  paid  J.  S.  Campbell, 

25.00 

$3,791.00 


By  cash  paid    ••  ••  10.00 

Freight  on  P.  R.  R.  Car,  15109  40.20 

7103  37.20       1,112.40 

$2,678.60 
Probate,  .25 
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Defendant  filed  the  following  affidavit  of  defense : 
B.  F.  Hamilton,  being  duly  sworn,  deposes  and  says,  that 
lie  is  the  secretary  and  treasurer  of  the  above  named  company, 
defendant ;  that  the  said  defendant  has  a  just  and  legal  defense 
to  the  whole  of  the  plaintiffs*  claim,  filed  in  the  above  case,  the 
nature  and  character  of  which  is  as  follows :  That  the  mill,  or 
plant,  and  machinery,  agreed  to  be  put  up  for  said  defendant 
under  the  contract,  a  copy  of  which  was  filed  with  plaintiffs* 
copy  of  claim,  was  not  erected  or  constructed  in  accordance 
with  the  terms  of  said  contract,  but  in  such  an  unworkmanlike 
and  defective  manner  as  to  cause  the  defendant  great  loss  and 
damage,  more  specifically  stited  hereafter ;  that  when  plaintiffs 
alleged  the  said  plant  was  completed,  and  examination  and  trial 
of  same  by  defendant  at  once  disclosed  the  fact  that  the  said 
mill  and  machinery  were  not  in  accordance  with  the  terms  of 
the  contract,  but  so  defectively  constructed  in  workmanship  and 
of  such  defective  material  as  to  render  the  said  plant  almost 
wholly  useless  for  the  purposes  for  which  it  was  intended,  and 
of  these  defects  the  plaintiff  was  at  once  notified,  and  requested 
to  come  on,  and  do  whatever  was  necessary  to  fulfill  the  plain- 
tiffs' contract  and  make  the  plant  useful  for  the  purposes  for 
which  it  was  erected,  and  all  of  the  expenses  incurred  by  the 
plaintiffs,  for  which  charges  have  been  made  by  the  plaintiffs 
in  copy  of  claim,  between  the  first  item  and  the  three  last  items, 
were  incurred  by  the  plaintiffs  in  an  unsuccessful  attempt  by 
the  plaintiffs  to  fulfill  plaintiffs*  contract,  and  the  said  defend- 
ant is  not  liable  to  plaintiffs  for  any  part  of  any  one  of  said  items; 
that  the  main  crusher  of  the  said  mill  was  so  defectively  con- 
structed that  in  running  it  failed  to  crush  and  wash  the  sand 
properly,  and  by  not  being  held  in  place  threatened  the  destruc- 
tion of  that  part  of  the  mill;  that  the  troughs  for  washing 
the  sand  were  so  small  that  they  would  not  allow  the  dirty 
water  to  pass  back,  but  carried  it  over  with  the  sand,  and  had 
to  be  replaced  by  new  ones,  and  the  cost  of  making  the  repaii-s 
and  the  delay  cost  the  company  defendant  six  or  seven  hun- 
dred dollars.  That  the  dryer  was  so  defectively  constructed 
that  coal  could  not  be  used  at  all  in  running,  and  the  defendant 
was  put  to  great  inconvenience  and  cost  in  supplying  oil  as  a 
fuel,  although  coal  was  intended  to  be  used ;  that  the  plain  tiflfs 
guaranteed  the  dr}'er  to  have  a  capacity  of  four  tons  per  hour, 
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bat  with  the  best  fuel  that  could  be  used  and  with  the  utmost 
care  and  expense  the  greatest  capacity  of  the  dryer  was  three 
tons  per  hour,  and  it  could  not  be  depended  upon  to  dry  this 
amount,  and  to  bring  the  drying  capacity  of  the  plant  up  to  four 
tons  per  hour  another  dryer  will  have  to  be  put  in,  at  a  cost  of 
seven  or  eight  hundred  dolIai*s ;  that  while  the  plaii)ti£Fs  wei*e 
attempting  to  make  repaira  and  while  the  defendant  was  mak- 
ing repairs,  the  men  were  kept  idle  and  hindered,  and  delayed 
in  performing  their  work,  to  the  damage  of  the  defendant  in 
the  sum  of  several  hundred  dollars ;  that  without  taking  into 
consideration  the  injury  the  defendant  sustained  by  reason  of 
the  defective  work  done  by  the  mill,  owing  to  faulty  material 
and  construction  and  failure  of  the  plaintiffs  to  perform  their 
contract,  the  defendant  sustained  damages  to  more  than  the 
amount  alleged  to  be  due  on  the  original  contract,  and  this  de- 
fendant expects  to  be  able  to  show  on  the  trial  of  this  case,  and 
further  deponent  saith  not. 

Pending  a  rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defense,  defendant  filed  the  following  supplemental  affidavit 
of  defense. 

B.  P.  Hamilton,  being  duly  sworn  according  to  law,  doth 
depose  and  say  that  he  is  the  secretary  and  treasurer  of  the 
Penn  Olass  Sand  Company,  defendant,  and  that  the  affidavit 
of  defense  heretofore  filed  in  said  cause  and  sworn  to  by  him 
was  made  by  him  for  and  on  behalf  of  the  said  defendant  com- 
pany, and  that  he  is  and  at  the  time  of  making  said  affidavit 
was  cognizant  of  the  facts  therein  stated ;  that  deponent  makes 
this  supplemental  affidavit  of  defense  likewise  for  and  on  behalf 
of  said  defendant  company,  and  is  likewise  cognizant  of  the 
facts  herein  stated. 

Deponent  further  saith,  that  it  is  not  true  as  alleged  in  the 
affidavit  of  H.  H.  Lane,  filed  of  record  herein  as  the  statement 
of  claim,  that  the  machinery  mentioned  in  the  contract  attached 
to  said  affidavit  and  the  workmanship  in  connecting  and  placing 
the  same  were  the  best,  and  that  the  same  was  accepted  by  the 
managers  of  the  defendant  company  after  it  had  been  properly 
tested  by  the  plaintiffs.  That  both  the  machinery  and  the  con- 
struction thereof  were  inferior ;  that  the  said  machinery  will 
not  and  never  did  perform  the  work  which  by  the  terms  of  their 
conti-act  the  plaintiffs  guaranteed  it  would  perform  ;  that  the 
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work  of  putting  the  same  in  place  was  done  according  to  plans 
furnished  by  plaintiffs  and  under  the  direction  of  their  agent; 
that  such  agent  was  not  skilled  in  and  did  not  understand  the 
business  of  erecting  and  placing  such  machinery,  or  wholly 
neglected  his  duty,  and  when  plaintiffs  and  their  agent  left  the 
said  machinery  it  wholly  failed  to  perform  the  work  as  guaran- 
teed, both  by  reason  of  defective  machinery  and  defective 
placing  and  connecting  of  the  same. 

That  the  said  machinery  was  not  by  the  said  plaintiffs  in 
any  way  tested,  except  to  attempt  to  and  fail  to  make  the  same 
work  as  by  the  terms  of  the  said  contract  it  was  agreed  that  it 
should  work. 

Deponent  further  saith  that  the  one  thousand  dollars  paid  on 
account  of  said  contract  was  paid  when  the  material  arrived 
at  the  premises  at  or  near  Kennerdell  station  in  accordance 
with  the  terms  of  the  contmct,  and  long  before  the  alleged  com- 
pletion of  the  work  by  the  plaintiffs.  That  by  reason  of  the 
improper  placing  and  connecting  of  the  said  machinery  under 
the  direction  of  the  plaintiffs  and  their  agent,  defendant  was 
compelled  to  reset,  rearrange  and  replace  much  of  the  machin- 
ery  at  great  expense. 

That  the  said  H.  H.  Lane  was  sent  for  by  the  defendant  com- 
pany as  set  forth  in  his  aiSdavit,  but  he  was  requested  to  come 
only  for  the  purpose  of  completing  and  finishing  the  work 
which  the  plaintiffs  by  their  contract  had  agreed  to  do  and  per- 
form, and  not  for  the  purpose  of  doing  extra  work,  as  alleged 
in  his  affidavit,  and  defendant  never  agreed  to  pay  him  for  so 
coming  or  for  any  time  of  services  rendered  by  him  any  sum 
whatever,  and  the  extra  plates  furnished  by  plaintiffs  and 
charged  for  by  them  were  so  furnished  under  and  pursuant  to 
their  contract,  and  in  place  of  other  and  defective  or  worthless 
plates  theretofore  furnished.  That  by  reason  of  the  failure  of 
plaintiffs  to  complete  their  work  according  to  the  terms  of  their 
contract,  they  are  not  entitled  to  any  intei^est. 

Deponent  further  saith,  that  by  reason  of  the  failure  of  the 
plaintiffs  to  file  a  statement  of  claim  herein,  and  a  copy  of  the 
plaintiffs*  book  accounts  as  required  by  law  and  the  rules  of 
court,  they  are  not  entitled  to  judgment  herein  for  want  of 
either  an  affidavit  of  defense  or  a  sufficient  affidavit  of  defense, 
as  he  is  advised  by  counsel  and  verily  believes-. 
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All  of  the  foregoing  facts,  together  with  the  facts  mentioned 
in  the  affidavit  of  defense  heretofore  filed,  deponent  avers  the 
defendant  is  prepared  to  prove  on  the  trial  of  this  case. 

November  26, 1894,  plaintiffs  moved  in  open  court  for  leave 
to  withdraw  the  items  in  their  statement  of  claim  from  items 
Nos.  2  to  12  inclusive,  and  that  judgment  be  entered  on  the 
rule  for  judgment,  to  wit,  liquidated. 

Debt $3,125.00 

Interest  on  $1,000  from  Nov.  18,  1893  ....  61.33 

Interest  on  $1,000  from  Aug.  18,  1893 76.33 

4  plates  for  upright  shaft 4.00 

$3,266.66 

Cr.  cash $1,000.00 

raid  J.  S.  Campbell 25.00 

TaidJ.  S.  Campbell 10.00 

Freight  on  P.  R.  R.  car  No.  15109   ....         40.20 
Freight  on  P.  R.  R.  car  No.  17103       ....     87.20 

$1,112.40 

Judgment  for $2,154.26 

Motion  for  leave  to  withdraw  certain  items  in  statement  of 
claim  and  liquidation  granted. 

By  the  Court. 

The  court  made  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense. 

Error  assigned  was  above  order. 

J,  W.  Lee^  for  appellant. — The  defendant  is  only  required  to 
state  the  facts  with  reasonable  precision.  The  affidavit  need 
not  state  the  manner  by  which  the  facts  will  be  proved,  or  the 
evidence  by  which  they  will  be  established :  Bronson  v.  Sil- 
verman, 77  Pa.  94 ;  Reznor  v.  Supplee,  1  W.  N.  C.  20 ;  Moeck 
V.  Littell,  82  Pa.  854 ;  Kaufman  v.  Cooper  Iron  Co.,  105  Pa. 
537. 

J,  S.  Carmichael^  R.  W.  Dunn  with  him,  for  appellees. — The 
affidavit  of  defense  does  not  specify  the  defects :  Erie  v.  Butler, 
120  Pa.  883. 

Where  machinery,  or  similar  thing,  is  alleged  to  be  defec- 
tive, or  workmanship  inferior,  the  defects  must  be  specifically 
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mentioned:  Eiie  v.  Butler,  120  Pa.  383  ;  Pittsburg  v.  McCon- 
nell,  180  Pa.  465 ;  Chain  v.  Hart,  140  Pa.  876  ;  Leechburg  v. 
Jennings  Bros,  &  Co.,  145  Pa.  559. 

Opinion  by  Mr.  Chief  Justiob  Sterrbtt,  January  6, 1896 : 
Pending  the  rule  for  judgment  for  want  of  a  suflScient  affi- 
davit of  defense  to  the  plaintiffs*  claim  as  presented  in  their 
statement,  the  defendant  company  filed  a  supplemental  affidavit. 
It  was  afterwards  suggested  by  the  court  that,  if  the  plaintiffs 
so  desired,  leave  would  be  granted  them  to  withdraw  all  the 
items  of  their  claim  except  the  1st,  13th,  14th  and  15th,  and 
the  rule  for  judgment  would  be  made  absolute  for  the  amount 
of  these  excepted  items,  less  payments  made  on  account  thereof. 
Acting  upon  this  suggestion  they  withdrew  the  2d  to  12th  items 
of  claim,  inclusive,  and  judgment  for  want  of  sufficient  affidavit 
of  defense  was  accordingly  entered  against  the  defendant  for 
$2,154.26,  the  residue  of  said  four  excepted  items. 

The  only  question  presented  by  the  assignments  of  error  is 
whether  the  court  was  right  in  thus  adjudging  the  affidavits 
of  defense  insufficient  to  carry  the  case  to  the  jury,  on  either  of 
said  excepted  items  of  claim.  The  solution  of  that  question 
depends  on  the  averments  of  fact  contained  in  tlie  statement 
of  claim  and  affidavits  of  defense  respectively.  As  will  be  seen 
by  reference  to  the  former,  the  plaintiffs  base  their  claim  on  the* 
contract,  a  copy  of  which  is  attached  to  and  made  part  of  their 
statement,  coupled  with  an  averment  of  performance  thereof 
on  their  part.  After  referring  to  the  agreement,  its  purpose, 
etc.,  they  say :  "  That  the  said  machinerjs  etc.,  was  furnished 
as  provided  by  the  contract,  and  put  in  place  in  such  a  work- 
manlike manner  as  to  do  the  work  required  in  crushing,  wash- 
ing, drying  and  making  the  sand  ready  for  the  market.  That 
not  only  the  machinery,  but  also  the  labor  required  in  placing 
the  same,  was  of  the  best  and  in  a  workmanlike  manner  done, 
and  was  accepted  by  the  managei's  of  the  said  Penn  Glass  Sand 
Company  after  it  had  been  properly  tested  by  the  plaintiffs. 
That  thereupon  the  sum  of  $3,125  became  due  and  owing  plain- 
tiffs, as  is  provided  in  said  contract.*'  In  immediate  connec- 
tion therewith,  they  admit  payments  on  account  amounting  to 
$1,112.40,  and  as  to  the  residue,  $2,012.60,  they  aver  that  no 
part  thereof  has  been  paid,  '^  and  no  further  offsets  are  due 
defendants.*' 
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It  may  be  conceded  that  plaintiffs'  averments  of  performance, 
etc.,  of  which  the  foregoing  is  the  substance,  would  be  sufficient 
to  entitle  them  to  judgment  were  it  not  for  the  fact — which 
seems  to  have  been  overlooked  by  the  court  below — that  the 
defendant  company  in  its  affidavit  of  defense  has  so  far  sub- 
stantially traversed  and  denied  said  averments  as  to  put  the 
plaintiffs  to  proof  thereof  before  a  jury.  After  enumerating  in 
detail  the  things  to  be  furnished  by  the  plaintiffs,  the  contract 
specifically  provides  that  '^  the  said  machinery,  etc.,  including, 
and  intending  to  include,  all  things  necessary  and  needful  for 
the  setting  up  and  furnishing  a  complete  apparatus  for  crush- 
ing, washing,  conveying  and  drying  sand  to  the  full  capacity 
herein  guaranteed  by  the  said  first  parties,  the  parties  of  the 
first  part  agree  to  furnish  all  the  above  machinery  and  send  one 
man  to  put  up  in  complete  working  order  and  start  said  ma- 
chinery. And  the  said  fii'st  parties  further  agree  to  guaranty 
said  grinding  and  washing  machinery  when  put  up  to  have  a 
capacity  of  8  tons  per  hour  and  the  dryer  to  have  a  capacity  of 
four  tons  per  hour." 

Without  referring  at  length  to  the  affidavits  of  defense,  it  is 
sufficient  to  say  they  expressly  deny  that  plaintiffs  substantially  ' 
performed  their  contract,  and  aver  that  "the  mill,  plant  or 
machinery  "  they  agree  to  put  up  under  the  contract  "was  not 
erected  or  constructed  in  accordance  with  the  terms  of  said  con- 
tract, but  in  such  an  unworkmanlike  and  defective  manner  as 
to  cause  the  defendant  great  loss  and  damage,"  etc.  That  the 
same  was  "  so  defectively  constructed  in  workmanship  and  of 
such  defective  material  as  to  render  the  said  plant  almost  wholly 
useless  for  the  purpose  for  which  it  was  intended."  After 
specifying  wherein  the  plaintiffs  failed  to  comply  with  their 
contract,  etc.,  it  is  further  averred,  "that  without  taking  into 
consideration  the  injury  defendant  sustained  by  reason  of  the 
defective  work  done  by  the  mill,  owing  to  faulty  material  and 
construction,  and  failure  of  the  plaintiffs  to  perform  their  con- 
tract, the  defendant  sustained  damages  to  more  than  the  amount 
alleged  to  be  due  on  the  original  contract,"  etc. 

The  defendant's  affidavits  contain  all  the  elements  of  a  sub- 
stantial defense  to  the  plaintiffs'  claim,  and  the  court  eiTed  in 
holding  otherwise. 

Judgment  reversed  and  a  procedendo  awarded. 
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Wilson  &  Anderson  to  Use  First  National  Bank  of  Clar- 
ion, Pa.,  now  to  Use  of  J.  H.  Wilson,  Appellant,  v.  M. 
Arnold. 

Execution^Confessed  judgment — Waivtr  of  exemption — DiUy  ofprothon' 
otary  to  inspect  record— Testatum  fi.  fa, — Negligence. 

When  the  prothonotary  is  dii*ected  to  issue  a  testatum  fieri  facias  it  is  his 
duty  to  inspect  the  record  of  the  plaintift's  judgment  and  see  that  the  writ 
conforms  thereto  in  every  material  particular.  If  he  neglects  to  do  so  and 
in  consequence  thereof  any  part  of  the  claim  is  lost,  he  is  liable  to  respond 
in  damages  to  the  extent  of  the  plaintiff's  loss. 

Where  a  judgment  note  contains  a  waiver  of  exemption,  and  the  pro- 
thonotary in  issuing  an  alias  testatum  fieri  facias  upon  the  judgment  entered 
on  the  note,  neglects  to  note  in  the  writ  such  waiver,  and  the  defendant 
claims  the  exemption,  and  nothing  is  made  on  the  execution,  the  prothon- 
etary  is  liable  to  the  plaintiff  for  the  loss. 

Argued  Oct.  8,  1895.  Appeal,  No.  75,  Oct.  T.,  1895,  by 
J.  H.  Wilson,  the  use  plaintiff,  from  judgment  of  C.  P.  Clarion 
Co.,  Jan.  T.,  1885,  No.  17,  on  verdict  for  defendant.  Before 
Steerett,  C.  J.,  Green,  Williams,  McCollum,  Mitchell 
and  Fell,  JJ.    Reversed. 

Trespass  against  the  prothonotary  for  negligence  in  issuing 
a  writ  of  alias  testatum  fieri  facias.  Before  White,  P.  J.,  of 
the  40th  judicial  district,  specially  presiding. 

The  court  charged  as  follows : 

This  is  an  action  brought  by  Wilson  &  Anderson  to  the  use 
of  the  First  National  Bank  of  Clarion,  now  for  the  use  of  J.  H. 
Wilson  against  M.  Arnold.  It  is  the  effort  of  the  plaintiff  to 
charge  Mr.  Arnold,  the  defendant,  for  responsibility  to  the 
amount  of  the  debt,  interest  and  costs  of  a  certain  judgment 
entered  in  this  court  in  favor  of  the  present  plaintiff  here 
against  F.  A.  Read  and  W.  C.  Duff. 

So  that  you  may  understand  it  exactly,  it  appears  there  is  a 
judgment  entered  in  this  court  in  favor  of  the  present  plaintiffs 
against  Read  &  Duff  for  the  sum  of  $101.74  with  costs.  It 
appears  the  defendants  were  residents  of  Clearfield  county.  It 
appears  further  that  an  execution  fi.  fa.  was  issued  in  this 
county  to  which  there  was  a  return  of  nulla  bona.    ImmeJi- 
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ately  thereafter  at  the  suggestion  of  the  plaintifiE  there  was  a 
testatnm  fi.  fa.  sent  to  Clearfield  county.  This  is  the  tech- 
nical name,  gentlemen,  of  a  writ  that  issues  from  one  county 
under  the  authority  of  law  to  another,  where  it  is  claimed  by 
the  plaintiff  that  the  defendant  in  the  judgment  owned  prop- 
erty that  would  be  liable  for  execution  and  collection  on  the 
judgment.     A  testatum  fi.  fa.  was  accordingly  issued. 

We  should  remark  that  the  judgment  on  which  this  execu- 
tion was  issued  was  upon  a  note  with  warrant  of  attorney  to 
enter  judgment  thereon,  which  authorized  the  waiver  of  the 
exemption  that  the  laws  of  the  commonwealth  allow  to  all 
debtora,  and  also  contained,  we  believe,  a  waiver  of  inquisition, 
the  right  of  having  inquisition  held  upon  real  estate  levied  on. 
The  first  execution  seems  to  have  indorsed  upon  it  a  statement 
by  the  prothonotary  of  a  waiver  of  this  exemption.  This  first 
testatum  fi.  fa.  was  returned  nulla  bona.  The  second  execu- 
tion was  returned  (which  should  be  an  alias — not  material) ; 
was  issued  at  the  suggestion  of  the  plaintiff  again  to  Clearfield 
county.  On  this  second  testatum  fi.  fa.  there  appeared  to  be  no 
indorsement  by  the  prothonotary  of  a  waiver  of  the  exemption. 

By  the  subsequent  proceedings  upon  that  writ  it  appears  the 
defendant  Read  made  claim  for  tlie  benefit  of  the  exemption 
allowed  by  the  act  of  1849,  in  consequence  of  which  the  reg- 
ular proceedings  were  had  by  the  sheriff  of  an  appraisement 
and  the  allowance  of  the  retention  of  the  property  that  was 
appraised  thereon  by  the  defendant,  the  amount  of  the  appraise- 
ment appearing  to  be  $242.  As  to  the  other  defendant,  W. 
C.  Duff,  there  was  a  return  of  no  property. 

This  testatum  fi.  fa.  seems  to  have  been  issued  on  the  25th 
of  October,  1878,  and  was  returnable  to  the  following  Decem- 
ber. It  seems  to  have  been  received  in  Clearfield  county  on 
the  30th  of  October  and  the  execution  was  returned  in  the  fol- 
lowing November,  with  the  statements  on  it  we  have  indicated. 
The  matter  remained  so  until  the  following  May,  when  a  pluries 
testatum  fi.  fa.  was  sent  to  Clearfield  county,  with  the  return 
of  no  property. 

Under  this  state  of  facts  the  plaintiff  offered  further  evidence 
to  the  effect  that  he  was  in  Clearfield  county,  just  prior  to  the 
issuing  of  this  second  testatum  fi.  fa.,  and  saw  defendant  Read 
in  the  ownership  and  possession  of  certain  property,  for  which 
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he  began  some  negotiations.  Failing  to  get  any  satisfaction 
from  the  defendant  about  them  or  about  the  payment  of  this 
judgment  be  telegraphed  home  here  and  had  a  writ  issued.  He 
is  not  clear  whether  he  telegraphed  to  the  attorney  or  to  the 
prothonotary  himself.  This  is  the  first  time  for  the  first  writ. 
The  second  writ  seems  to  have  been  issued  by  the  attorney — 
at  the  instance  of  the  attorney  of  the  plaintiff.  The  plaintiff 
testified  that  during  the  time  of  the  pendency  of  that  writ  the 
defendant  Read  was  in  possession  of  property  sufficient  to  have 
paid  the  writ,  and  by  the  appraisement  that  was  held  as  returned 
by  the  sheriff  to  the  writ  this  would  appear  to  be  the  case. 

We  will  repeat  again,  with  this  state  of  facts  the  plaintiff 
contends  and  thus  brought  this  action  to  recover  from  the  de- 
fendant, that  the  defendant  is  responsible  for  the  amount  of 
this  execution  because  he  negligently  failed  to  indorse  upon 
this  execution  the  statement  that  the  judgment  waived  the  ben- 
efit of  exemption.  This  raises,  gentlemen,  at  the  threshold  of 
the  case  a  question  of  law — a  question  of  practice  in  such  cases, 
and  it  is  necessary  for  this  court  to  decide,  which  decision  is 
binding  upon  you,  whether  it  was  the  duty  of  the  prothonotary, 
under  the  circumstances  of  this  case  in  the  absence  of  any  evi- 
dence before  us  of  special  direction  of  the  plaintiff  or  his  attor- 
ney to  him,  to  make  such  indorsement.  If  it  was  the  duty  of 
the  prothonotary  to  make  such  indorsement  upon  the  writ,  and 
you  would  find  that  such  failure  to  indorse  caused  the  loss  of 
the  collection  of  the  judgment  in  that  writ,  then  the  defendant 
would  be  responsible  to  the  plaintiff  for  such  negligenoe. 

These  actions  are  not  brought  because  of  any  fraud  or  bad 
conduct  of  the  public  officer,  this  is  not  predicated  upon  such  an 
allegation ;  it  is  predicated  of  a  failure  of  the  officer  to  discharge 
his  duty — all  features  of  his  duty  with  a  respect  to  the  particular 
matter  as  it  should  have  been ;  to  apply  to  its  discharge  that 
vigilance,  and  care,  and  perfection  of  performance  that  the  law 
requires.  It  is  very  well  said  by  one  of  our  judges  in  our  early 
books  that  officers  are  created  for  the  benefit  of  the  community, 
not  for  the  emolument  of  the  individual,  and  that  every  public 
officer  ought  to  know  his  duty  and  exercise  it  with  fidelity,  or 
he  will  become  responsible  to  the  party  aggrieved.  To  perform 
his  duty  with  fidelity  is  the  test  of  responsibility,  in  cases  like 
this  where  negligence  is  charged  against  the  officer. 
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The  office  of  prothonotary  is  an  ancient  one ;  it  comes  to  us 
in  this  country  from  that  country  whence  we  derive  so  many 
of  our  laws;  we  believe  he  was  the  chief  officer  of  the  court  of 
kings  bench,  chief  clerk,  the  chief  notar}^  we  think  some  of  the 
books  say  the  chief  shorthand  writer,  for  they  seem  to  have 
had  such  devices  and  inventions  in  that  early  day.  He  is  the 
officer  of  the  court,  the  clerk  of  the  court  who  writes  its  decrees 
and  enters  its  judgments  and  issues  its  processes.  We  have  by 
an  act  of  1834  and  kindred  acts,  specified  duties  defined.  Of 
course,  for  the  violation  of  those  statutory  specified  duties  and 
consequent  damage  the  officer  is  responsible  in  court  in  ac- 
tions at  law.  You  will  observe  the  charge  here  is  that  he 
failed  to  make  the  indorsement  upon  the  writ  of  waiver — that 
the  note  contained  a  waiver  of  the  benefit  of  the  exemption. 
There  is  no  statutory  requirement  on  the  officer  to  make  this 
indorsement;  it  is  not  specifically  so  written  in  the  law;  but 
because  of  the  duty  of  the  officer  to  discharge  his  duty  with 
fidelity  it  is  alleged  by  the  plaintiff  here  that  the  failure  to  make 
this  indorsement  was  a  disregard  of  that  obligation,  neglect  of 
that  fidelity  in  that  respect,  that  the  nature  of  the  duties  of  his 
office  required.     Now,  how  is  that?    We  are  to  decide  it. 

Judge  Sargent  in  the  case  of  McCarraher  against  the  com- 
monwealth very  properly  defines  or  established  a  rule  on  this 
subject.  *' What  then,"  says  he,  "are  the  duties  annexed  by 
law  to  any  office  which  the  officer  thus  undertakes  to  discharge 
faithfully?  A  solution  of  this  question  must  result,  I  think, 
from  a  consideration  of  what  constitutes  essential  or  vital  parts 
of  it,  for  thus  much  at  least  may  be  said,  that  whatever  consti- 
tutes an  essential  or  vital  part  of  the  office,  so  that  without  it 
the  design  and  object  of  the  office  cannot  be  attained,  must 
necessarily  be  ranked  amongst  the  duties  which  the  officer  is 
bound  to  fulfill;  and  as  the  character  and  design  of  different 
offices  are  different  the  duties  of  the  officer  vary  accordingly." 
Then  some  comments  are  added  by  the  court. 

This  in  general  indicates  the  duties  we  are  to  expect  to  be 
performed  faithfully  by  a  prothonotary — those  things  which 
ai*e  necessary  and  vital  to  the  discharge  of  the  particular  duty 
that  he  is  performing,  and  in  this  particular  case  the  discharge 
of  all  the  duties  involved  by  the  issuing  of  a  writ  of  execution. 
It  is  necessary  for  the  officer  to  obey  the  request  of  the  attorney 
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or  plaintiff  personally  to  issue  the  execution,  and  the  execution 
must  follow  the  judgment.  Whether  it  must  follow  it  in  all  its 
various  incidents  and  complicities,  if  it  has  such,  we  are  not 
now  deciding  as  an  abstract  question,  we  will  meet  the  specific 
question  that  is  before  us ;  we  think  as  a  general  principle,  how- 
ever, Hiat  he  is  not  required  to  decide  the  delicate  questions 
that  may  arise  upon  the  face  of  the  judgment;  there  are  certain 
plain  duties,  however,  that  experience  and  practice,  sanctioned 
by  the  utterance  of  our  higher  court,  unquestionably  require 
him  to  perform.  He  is  required  to  place  certain  indorsements 
upon  that  writ.  What  are  they?  And  those  indorsements 
when  so  made  are  controlling  upon  the  sheriff  even  as  against 
the  recitals  in  the  body  of  the  writ  itself;  and  when  there  is  a 
variance  between  such  indorsements  as  practices  sanctioned 
and  required  him  to  make  upon  the  back  of  the  writ  and  the 
body  of  the  writ,  the  recitals  are  controlling  on  the  officer,  and 
upon  complaint  made  against  the  sheriff  the  indorsement  upon 
the  writ  will  be  a  protection  to  him. 

What  are  these  indorsements  ?  He  is  required  to  state  the 
names  of  the  parties  upon  the  back  of  the  writ,  the  amount  of 
the  judgment,  the  date  from  which  it  bore  interest,  and  the 
amount  of  costs  that  are  entered  on  the  record,  so  that  the 
sheriff  may  know  what  amount  is  to  be  collected  from  the  de- 
fendant. These  are  very  plain  duties  enjoined  upon  the  pro- 
thonotary  and  they  are  official,  and  he  is  expected  to  perform 
them  faithfully  and  correctly.  Is  it  the  duty  of  the  prothono- 
tary  to  go  further,  and  where  a  judgment  has  been  entered  waiv- 
ing the  benefit  of  the  exemption  that  the  law  applies  to  all  or- 
dinary contracts,  is  it  his  duty  of  his  own  motion  to  enter  that 
waiver  on  the  back  of  the  writ  as  one  of  the  required  indorse- 
ments? 

Fii*st  impressions  rather  led  our  minds  to  the  inclination  that 
he  was,  and  more  careful  thought  and  investigation  about  what 
indorsements  the  practices  of  our  courts  have  required  has  led 
our  minds  to  a  different  conclusion,  and  [we  do  not  think  it  is 
the  duty  of  the  prothonotary  in  all  cases,  of  his  own  motion, 
without  further  direction  by  the  plaintiff,  under  the  penalty  of 
being  responsible  for  any  damages  that  may  result  in  conse- 
quence of  the  failure  to  make  that  indoraement,  for  him  to  make 
such  indorsement  without  the  direction  of  the  plaintiff  or  his 
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attorney  to  do  so.]  [1]  We  find  no  authority  in  Pennsylvania 
upon  this  question.  We  do  not  know  that  the  question  as  pre- 
sented here  against  the  prothonotary  has  ever  been  tried  before 
in  this  commonwealth. 

The  act  of  1849  was  the  act  that  allowed  exemptions  in  lieu 
of  all  other  exemptions,  and  it  was  for  a  while  debated  whether 
that  could  be  waived  or  not.  Our  Supreme  Court,  however, 
for  sufficient  reason  to  themselves,  intimating  occasionally  re- 
grets since  however,  have  decided  that  the  waiver,  when  sup- 
ported by  sufficient  consideration  between  the  parties,  or  if 
made  at  the  time  of  the  original  contract,  that  results  in  the 
written  evidence  of  the  debt,  if  the  waiver  was  made  then  or 
upon  sufficient  consideration,  we  repeat  it  is  good  between  the 
paities  and  a  judgment  can  be  collected,  notwithstanding  the 
defendant  may  make  claim  against  it  for  the  benefit  of  the 
exemption ;  the  officer,  the  sheiiff,  is  not  bound  to  regard  it  if 
the  defendant  has  waived  it 

The  general  rule  however  is,  the  act  of  1849  being  a  general 
law,  that  all  contracts  are  subject  to  its  provisions,  and  a  con- 
tract made  waiving  its  provisions  is  an  exception  to  the  general 
law ;  and  if  the  plaintiffs  knowing  this  fact,  that  the  contract 
waives  the  benefit  of  the  exemption,  desires  the  officer  to  pro- 
ceed and  enforce  it  according  to  its  terms  and  to  have  the  state- 
ment accompany  the  writ  of  execution,  we  think  it  is  his  duty 
to  so  indicate  to  the  clerk  of  the  court  or  the  prothonotary  in 
issuing  the  execution. 

[We  find  cases  where  it  is  decided  by  our  courts  that  the 
indorsement  of  the  waiver  of  exemption  upon  the  back  of  the 
execution  is  proper  and  will  be  sanctioned  and  has  been  sanc- 
tioned when  attention  has  been  called  to  it  by  the  defendant, 
complaining  of  its  being  improperly  there ;  yet  nowhere  do  we 
find  that  it  is  obligatory  upon  the  prothonotary  of  his  own 
motion  when  called  upon  to  issue  an  execution  by  a  prsacipe, 
to  make  such  indorsement  upon  the  back  of  the  writ.  It  is 
quite  true  that  that  practice  has  obtained  throughout  the  com- 
monwealth, and  ordinarily  we  find  on  the  back  of  the  writs 
issued  upon  executions  waiving  the  benefit  of  the  exemption 
such  indorsements ;  but  when  the  prothonotary  is  sought  to  be 
held  responsible  for  alleged  losses  due  the  plaintiff  because  of 
the  failure  of  an  indorsement  of  that  kind  upon  the  writ,  we 
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think  it  is  necessary  for  plaintiff  to  go  further  and  show  that 
the  prothonotary  failed  to  make  such  indorsement  in  disregard 
of  the  request  of  the  plaintiff  to  do  so,  and  there  is  no  evidence 
in  this  case  that  the  plaintiff  requested  him  by  himself  or  by 
his  attorney  to  make  an  indorsement  of  that  kind  or  to  accom- 
pany the  execution  with  a  statement  for  the  guidance  of  the 
sheriff  that  the  original  judgment  waived  the  benefit  of  the 
exemption. 

On  this  view  of  the  case  then  we  think  in  the  absence  of  such 
evidence  the  plaintiff  cannot  i-ecover  here,]  [2]  for  the  only 
claim  is  that  the  defendant  is  responsible  for  the  loss  alleged 
because  he  did  not,  as  a  matter  of  course,  when  he  issued  the 
execution  indorse  it  upon  the  writ.  We  do  not  for  the  reason 
stated  think  this  is  sufficient  to  charge  him  with  negligence. 
We  find  it  decided  somewhere  that  an  indorsement  by  a  justice 
of  the  peace  upon  an  execution  of  a  waiver  of  exemption,  when 
it  was  unauthorized  and  when  it  really  was  not  in  the  instru- 
ment creating  the  debt  waived,  will  not  deprive  the  defendant 
of  the  benefit  of  his  exemption,  or  his  right  of  complaint  at  law 
against  the  officer  for  disregarding  his  claim.  Now  that  is  the 
opposite  of  this.  Here  the  complaint  is  that  the  officer  is  respon- 
sible for  not  making  the  indorsement;  it  is  the  converse  of  the 
other ;  and  the  failure  of  the  officer  to  make  such  indorsement 
when  he  issues  a  writ  does  not  of  itself  deprive  the  plaintiff 
of  his  right  to  have  it  followed  with  a  statement  or  a  certificate 
from  the  officer  that  such  waiver  is  contained  in  the  original 
paper ;  so  that  the  right  of  exemption  being  a  general  and  stat- 
utory one,  the  waiver  of  this  exemption  being  the  result  of  only 
a  special  agreement  or  a  special  contract,  we  think  probably  it 
would  be  holding  the  officer  to  too  strict  a  line  of  duty  to  re- 
quire him  to  decide  whether  the  judgment  itself  in  the  absence 
of  any  suggestion  from  the  plaintiff  actually  contained  a  waiver 
or  not. 

If  it  is  contended  by  the  plaintiff  that  it  does  contain  a  waiver, 
and  the  execution  is  issued  without  a  memorandum  upon  the 
face  of  it  that  it  does  so  contain,  it  is  in  the  power  of  the  plain- 
tiff by  suggestion  in  the  office  or  by  application  to  the  court  or  at 
chambers  to  have  the  correction  made ;  consequently  we  think 
this  is  the  safer  rule,  and  we  will  only  hold  the  prothonotary 
responsible  for  the  neglect  of  such  duties  as  seem  to  be  well 
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established  by  the  practice  of  our  courts  and  vital  and  necessary 
in  the  proper  discharge  of  the  duties  of  his  office,  among  which, 
however,  we  do  not  find  the  statement  of  an  indorsement  on 
the  back  of  the  writ  of  a  waiver  of  the  benefit  of  the  exemption. 
Plaintiff's  points  were  as  follows  : 

1.  If  the  defendants  or  either  of  them  in  the  writ  issued  Octo- 
ber 25, 1878,  had  sufficient  property  out  of  which  the  plaintiff 
could  have  made  his  money,  had  the  defendant  in  this  action 
noted  the  waiver  of  exemption  on  said  wiit  as  contained  in  the 
judgment,  and  the  plaintiff  failed  to  make  his  money  by  reason 
of  such  omission,  the  verdict  of  the  jury  should  be  for  plaintiff 
the  amount  that  could  have  been  made  with  interest  to  date. 
An9wer :  Did  we  have  evidence  here  such  as  we  have  indicated, 
that  the  defendant  failed  to  make  such  indorsement  on  the 
request  of  the  plaintiff  under  the  circumstances  of  this  case,  we 
think  it  would  be  such  negligence  as  would  make  him  responsi- 
ble under  the  principles  indicated  in  this  point.  There  being 
no  evidence  of  any  suggestion  to  him  by  the  plaintiff  to  make 
such  indorsement,  and  under  the  principles  stated  in  our 
general  charge  this  point  is  refused.  [4] 

2.  That  the  plaintiff  was  under  no  obligation  to  issue  a  second 
writ,  and  the  failure  of  the  plaintiff  to  issue  such  writ  would 
not  relieve  the  defendant  from  his  liability  insured  on  the  first 
writ ;  and  if  the  jury  believe  from  the  evidence  that  the  money 
could  have  been  made  on  the  first  writ  the  verdict  of  the  jury 
should  be  for  the  plaintiff.  An9wer :  That  states  the  law  and 
the  practice  correctly,  if  we  had  the  necessary  facts  to  create 
negligence  of  the  officer  in  this  case.  Under  the  view  we  take 
of  it  as  expressed  in  our  general  charge,  we  refuse  it.  [5] 

Defendant's  point  was : 

1.  On  the  whole  evidence  the  verdict  must  be  for  the  de- 
fendant.   AnBwer:  Affirmed.  [3] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assiffned  were  (1-5")  above  instructions,  quoting 
them 

Tf.  A.  Hindman^  W.  H.  Hockman^  H.  R.  Wilson  and  (7.  Z. 
Gordon  with  him,  for  appellant. — The  judgment  in  this  case 
was  entered  upon  a  confession  of  judgment  by  attorney,  and 
contained  the  waiver  of  the  benefit  of  the  exemption,  and  it 


Digitized  by  VjOOQIC 


272  WILSON,  Appellant,  v.  ARNOLD. 

ArgamenU.  [172  Pa. 

was  set  forth  upon  the  docket  the  same  as  the  amount  of  the 
debt,  interest  and  cost,  and  formed  a  part  of  the  judgment : 
Hageman  v.  Salisberry,  74  Pa.  280. 

The  issue  of  an  execution  by  the  prothonotary  is  an  official 
act,  pertaining  to  his  office,  and  for  which  the  law  gives  him  a 
fee.  He  is  bound  to  perform  it  faithfully :  Van  Etten  v.  Com., 
102  Pa.  696. 

It  is  the  practice  throughout  the  state  for  the  prothonotary 
when  he  issues  an  execution  upon  a  judgment  which  contains 
the  waivers,  to  indorse  said  waivers  upon  the  said  execution. 
And  it  was  the  practice  in  Clarion  county  as  shown  by  the  two 
prior  writs  in  this  same  case. 

This  is  now  the  practice  throughout  the  state,  and  therefore 
it  is  a  duty  attached  to  the  office :  Say  lor  v.  Com.,  5  Atl.  Rep. 
227. 

Where  the  prothonotary  had  entered  in  the  judgment  docket 
a  less  amount  than  the  judgment,  Justice  Rodgers,  in  deliver- 
ing the  opinion  of  the  court,  said  :  ^^  It  is  said  to  be  hard  that 
the  plaintiff  should  suffer  by  the  mistake  of  the  prothonotary, 
but  if  he  has  been  injured  by  the  office,  he  has  his  remedy:  " 
Crutcher  v.  Com.,  6  Whart.  840. 

If  the  prior  lien  creditors  shall  sustain  a  loss  in  such  case  by 
reason  of  the  negligence  or  mistake  of  the  prothonotaiy,  the 
latter  must  be  responsible  for  it,  and  make  it  good:  Bear  v. 
Pattei-son,  8  W.  &  S.  237 ;  Ridgway,  Budd  &  Co.'s  App.,  15 
Pa.  177. 

The  sureties  of  a  prothonotary  are  liable  for  damages  incurred 
by  a  purchase  of  land,  through  a  mistake  in  the  cei-tificate  of 
judgments ;  and  it  is  immatenal  that  there  is  no  proof  of  the 
payment  of  the  fee :  Ziegler  v.  Com.,  12  Pa.  227 ;  Work  v. 
Hoofnagle,  1  Yeates,  606 ;  Mann*s  App.,  1  Pa.  24. 

The  erroneous  satisfaction  of  a  judgment  by  a  prothonotary 
in  the  judgment  docket,  by  a  mere  mistake,  is  such  a  breach  of 
his  official  duty  as  will  make  him  and  his  sureties  liable,  in  an 
action  on  his  official  bond  for  such  damages  as  an  innocent 
plaintiff  may  have  sustained  by  reason  of  his  relying  on  the 
truthfulness  of  said  party :  Van  Etten  v.  Com.,  102  Pa.  596. 

B.  J.  Reid^  W.  JT.  Ro%i  and  F.  J,  Maffett  with  him,  for  ap- 
pellee.— The  duty  alleged  in  this  case  was  not  enjoined  by  the 
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exemption  law  of  1849,  but  it  is  claimed  that  since  the  passage 
of  that  act  and  the  decisions  under  it  holding  that  a  debtor  raay 
validly  waive  its  benefits  when  the  debt  is  contracted,  a  practice 
has  sprung  up  and  has  become  pretty  general  throughout  the 
state  for  the  prothonotaries  to  indorse  a  memorandum  of  such 
waiver  on  fi.  fas.  There  was  no  evidence  in  this  case  of  the 
existence  of  such  a  practice,  and  we  den)'  that  it  was  so  uni- 
versal and  of  such  long  standing  that  a  court  could  take  judicial 
notice  of  it. 

For  aught  that  appears  the  waiver  of  exemption  may  have 
been  indorsed  on  the  previous  writs  at  the  special  request  of 
the  plaintiff's  attorneys  ;  and  that  may  be  a  part  of  the  alleged 
practice  of  such  waivers  being  indorsed  on  writs:  Bowyer's 
App.,  21  Pa.  215;  Case  v.  Dunmore,  23  Pa.  93. 

What  a  prothonotary  was  required  to  indorae  on  a  fi.  fa.  was 
determined  by  common  law  or  by  old  English  Statutes  in  force 
before  we  had  any  statute  law  in  this  colony.  His  duties  being 
thus  fixed,  were  vital,  essential  and  obligatory  without  any 
modem  statute  prescribing  them,  and  his  failure  to  perform 
them  lightly  would  no  doubt  subject  him  to  an  action.  Neither 
statute  n(ir  long  and  well  established  custom  imposed  on  this 
officer  the  duty,  of  his  own  motion,  to  make  the  indoi*sement  in 
question  here :  McCaraher  v.  Com.,  5  W.  &.  S.  25 ;  Com.  v. 
Conard,  1  Rawle,  249;  Hope  v.  Everhart,  70  Pa.  234. 

The  authorities  cited  in  appellant's  paper-book  do  not  touch 
the  question. 

Hageman  v.  Salisberry,  74  Pa.  280,  relates  to  a  waiver  of 
inquisition  contained  in  the  wan-ant,  and  all  that  it  decided  is 
that  when  judgment  was  confessed  on  such  a  warrant,  showing 
"  waiver  of  inquisition  and  condemnation,"  such  waiver  became 
part  of  the  judgment,  and  a  sale  thereon  without  inquisition 
passed  a  good  title. 

-  In  Van  Etten  v.  Com.,  102  Pa.  596,  the  prothonotary  was 
properly  held  liable  for  erroneously  making  a  judgment  satis- 
fied, whereby  the  plaintiff  suffered  loss.  That  was  not  a  case 
of  nonfeasance  but  of  misfeasance, — the  doing  of  an  official  act 
without  any  authority  to  the  prejudice  of  the  plaintiff. 

The  expression  quoted  against  us,  "  that  is  now  the  practice 
throughout  the  state,  and  therefore  it  is  a  duty  attached  to  the 
office,"  refers  to  a  very  different  kind  of  practice  from  the  one 
Vol.  clxxii— 18 
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attempted  to  be  set  up  here.  It  refers  to  the  universal  practice, 
recognized  and  sanctioned  by  the  English  courts  and  our  Su- 
preme Court  for  more  than  two  centuries,  of  referring  to  pro- 
thonotaries  the  liquidation  of  judgments  by  default  when 
assessment  of  damages  was  merely  a  matter  of  calculation  : 
Holdipp  V.  Otway,  2  Saund.  106 ;  Rashleigh  v.  Salmon,  1  H. 
Bl.  252;  Andrews  v.  Blake,  1  H.  Bl.  629;  Longman  v.  Fenn, 

1  H.  Bl.  541 ;  Watkins  v.  Phillips,  2  Wh.  209 ;  Bank  v.  Thayer, 

2  W.  &  S.  443 ;  Noble  v.  Laley,  50  Pa.  284. 

Crutcher  v.  Com.,  6  Wh.  340 ;  Bear  v.  Patteraon,  3  W.  & 
S.  287,  and  Ridge  way's  App.,  15  Pa.  177,  were  cases  of  misfea- 
sance by  erroneous  entries  in  the  judgment  index. 

In  Mann's  App.,  1  Pa.  24,  the  prothonotary  wholly  omitted 
to  enter  the  judgment  in  the  judgment  index. 

Work  V.  Hoofnagle,  I  Yeates,  506,  and  Ziegler  v.  Com.,  12 
Pa.  227,  were  cases  of  false  certificates  given  by  prothono- 
taries. 

But  even  if  the  making  of  the  indoraement  in  question  here 
were  a  duty  imposed  by  law,  there  could  be  no  recovery  under 
the  undisputed  evidence,  since  the  plaintiff,  or  his  counsel,  by 
the  exercise  of  ordinary  care  and  vigilance  could  have  avoided 
the  resulting  loss :  Simpson  v.  Hand,  6  Whart.  811 ;  D.  &  L. 
R.  R.  V.  Cadow,  120  Pa.  559;  Wharton  on  Negl.  sec.  343; 
Franklin  v.  Smith,  21  Wend.  624. 

Opinion  by  Mr.  Chief  Justice  Steerett,  January  6, 1896  r 
When  the  defendant,  as  prothonotary  of  the  court  of  com- 
mon pleas  of  Clarion  county,  was  directed  to  issue  the  alias 
(improperly  called  "  pluries  "  )  testatum  fieri  facias  in  question, 
it  was  manifestly  his  duty  to  inspect  the  record  of  plaintifiTs 
■judgment  and  see  that  the  writ  conformed  thereto  in  eveiy 
material  particular.  If  he  neglected  to  do  so  and  in  conse- 
quence thereof  any  part  of  the  claim  was  lost,  he  is  liable  to 
respond  in  damages  to  the  extent  of  plaintiff's  loss.  As  shown 
by  the  record  the  judgment  was  regularly  entered  "  by  virtue  of 
a  warrant  of  attorney  ....  for  the  sum  of  one  hundred  and 
one  -j^  dollars,  with  interest,  from  May  31st,  1875,  with  costs 
of  suit,  release  of  errors,  without  stay  of  execution,  and  waiv- 
ing exemption  and  inquisition."  The  concluding  waivers 
of  "  exemption  and  inquisition  "  are  important  features  of  the 
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judgement,  and  should  clearly  appear  in  the  body  of  the  writ 
or  by  indorsement  thereon,  so  that  the  sheriff  charged  with  its 
execution  may  be  fully  advised  that  the  defendant  has  waived, 
his  right  to  claim  the  benefit  of  the  exemption  law,  and  has 
consented  to  the  condemnation  of  any  real  estate  that  may  be 
taken  in  execution  for  the  purpose  of  satisfying  the  judgment. 
In  Hageman  v.  Salisberry,  74  Pa.  280,  it  was  held  that  the 
terms  and  conditions  of  a  confessed  judgment,  including  waiver 
of  inquisition  and  exemption,  enter  into  and  form  a  part  of  the 
judgment,  modifying  and  qualifying  its  effect.  That  being  so, 
it  follows  as  a  matter  of  course  that  on  issuing  execution  pro- 
cess on  such  judgment,  it  is  the  duty  of  the  prothonotary  to 
follow  the  record  thereof  and  not  only  recite  or  note  the  amount 
of  the  judgment,  etc.,  but  also  its  terms  and  conditions  so  far 
as  the  proper  execution  of  the  process  may  be  affected  thereby. 

The  fieri  facias  to  the  sheriff  of  Clarion  county,  and  the  tes- 
tatum fieri  facias  to  Clearfield  county,  both  of  which  were  re- 
turned nulla  bona,  were  properly  indorsed,  respectively :  "  Waiv- 
ers, waiving  exemption  and  inquisition,"  and  *'  waiving  stay  of 
execution,  exemption  and  inquisition : "  but,  when  the  defend- 
ant came  to  issue  the  alias  testatum  in  question,  he  neglected 
to  note,  in  any  form,  the  waiver  of  exemption  and  inquisition 
which  so  plainly  appears  upon  the  record  of  the  judgment. 

The  result  of  this  was  that  when  the  sheriff  levied  on  per- 
sonal property  of  one  of  the  defendants  more  than  sufficient  to 
have  satisfied  th^  judgment,  debt,  interest  and  costs,  the  de- 
fendant claimed  the  benefit  of  the  $300,  exemption,  and  the 
property  was  accordingly  appi-aised  and  all  set  apart  to  him 
under  his  <ilaim.    Nothing  was  realized  on  the  execution. 

The  testimony  tended  to  show,  and  the  jury  would  have  been 
justified  in  finding  as  a  fact,  that  plaintiff's  claim  was  lost  in 
consequence  of  defendant's  neglect  to  indorse  the  waiver  of 
exemption  on  the  writ. 

It  follows  from  what  has  been  said,  that  the  court  erred  in 
charging  as  complained  of  in  the  first  three  specifications,  and 
in  not  affirming  plaintiff's  first  and  second  points  recited  in  the 
fourth  and  fifth  specifications. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 
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6.  M.  Gump,  for  Use  of  Abraham  Gump,  v.  John  T. 
Goodwin  and  James  L.  Smith,  Appellants. 

*ludgment^Opening  judgmerU^Appeals--Practice,  C.  P. 

The  coui*t  of  common  pleas  in  discharging  a  rule  to  open  a  judgment 
should  always  file  an  opinion  setting  forth  at  least  briefly  its  findings  of 
fact,  and  the  gi'ounds  of  its  decision.  The  Supreme  Court  are  not  in  a 
position  to  properly  weigh  the  testimony,  or  consider  its  credibility  with 
the  same  discrimination  as  the  court  below,  and  should  therefore  have  the 
benefit  of  such  an  opinion  to  guide  them  in  determining  whether,  in  dispos- 
ing of  the  case,  there  was  such  abuse  of  discretion  in  the  court  below  as 
called  for  interference. 

Judgment —  Opening  judgment — Evidence. 

The  court  will  not  open  a  judgment  entered  upon  a  warrant  of  attorney 
contained  in  a  bond  properly  executed  by  the  defendants,  upon  the  evi- 
dence of  defendants  that  the  bond  and  the  mortgage  accompanying  it  con- 
tained mattei-s  not  provided  for  in  the  original  agreement  between  tJie 
parties,  and  that  defendants  signed  the  bond  without  reading  it,  relying 
upon  the  statement  of  plaintiff's  attorney  that  it  conformed  to  the  agi-ee- 
ment  between  himself  and  plaintiff. 

Assignment  of  claim — Setoff. 

An  assignment  of  a  claim  which  the  assignee  intends  to  use  as  a  set-off, 
if  made  with  the  express  agreement  that  the  claim  should  be  reassigned 
if  the  set-off  is  not  allowed,  is  not  a  sufficient  transfer  of  ownership  to 
enable  the  assignee  to  use  the  claim  as  a  set-off. 

Argued  Oct.  8,  1896.  Appeal,  No.  48,  Oct.  T.,  1895,  by 
defendants,  from  order  of  C.  P.  Greene  Co.,  April  T.,  1894, 
No.  166,  discharging  rule  to  open  judgment.  Before  Ster- 
RETT,  C.  J.,  Green,  Williams,  McColltjm,  Mitchell  and 
Fell,  JJ.    Affirmed. 

Rule  to  open  judgment  entered  upon  a  bond  with  warrant 
of  attorney  to  confess  judgment.     Before  Mestbezat,  J. 

From  the  I'ecord  it  appeared  that  on  December  20,  1893, 
G.  M.  Gump  &  Company  sold  to  defendants  a  stock  of  goods. 
The  defendants  agree  to  pay  therefor  by  a  conveyance  of  real 
estate  valued  at  five  thousand  dollars,  and  the  balance  of  the 
invoice  of  the  goods  above  five  thousand  dollars,  by  cash  pay- 
ments in  monthly  installments  of  five  hundred  dollars  each. 
The  stock  of  goods  was  invoiced  at  ninety-six  hundred  and 
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eighty-five  dollars.  A  bond  and  mortgage  was  duly  executed, 
and  contained  a  condition  that  if  default  should  be  made  in  the 
payment  of  any  installment  for  the  space  of  thirty  days,  the 
whole  principal  sum  should  become  due.  The  bond  also  pro- 
vided for  an  attorney's  commission  of  five  per  cent,  and  also 
contained  a  warrant  of  attorney  to  confess  judgment 

On  January  18, 1894,  W.  A.  Hook,  as  attorney  for  the  Pitts- 
burg Dry  Goods  Company,  executed  and  delivered  cotempora- 
neously  to  John  T.  Goodwin  and  James  L.  Smith  the  following 
papers: 

**  For  value  received,  I,  as  counsel  of  the  Pittsburg  Diy 
Goods  Company,  by  the  authority  of  the  same,  assign  the  claim 
of  said  company  hereto  attached  amounting  to  the  sum  of 
seventeen  hundred  and  forty-six  and  21-100  dollars  against 
G.  M.  Gump  &  Company  to  John  T.  Goodwin  and  James  L. 
Smith.     January  18,  1894. 

"  At  2  p.  m.,  January  18, 1894.  W.  A.  Hook.'* 

"  Whereas  John  T.  Goodwin  and  James  L.  Smith  of  Waynes- 
burg,  Pennsylvania,  have  purchased  a  large  amount  of  goods, 
merchandise,  etc.,  from  the  firm  of  G.  M.  Gump  &  Co.,  of 
Waynesburg,  Pennsylvania,  and  have  executed  an  article  of 
agreement  setting  forth  the  character  of  the  payment  of  the 
goods,  merchandise,  etc.,  and  whereas  the  said  G.  M.  Gump 
&  Co.  have  purchased  a  large  amount  of  merchandise,  goods, 
etc.,  from  The  Pittsburg  Dry  Goods  Company  and  there  is  the 
sum  of  Seventeen  Hundred  and  forty-six  and  21-100  dollars  due 
and  coming  from  the  said  G.  M.  Gump  &  Co.,  to  the  said  Pitts- 
burg Dry  Goods  Company  for  the  merchandise,  goods,  etc.,  and 
whereas  the  said  John  T.  Goodwin  and  James  L.  Smith  have 
taken  an  assignment  of  the  claim  of  The  Pittsburg  Dry  Goods 
Company  amounting  to  the  sum  aforesaid  and  upon  the  follow- 
ing terms :  That  The  Pittsburg  Dry  Goods  Company  will  in- 
demnify and  save  harmless  the  said  John  T.  Goodwin  and 
Jas.  L.  Smith  in  said  assignment  and  it  is  further  understood 
by  and  between  the  said  John  T.  Goodwin  and  James  L.  Smith 
and  the  said  Pittsburg  Dry  Goods  Company  that  if  said  assign- 
ment should  not  protect  the  said  John  T.  Goodwin  and  James 
L.  Smith  in  the  payment  of  said  sum  of  $1,746.21  dollars  to  the 
said  Pittsburg  Dry  Goods  Company  then  agreement  shall  be 
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null  and  void  and  of  no  effect  and  the  claim  of  the  said  Pitts- 
burg Dry  Goods  Company  is  to  be  re-assigned  to  them  and  the 
obligation  given  by  the  said  John  T.  Goodwin  and  James  L. 
Smith  to  The  Pittsburg  Dry  Goods  Company  for  the  payment 
of  the  same  is  to  be  null  and  void  and  of  no  effect. 
"Jan'y  18th,  1894.  W.  A.  Hook. 

*'  Attorney  for  The  Pittsburg  Dry  Goods  Company." 

On  February  1, 1894,  Abraham  Gump,  called  upon  the  de- 
fendants and  demanded  payment  of  the  $500  installment  of  the 
bond  falling  due  that  day,  when  payment  was  refused,  unless 
he,  Abraham  Gump,  would  allow  a  credit  on  the  bond  for 
$1,746.21,  the  amount  of  the  claim  of  the  Pittsburg  Dry  Goods 
Company,  which  credit  Abmham  Gump  refused  to  make,  and 
on  the  defendants  persisting  in  refusing  to  pay  the  installment, 
Gump,  on  February  1,  1894,  caused  the  bond  to  be  entered  at 
No.  156.  April  term,  1894. 

Defendants  testified  that  the  original  agreement  between  the 
parties  did  not  provide  for  the  conditions  and  provisions  above 
enumerated  in  the  bond  and  mortgage,  and  that  the  bond  and 
mortgage  were  signed  without  being  read,  relying  upon  the 
assurance  of  plaintiff's  counsel  that  the  defendants  conformed 
to  the  agreement  between  the  parties.  Defendants  also  con- 
tended that  the  claim  purchased  from  the  Pittsburg  Dry  Goods 
Company  should  be  set  off  against  the  installment  due  upon  the 
mortgage. 

The  court  discharged  the  rule  to  open  judgment. 

JErrqr  assigned  was  above  order. 

A.  A.  Purmait,  W.  A.  Hook  with  him,  for  appellants,  cited, 
on  the  question  of  fraud:  Thoroughgood's  Case,  2  Rep.  9; 
Green  v.  North  Buffalo  Twp.,  56  Pa.  114 ;  Hunt  v.  Moore,  2 
Pa.  105;  McGrann  v.  Pittsburg  &  L.  E.  R.  R.,  Ill  Pa.  171 ; 
Bishop  on  Contracts  (ed.  1887),  sec.  846;  Schuylkill  Co.  v. 
Copley,  67  Pa.  889 ;  Ziegler  v.  First  Nat.  Bank  of  AUentown, 
98  Pa.  897 ;  Weller's  App.,  108  Pa.  699 ;  8  Smith  on  Contracts, 
245;  Wharton  on  Contracts,  tiUe  Fraud,  sees.  282,  286,  287^ 
239,  240. 

On  the  question  of  set-off :  The  Farmers  Dep.  Nat.  Bank  v«. 
Penn  Bank,  123  Pa.  288 ;  Rider  v.  Johnson,  20  Pa.  192. 
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t/l  jB.  Dordey^  A,  F.  SUveus  with  him,  for  appellee,  cited  on 
the  question  of  fraud :  Jenkintown  Nat.  Bank  v.  Fulmore,  124 
Pa.  837 ;  Christie  &  Steelsmith,  158  Pa.  117 ;  Martinsburg  Bank 
V.  Telephone  Co.,  150  Pa.  89 ;  Thomas  &  Sons  v.  Loose,  Sea- 
man &  Co.,  114  Pa.  46 ;  Penna.  R.  R.  v.  Shay,  82  Pa.  198 ;  Lig- 
gett V.  Shira,  159  Pa.  850 ;  Jones  v.  Lewis,  148  Pa.  284 ;  Bear's 
Est,  60  Pa.  480 ;  Greenfield's  Est.,  14  Pa.  497 ;  Troubat  &  Haly's 
Practice,  sec.  1950 ;  Warwick  Iron  Co.  v.  Morton,  148  Pa.  72. 

On  refusal  of  the  court  below  to  allow  a  set-off  of  claim  of 
$1,745.71  of  Pittsburg  Dry  Goods  Company:  Northampton 
Bank  v.  Balliet,  8  W.  &  S.  818 ;  Kountz  v.  Kirkpatrick,  72  Pa. 
876 ;  Miller  v.  Bomberger,  76  Pa.  81;  22  Am.  &  Eng.  Ency.  of 
Law,  406 ;  Himmelman  v.  Reay,  88  Cal.  168 ;  22  Am.  &  Eng. 
Ency.  of  Law,  448 ;  Kessler  v.  Angle,  2  W.  N.  C.  28 ;  McGowan 
V.  Budlong,  79  Pa.  472 ;  Waterman  on  Set-off,  60 ;  Pai-sons  on 
Notes  and  Bills,  609 ;  Byles  on  Bills,  545 ;  Adams  v.  McGrew, 
2  Ala.  675 ;  McDonald  v.  Harrison,  12  Miss.  447 ;  Waterman 
on  Setroff,  2d  ed.  68,  sec.  59,  182;  Miller  v.  Gillman,  7  Cowen, 
469;  Farmers  Deposit  Bank  v.  Penn  Bank,  128  Pa.  288 ;  Penn 
Bank  v.  Farmers  Bank,  180  Pa.  209. 

Per  Cxtbiam,  January  6,  1896 : 

In  cases  such  as  this, — appealing  largely  to  the  discretion 
of  the  court  below, — where  oral  testimony  of  witnesses  is  fre- 
quently heard  and  passed  upon,  an  opinion  should  always  be 
filed  by  the  court  setting  forth,  at  least  briefly,  its  findings  of 
fact  and  the  grounds  of  its  decision.  We  are  not  in  a  position 
to  properly  weigh  the  testimony  or  consider  its  credibility  with 
the  same  discrimination  as  the  court  below,  and  should  there- 
fore have  the  benefit  of  such  an  dpinion  to  guide  us  in  deter- 
mining whether  in  disposing  of  the  case  in  that  court  there  was 
such  abuse  of  discretion  as  calls  for  our  intei-ference. 

Aided  by  the  able  and  exhaustive  argument  of  the  learned 
counsel  for  the  defendants,  we  have  carefully  examined  the 
somewhat  voluminous  record  before  us,  and  are  not  convinced 
that  the  court  committed  any  error  in  I'efusing  to  open  the 
judgment  and  let  defendants  into  a  defense.  The  evidence 
was  certainly  not  sufficient  to  warrant  the  reformation  of  an 
instrument  signed  by  parties  fully  competent  to  understand  its 
contents.     Without  considering  the  evidence  of  notice  of  the 
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prior  transfer  of  the  judgment  to  the  use  plaintiff,  it  is  sufficient 
to  say  that  the  assignment  of  the  claim,  presented  as  a  set-off, 
was  with  the  express  agreement  that  if  the  set-off  was  not  al- 
lowed the  claim  should  be  reassigned.  This  is  not  a  sufficient 
transfer  of  ownership  to  enable  the  assignee  to  use  the  claim 
as  a  set-off:  McGowan  v.  Budlong,  79  Pa.  472. 

We  find  nothing  in  the  record  that  would  justify  us  in  sus- 
taining any  of  the  assignments  of  error.  Nor  do  we  think  that 
either  of  them  requires  further  notice. 

Decree  affirmed  and  appeal  dismissed,  with  costs  to  be  paid 
by  defendants. 


-yj2 280     ^'   ^'   Steel    to    Use  of  Lizzie  M.  Steel,  Appellant,  v. 

20SCJ58         Thomas  L.  McKerrihan,  Defendant,  and  Thomas  J. 
Isc  f9?l       Steel,  Garnishee. 

"172         2^ 
30  SC     25         Wage9—AUachmerU  execution— Ad  of  May  28.  1887. 

A  creditor  sent  a  claim  against  his  debtor  to  West  Virginia  and  made 
the  collection  out  of  the  wages  of  labor  due  the  latter  from  a  railroad  com- 
pany. The  debtor  brought  suit  against  the  creditor  in  Pennsylvania,  and 
under  the  act  of  May  23, 1887,  P.  L.  164,  recovered  a  judgment  against  the 
creditor  for  the  amount  of  the  wages  collected  in  West  Virginia.  The 
creditor  then  transfen-ed  to  his  wife  a  judgment  note  which  he  held  against 
the  debtor.  The  creditor's  wife  entered  judgment  on  the  note  in  this  state, 
and  issued  an  attachment  execution  for  the  purpose  of  appropriating  the 
judgment  which  was  recovered  against  her  husband.  Held,  that  the  pro- 
tection afforded  to  the  laborer  by  the  act  could  not  be  taken  from  him  ia 
this  manner,  and  that  the  attachment  should  be  quashed. 

Argued  Oct  8, 1895.  Appeal,  No.  98,  Oct.  T.,  1895,  by  plain- 
tiff  from  order  of  C.  P.  Greene  Co.,  Oct.  T.,  1894,  No.  88,  quash- 
ing writ  of  attachment  execution.  Before  Sterkett,  C.  J., 
Green,  Williams,  McCollum,  Mitchell  and  Fell,  J  J. 
AiHrmed. 

Rule  to  quash  attachment-execution.   Before  Mestrbzat,  J. 

T.  J.  Steel  had  a  claim  against  McKerrihan,  which  on  July  18, 
1893,  he  sent  to  the  state  of  West  Virginia  and  there  issued  an 
attachment  for  its  collection,  and  attached  in  the  hands  of  the 
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Baltimore  &  Ohio  Railroad  Company,  as  garnishee,  the  wages 
due  McKenihan,  who  was  an  employee  of  the  said  company  in 
Allegheny  county,  Pennsylvania.  A  judgment  was  recovei*ed 
on  the  said  attachment  and  the  amount  thereof  paid  to  Steel, 
and  deducted  from  the  wages  due  McKerrihan  from  the  com- 
pany. On  September  25, 1898,  McKerrihan  brought  an  action 
against  Steel  before  a  justice  of  the  peace,  under  the  act  of 
May  23, 1887,  P.  L.  164,  entitled,  "  An  act  to  secure  to  labor- 
ei-s  within  this  commonwealth  the  benefit  of  the  exemption  laws 
of  this  commonwealth,  and  to  prevent  assignment  of  claims  for 
the  purpose  of  securing  their  collection  ag^ainst  laborei-s  outside 
of  this  commonwealth."  An  appeal  was  taken  from  the  judg- 
ment of  the  justice,  and  the  plaintiff  recovered  judgment  on 
the  appeal  for  $81.07,  the  amount  of  McKerrihan's  wages  atr 
tached  and  collected  in  the  state  of  West  Virginia  by  Steel. 
Subsequently,  at  No.  87,  Oct.  T.,  1894,  a  judgment  was  entered 
in  favor  of  Thomas  J.  Steel  for  the  use  of  his  wife  Lizzie  M. 
Steel  against  McKerrihan.  On  July  5,  1894,  an  attachment 
execution  was  issued  on  this  judgment  and  Thomas  J.  Steel 
was  made  garnishee.  Interrogatories  were  filed  and  Steel  an- 
swered that  McKerrihan  had  recovered  a  judgment  against  him 
at  No.  481,  Oct  T.,  1898,  for  the  sum  of  Jf81.07  on  June  18, 
1894.  On  August  4, 1894,  McKerrilian  presented  his  petition 
setting  forth  the  facts  and  asking  the  court  to  quash  and  set 
aside  the  said  attachment  at  the  costs  of  the  plaintiff.  The 
court  quashed  the  attachment. 

Error  assigned  was  above  order. 

J.  P.  Teagarden^  for  appellant. — The  court  below,  in  its  opin- 
ion, gives  the  act  of  1887  a  liberal  construction ; — it  being  class 
legislation  and  penal  in  its  provisions,  should  be  construed 
strictly.  A  statute  giving  a  new  remedy  or  creating  a  new 
jurisdiction  should  be  strictly  construed :  East  Union  Township 
V.  Ryan,  86  Pa.  469.  The  act  prescribing  a  penalty  for  taking 
illegal  fees  is  a  penal  one  and  must  be  construed  strictly: 
Aechternacht  v.  Watmough,  8  W.  &  S.  162.  Under  the  author- 
ities of  these  cases  the  act  of  1887  should  be  construed  strictly. 

-B.  L.  Crawford^  for  appellee. — The  provision  of  the  act  is  a 
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general  law,  applicable  to  all  judgments,  whether  entered  in 
the  common  pleas  or  before  a  justice  of  the  peace :  Catlin  v. 
Ensign,  29  Pa.  264;  Firmstone  v.  Mack,  49  Pa.  887. 

The  exemption  must  therefore  be  regarded  as  founded  on 
public  policy,  looking  to  the  protection  of  laborers  and  their 
families,  even  against  their  own  voluntary  acts:  Sweeney  v. 
Hunter,  145  Pa.  871. 

The  appellant  will  not  be  permitted  to  nullify  the  act  by  the 
unreasonable  construction  contended  for  by  the  counsel  in  his 
argument.  The  cases  cited  by  him  have  not  the  slightest  con- 
nection with  the  one  in  hand. 

East  Union  Township  v.  Ryan,  86  Pa.  459,  is  referred  to  as 
supporting  his  views  of  the  act  of  1887.  That  case  simply 
decided  that  where  a  special  act  of  assembly  provided  that  cer- 
tain commissioners  should  view  and  open  a  state  road  and  di*aw 
warrants  for  the  cost  of  the  same  on  a  township  whei'e  a  special 
tax  was  laid  for  the  purpose,  it  was  necessary  before  recovery 
could  be  had  on  these  warrants,  to  first  show  that  the  direc- 
tions of  the  statute  had  been  literally  complied  with. 

Aechternacht  v.  Watmough,  8  W.  &  S.  162,  is  also  cited. 
The  point  determined  there  was  that  the  fee-bill  being  penal  in 
its  nature  rather  than  lemedial,  in  order  to  recover  the  penalty 
provided  in  the  same,  the  narr  should  state  the  particular  ser- 
vice for  which  an  officer  took  an  illegal  fee. 

Steel  could  not  set  off  his  debts  against  McKerrihan's  judg- 
ment, neither  will  he  be  permitted  to  assign  his  debt  to  his  wife, 
as  he  does  in  this  case,  and  enable  her  to  do  what  he  could  not: 
Wilson  v.  McElroy,  82  Pa.  84;  Miller  v.  Rush,  25  Pitt.  Leg. 
Jour.  72. 

Opinion  by  Me.  Jctstice  McCollum,  January  6, 1896 : 
The  legal  plaintiff  having  a  claim  against  the  appellee  sent 
the  same  to  West  Virginia  for  collection  out  of  the  wages  of 
labor  due  to  the  latter  from  the  Baltimore  &  Ohio  Railroad 
Company.  He  succeeded  in  getting  possession  of  the  wages 
due  from  the  company  to  his  debtor  who  under  the  provisions 
of  the  act  of  May  23, 1887,  recovered  a  judgment  against  him 
for  the  amount  of  them.  He  held  a  note  against  the  appellee 
which  he  transferred  to  his  wife,  who  entered  judgment  upon 
it  in  Greene  county  and  issued  an  attacliment  execution  for 
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the  purpose  of  appropriating  the  wages  for  which  judgment 
was  recovered  against  her  husband.  The  learned  court  below 
thought  that  the  protection  afforded  to  the  laborer  by  the  act 
referred  to  could  not  be  taken  from  him  in  this  manner,  and 
accordingly  quashed  the  attachment. 

The  contention  of  the  appellant  is  that  the  judgment  against 
her  husband  represents  a  penalty  imposed  by  the  statute  for  a 
violation  of  it,  and  that  the  legislation  exempting  the  wages  of 
labor  from  attachment  for  debt  is  not  applicable  to  the  case  in 
hand.  In  considering  her  claim  it  must  be  remembered  that  the 
exemption  of  the  wages  of  labor  from  seizure  on  execution  pro- 
cess was  intended  for  the  benefit  of  the  debtor  and  of  his  famil}^ 
and  that  he  cannot  waive  it:  Firmstone  v.  Mack,  49  Pa.  887. 
It  must  also  be  borne  in  mind  that  the  dominating  purpose  of 
the  act  of  May  28, 1887,  was  to  afford  additional  security  to 
the  exemption  previously  granted  to  them,  and  that  if  her  con- 
tention is  sustained  this  purpose  will  be  substantially  defeated. 
Her  husband,  in  violation  of  this  act  and  with  intent  to  deprive 
the  appellee  of  the  right  to  have  his  personal  earnings  exempt 
from  application  to  the  payment  of  his  debts  according  to  the 
laws  of  the  commonwealth,  instituted  proceedings  in  an  adjoin- 
ing state  and  b}'  virtue  of  them  obtained  possession  of  his  debt* 
or*8  wages.  Can  he  now  apply  the  judgment  recovered  against 
him  for  the  amount  of  the  wages  so  obtained  in  payment  of 
claims  he  holds  against  the  appellee,  or  has  transferred  to  his 
wife  7  The  act  which  gives  the  action  against  him  limits  the 
recovery  to  the  wages  appropriated  in  defiance  of  it,  and  denies 
to  him  the  benefit  of  the  exemption  laws  of  the  commonwealth 
upon  any  execution  process  issued  upon  any  judgment  obtained 
in  the  suit. 

It  seems  to  us  upon  due  consideration  of  the  case  that  the 
judgment  recovered  in  the  action  given  by  the  statute  represents 
the  wages  collected  in  violation  of  it  and  that  the  creditor  holds 
the  wages  so  collected  subject  to  the  exemption  applicable  to 
them  in  the  hands  of  his  debtor's  employer. 

The  order  quashing  the  attachment  is  afSrmed. 
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George  Maloney  and  D.  I.  Dale,  doing  business  as  Ma- 
loney  &  Co.,  Appellants,  v.  J.  Kemp  Bartlett. 

Res  judicaJta— Accounts—Pay  menis. 

In  an  action  to  recover  a  balance  due  upon  mercantile  transactions  ex- 
tending over  a  period  of  four  years,  it  appeared  that  during  this  time  three 
notes  had  been  given  by  defendant  to  plaintiffs  to  apply  on  the  account 
generally,  not  to  cover  specific  items  of  charge,  or  to  include  the  whole 
amount  then  due.  The  first  two  notes  were  paid.  Payment  of  the  third, 
which  was  a  judgment  note  for  two  hundred  and  fifty  dollars,  was  refused 
on  the  ground  of  want  of  consideration.  On  a  feigned  issue  to  detenpine 
the  validity  of  the  judgment  entered  upon  this  note,  there  was  a  verdict 
for  plaintiffs  for  one  hundred  and  twenty  dollars.  After  the  date  of  the 
third  note  defendant  continued  to  purchase  goods  from  plaintiffs.  Plaintiffs 
sought  to  establish  their  claim  in  the  present  action  by  proof  of  the  whole 
account  fi'om  the  beginning,  conceding  a  credit  of  two  hundred  and  fifty 
dollars,  the  amount  of  the  third  note,  although  one  hundred  and  twenty 
dollars  only  had  been  paid  upon  it.  Held,  that  neither  party  could  retry 
the  questions  involved  in  the  feigned  issue,  but  as  there  could  not  have 
been  a  recovery  at  the  trial  of  the  feigned  issue  for  charges  in  the  account 
after  the  date  of  the  note,  there  was  no  adjudication  as  to  them,  and  as  to 
them  plaintiffs  were  entitled  to  recover. 

Statute  of  UmitcUions— Application  of  payments— Accounts. 

In  an  action  to  recover  the  balance  upon  a  general  account,  it  is  compe- 
tent for  the  plaintiffs  to  show  that  certain  payments  had  been  appropriated 
to  the  earlier  items  of  the  account. 

Argued  Oct.  8,  1895.  Appeal,  No.  40,  Oct.  T.,  1895,  by 
plaintiffs,  from  judgment  of  C.  P.  Venango  Co.,  April  T.,  1890, 
No.  13,  on  verdict  for  defendant.  Before  Sterrett,  C.  J., 
Greek,  Williams,  McColltjm,  Mitchell  and  Fell,  J  J. 
Reversed. 

Assumpsit  to  recover  the  balance  of  a  running  account  for 
merchandise  sold  and  work  done.     Before  Taylor,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Plaintiffs  offered  the  account  attached  to  their  statement  of 
claim  for  the  purpose  of  proving  the  items  therein  not  spe- 
cifically denied  by  the  affidavit  of  defense,  accompanied  by  an 
offer  to  prove,  by  other  and  further  proof,  the  items  so  specifi- 
cally denied.  This  was  objected  to  because  the  affidavit  at- 
tached to  the  statement  of  claim  is  not  evidence  under  the 
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rules  of  court  or  otherwise,  and  because  the  affidavit  of  defense 
itself  is  not  competent.  The  court  ruled  out  the  evidence  of  all 
items  more  than  six  years  prior  to  10th  of  February,  1890,  the 
date  of  the  commencement  of  this  suit,  and  admitted  in  evi- 
dence the  undisputed  items  within  six  years  prior  to  that  date, 
if  subject  to  book  entry.     Bill  sealed  for  plaintiffs.  [1] 

Plaintiffs  then  offered  to  prove  the  various  items  for  which 
charges  were  made  against  the  defendant  from  the  2d  day  of 
April,  1888,  to  the  9th  day  of  February  1884,  inclusive,  to  be 
taken  in  connection  with  items  of  charge  already  proved ;  to  be 
followed  by  proof  of  other  subsequent  items  of  charge ;  to  be 
followed  by  proof  of  payment  by  the  defendant  within  six 
years  after  the  2d  day  of  April,  1883,  of  more  than  sufficient 
to  cover  all  the  items  of  charge  up  to  and  including  that  of  the 
9th  day  of  February,  1884;  all  of  which  payments  were  made 
within  six  yeai-s  before  the  time  of  suit  brought,  and  were 
applied  as  they  were  received  to  extinguishing  the  earliest 
items  of  charge ;  this  action  being  brought  to  recover  the  un- 
paid balance  remaining  due  upon  the  items  of  charge  not  six 
years  old  at  the  time  of  suit  brought. 

This  was  objected  to  generally  by  the  defendant. 

By  the  Court.  It  appearing  that  the  notes  have  all  been 
paid,  we  will  exclude  the  offer.     Bill  sealed  for  plaintiffs.  [2] 

The  court  charged  in  part  as  follows : 

[There  had  been  notes  given  at  different  times  by  Mr.  Bart- 
lett  to  the  plaintiffs,  for  different  amounts.  They  were  judg- 
ment notes,  and  one  of  them  was  entered  upon  record  here  and 
not  paid.  Mr.  Bartlett,  the  defendant,  claimed  that  he  ought 
not  to  pay  that  note  for  the  reason  that  Messrs.  Maloney  &  Co.* 
had  sold  him  a  boiler  which  was  defective,  and  they  had  charged 
for  repaii-8  on  the  boiler  which  they  ought  to  have  made  at 
their  own  expense ;  that  they  had  warranted  to  sell  him  a 
good  boiler,  and  claimed  all  the  accounts  between  them  had 
been  settled  and  he  owed  nothing.  Upon  those  statements, 
as  sworn  to  by  defendant,  this  judgment  was  opened  and  a 
feigned  issue  was  tried  by  a  jury,  and  at  that  time  the  defend- 
ant was  to  set  off  any  defense  he  had  to  the  payment  of  that 
note. 

It  was  alleged  on  the  part  of  the  defendant  that  the  boiler 
was  defective.    Maloney  &  Co.  claimed  the  boiler  was  good 
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and  the  water  was  bad,  and  if  it  didn't  hold  out  as  expected, 
that  they  were  not  to  blame  for  it.  The  question  of  whether 
there  was  a  warranty  of  the  boiler  or  not  came  up,  and  was 
passed  upon  by  the  jury.  It  was  claimed,  too,  there  were  repairs 
done  on  the  boiler  that  were  not  a  legitimate  charge  against 
the  defendant,  for  the  reason  that  Maloney  &  Co.  had  warranted 
him  a  good  boiler  and  they  were  bound  to  make  it  so.  On  the 
other  hand  Mr.  Maloney  claimed  he  had  not  warranted  it,  and 
that  by  reason  of  the  kind  of  water  that  was  used,  the  boiler 
gave  out  sooner  than  it  ought  to  have  done,  if  it  had  been  used 
in  a  careful  and  prudent  way. 

Now,  upon  that  issue  everything  that  could  have  been  tried 
between  these  parties  ought  to  have  been  tried  then.  If  Mr. 
Maloney  had  an  account,  that  account  could  have  been  passed 
upon,  if  it  was  not  at  that  time  barred  by  the  statute  of  limi- 
tations. This  suit  was  brought  February  10, 1890,  about  three 
years  after  this  last  dealing  between  these  men.  If  Mr.  Ma- 
loney at  that  time  had  a  legitimate  claim  for  those  matters,  be 
ought  to  have  put  it  in  evidence  at  that  time.  Whatever 
offset  he  had,  it  was  his  duty  to  make  it  then.  A  man  cannot 
cut  his  account  up  in  different  parts  and  have  different  actions 
for  it.  If  the  testimony  of  Mr.  Maloney  is  believed  as  to  the 
settlements  of  the  accounts  by  the  giving  of  those  notes,  etc., 
your  verdict  ought  to  be  for  the  defendant.]  [6] 

Verdict  and  judgment  for  defendant.    Plaintiffs  appealed. 

JErrari  a%%igned  among  others  were,  (1-2)  ruling  on  evidence, 
quoting  the  bill  of  exceptions ;  (6)  portion  of  charge  as  above, 
quoting  it. 

John  0.  McCalmont^  B.  H.  Osborne  with  him,  for  appellants. 
— Where  there  are  items  of  debt  and  credit  in  a  running  ac- 
count, in  the  absence  of  specific  appropriation,  the  credits  will 
ordinarily  be  applied  to  the  discharge  of  the  items  antecedently 
due  in  the  order  of  the  account;  or  each  item  of  payment  or 
credit  is  applied  in  the  extinguishment  of  the  earlier  items  in 
the  account,  until  the  whole  payment  or  credit  is  exhausted: 
Pardee  v.  Markle,  111  Pa.  548. 

The  gravest  error  of  the  court  below  was  in  holding  that  by 
the  plaintiffs*  previous  attempt  to  collect  a  note  given  to  apply 
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upon  this  account  they  were  barred  from  recovering  anything 
in  this  suit:  Cummings  v.  Colgrove,  25  Pa.  150;  Gable  v. 
Parry,  13  Pa.  181 ;  Ayei-s  v.  Finley,  1  Pa.  601 ;  Ulrich  v.  Berger, 
4  W.  &  S.  19. 

J.  E,  Osmer^  for  appellee,  cited :  Shoemaker  v.  Kellogg,  11  Pa. 
310;  Stuckslager  v.  NeU,  128  Pa.  68;  Corr  v.  Sellers,  100  Pa. 
169. 

Opinion  by  Mr.  Justice  Fell,  January  6, 1896 : 
The  plaintiffs  sued  to  recover  a  balance  claimed  to  be  due 
for  merchandise  sold  and  work  done.  The  business  transac- 
tions between  the  parties  extended  over  a  period  of  four  years, 
and  during  this  time  three  notes  were  given  by  the  defendant 
to  the  plaintiffs  on  account  of  his  indebtedness.  Two  of  these 
notes  were  paid  at  maturity,  and  the  payment  of  the  third,  a 
judgment  note  for  S250,  was  refused  on  the  ground  that  the 
whole  amount  thereof  was  not  due.  A  judgment  entered  upon 
this  note  was  opened  and  an  issue  awarded,  the  trial  of  which 
resulted  in  a  verdict  for  the  plaintiffs  for  f  120.  Goods  to  a 
small  amount  were  purchased  after  the  date  of  the  third  note, 
and  upon  the  trial  of  the  case  now  before  us  the  plaintiffs  at- 
tempted to  establish  their  claim  by  proof  of  the  whole  account 
from  the  beginning,  conceding  a  credit  of  $250,  the  amount 
of  the  third  note,  although  only  $120  had  been  paid  upon  it. 
None  of  the  notes  given  w^ere  intended  to  cover  specific  items 
of  charge,  or  to  include  the  wliole  amount  then  due.  They 
were  given  upon  the  account  generally,  and  without  reference 
to  the  exact  indebtedness. 

At  the  trial  of  the  issue  to  determine  the  amount,  if  any,  due 
upon  the  judgment  note,  the  defense  was  want  of  considera- 
tion, and  there  was  necessarily  an  examination  of  that  part  of 
the  account  which  was  prior  in  date  to  the  note.  By  the  terms 
of  that  issue  the  note  was  to  stand  as  a  declaration,  and  there 
could  not  have  been  a  recovery  for  goods  sold  after  its  date. 
The  question  was  whether  at  the  date  of  the  note  the  defendant 
was  indebted  on  the  account.  The  jury  found  that  he  was  in- 
debted, but  in  an  amount  less  than  the  note.  The  finding  con- 
cluded the  parties,  and  neither  could  retry  the  question  in 
another  suit ;  but  as  there  could  not  have  been  a  recovery  at  the 
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trial  of  the  feigned  issue  for  charges  in  the  account  after  the 
date  of  the  note,  there  was  no  adjudication  as  to  them.  They 
were  recoverable  in  this  action,  and  the  direction  to  the  jury 
which  is  the  subject  of  the  sixth  assignment  of  error  was  erro- 
neous, and  the  assignment  must  be  sustained. 

The  remaining  assignments  relate  to  the  exclusion  of  testi- 
mony which  was  offered  to  establish  the  whole  account,  and  it 
is  unnecessary  to  consider  them  further  than  to  say  that  the 
ruling  in  relation  to  the  bar  of  the  statute  of  limitations  was 
not  correct.  The  action  was  to  recover  the  balance  upon  a 
general  account;  and  it  was  competent  for  the  plaintiffs  to 
show  that  the  payments  had  been  appropriated  to  the  earlier 
items.  They  might  without  proof  have  rested  upon  the  legal 
presumption,  and  the  line  should  not  have  been  drawn  arbitra- 
rily at  the  period  of  six  years. 

The  judgment  is  reversed  with  a  venire  facias  de  novo. 


172         288 
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Ejectment— Parties  ^  Notice  of  pendency  of  $uU^  Summons^ Ad  oj 
AprU  18,  1853. 

Under  the  act  of  April  18,  1853,  F.  L.  467,  where  a  defendant  in  an 
ejectment  has  not  been  served,  evidence  that  the  nonappearing  defendant 
had  actual  notice  of  the  pendency  of  the  suit  is  inadmissible  unless  the 
record  shows  a  service  of  the  writ  on  such  defendant's  agent  or  employee 
in  actual  charge  or  superintendence  of  the  land  described  in  the  writ. 

Ejectment^Abstract  of  title — Evidence — Purpose  of  offering  abstrctcl. 

In  ejectment  where  the  abstract  of  title  of  both  plaintiff  and  defendant 
shows  the  same  person  as  the  common  source  of  title,  and  the  plaintiff 
oflfers  in  evidence  defendant's  abstract  for  the  sole  purpose  of  showing 
that  defendant  recognized  the  title  of  such  person,  and  claimed  under  it, 
the  defendant's  abstract  is  before  the  jury  for  the  specific  purpose  of  the 
offer,  and  for  no  other  purpose. 

In  such  a  case  where  the  defendant  is  called  by  the  plaintiff  and  testifies 
that  he  claimed  title  from  the  person  mentioned  as  the  common  source  of 
title  in  both  abstracts,  it  is  improper  to  permit  the  defendant  to  introduce 
his  defense  upon  his  own  cross-examination. 

The  fact  that  the  defendant's  abstract  of  title  was  admitted  in  evidence 
in  the  plaintiff's  case  in  chief  for  the  specific  purpose  mentioned,  did  not 
relievo  the  defendant  of  the  burden  of  showing  how  he  derived  his  title 
from  the  common  source,  and  that  the  sale  under  which  he  claimed  was 
prior  in  time  to  that  under  which  the  plaintiff  claimed. 
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EjectmerU—Posaession^Sheriff's  sale. 

In  an  action  of  ejectment  where  both  plaintiff  and  defendant  claim  title 
under  sheriff^s  sales  upon  judgments  against  the  same  person,  and  plain- 
tiff alleges  that  the  judgment  under  which  defendant  claims,  although 
prior  in  time  to  the  one  under  which  he  himself  claims,  is  fraudulent  and 
void,  it  is  not  necessary  for  the  plaintiff  to  show  possession  in  the  defend- 
ant in  the  execution  at  the  date  of  the  sheriff^s  sale  under  which  he  him- 
self claims. 

If  the  first  sale  was  fraudulent  then  the  purchaser  under  the  second 
acquired  the  title  of  the  defendant  in  the  execution,  and,  as  to  both  him 
and  the  purchaser  at  the  first  and  fraudulent  sale,  is  entitled  to  recover : 
Yost  v.  Brown,  126  Pa.  92,  distinguished. 

Argued  Oct.  9, 1896.  Appeal,  No.  141,  Oct  T.,  1895,  by 
plaintiflE,  from  judgnaent  of  C.  P.  Jefferson  Co.,  May  T.,  1891, 
No.  180,  on  verdict  for  defendant.  Before  Stbrbett,  C.  J., 
Green,  Williams,  McCollum,  Mitchell  and  Fell,  JJ. 
Reversed. 

Ejectment  for  four  thousand  four  hundred  and  thirty-seven 
acres  of  land  in  Jefferson  county. 

Before  Mayer,  P.  J.,  of  the  25th  judicial  district,  specially 
presiding. 

The  names  of  the  parties  as  they  appeared  upon  the  record, 
were  S.  Davis  Page  v.  Chandler  P.  Wainwright,  Willis  L. 
Bryant  and  W.  A.  Simpson.  The  return  of  the  sheriff  showed 
personal  service  upon  William  A.  Simpson  and  nihil  habet  as 
to  Wainwright  and  Biyant. 

The  plaintiff  claimed  upon  a  sheriff's  deed  for  the  land  in 
controversy,  dated  February  12, 1891. 

The  defendant,  William  A.  Simpson,  defended  upon  a  sher^ 
ififs  deed  dated  December  12,  1889.  The  judgment  under 
which  the  sale  to  the  plaintiff  was  made  was  entered  Septem- 
ber 20,  1890. 

At  the  trial,  and  before  the  jury  were  sworn,  plaintiff  offered 
to  show  that  Wainwright  and  Bryant  were  nonresidents  of 
the  county  of  Jefferson  at  the  time  the  writ  of  ejectment  was 
in  the  possession  of  the  sheriff,  and  for  that  reason  it  was  im- 
possible to  obtain  service  upon  them ;  that  subsequently  both 
written  and  verbal  notices  of  the  pendency  of  said  action  were 
given  to  said  Wainwriglit  and  Biyant ;  that  the  written  notice 
was  the  service  of  a  subpoena  on  the  29th  of  April,  1892,  to  ap- 
Vol.  CLxxii — 19 
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pear  before  Fmnois  C.  Gallagher,  a  notary  public  in  the  city 
of  Philadelphia,  to  have  their  depositions  taken  in  the  action 
pending,  and  that  they  appeared  and  were  examined  as  adverse 
witnesses.  Counsel  also  offered  to  prove  actual  notice  of  the 
pendency  of  the  action  by  the  evidence  of  Willis  L.  Bryant, 
one  of  the  defendants,  taken  April  29, 1892,  before  Francis  G. 
Gallagher,  a  notary  public,  in  the  city  of  Philadelphia,  in  the 
action  pending,  in  which  he  testified  that  he  had  knowledge 
of  the  action  and  minutely  described  in  his  testimony  the 
lands  embraced  in  the  plaintiff's  prsecipe,  and  for  which  this 
ejectment  was  brought.  This  was  offered  agreeably  to  the  act 
of  the  18th  of  April,  1858,  P.  L.  467. 

The  offer  was  objected  to  by  defendant's  counsel  for  the 
reasons :  Firat — That  the  service  of  a  subpoena  is  not  such  a 
notice  as  would  require  the  defendant  to  appear  in  court,  nor 
to  act  as  defendant  therein ;  that  the  notice  is  not  such  as  is 
contemplated  by  the  act  of  assembly,  nor  have  Wainwright 
and  Bryant  ever  appeared  in  pursuance  thereof ;  and  the  facts 
as  stated  in  the  offer  are  not  the  full  facts.  Mr.  Bryant  did 
not  describe  the  lands,  but  the  description  was  put  in  the  ques- 
tion and  he  was  asked,  ^^  Do  you  recognize  these  pieces  ?  "  and 
replied,  "  In  a  general  way  I  would."  And  for  the  further 
reason  that  the  rule  to  take  depositions  in  the  case  referred  to 
in  the  offer  was  never  served  upon  either  Willis  L.  Bryant  or 
Chandler  P.  Wainwright,  but  was  served  only  on  the  attorneys 
of  Wm.  A.  Simpson,  as  shown  by  the  record. 

Objection  sustained  by  the  court.  Exception  taken  by  plain- 
tiff and  bill  sealed.  [1] 

Plaintiff  offered  docket  entry  and  record  in  case  No.  91  of 
December  term,  1890,  Spring  Gai*den  National  Bank  v.  Chand- 
ler P.  Wainwright  and  Willis  L.  Bryant,  tmding  as  Wainwright 
&  Biyant ;  an  exemplification  of  the  records  of  the  court  of 
common  pleas  No.  3,  Philadelphia,  No.  631  of  September  term, 
1889;  debt,  $17,888.25;  interest  from  June  8,  1890;  filed  and 
entered  in  Jefferson  county,  September  20, 1890.  Record  con- 
sidered in  evidence. 

Plaintiff  offered  fi.  fa.  on  above  judgment.  No.  14,  December 
term,  1890,  and  the  levy  thereon,  together  with  the  sheriff's 
return ;  inquisition  held  on  same  and  the  property  condemned. 

Plaintiff  offered  vend.  ex.  No.  28,  of  February,  1891,  (issued 
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on  above  judgment,)  together  with  the  levy  and  sheriffs  return, 
dated  January  81, 1891,  and  sale  to  S.  Davis  Page  for  the  sum 
of  «271. 

Plaintiff  offered  deed  from  Joseph  J.  Young,  sheriff,  to 
S.  Davis  Page,  dated  12th  day  of  February,  1891,  for  the  sev- 
eral pieces  of  land  described  in  the  writ ;  acknowledged  in  open 
court  February  12, 1891 ;  recorded  in  Jefferson  county  in  sher- 
iffs deed  book  2,  page  16. 

Plaintiff  offered  writ  of  summons  in  ejectment  dated  the 
17th  of  March,  1891,  with  the  sheriffs  return. 

Plaintiff  offered  so  much  of  the  defendant's  abstract  of  title 
as  showed  that  he  claimed  title  to  these  several  pieces  of  land 
under  Wainwright  and  Bryant,  and  offered  to  select  so  much 
of  his  specification  or  abstract  of  title  as  indicated  and  declared 
that  he  was  in  this  court  claiming  title  to  the  land  in  dispute 
by  viilue  of  a  sheriffs  sale  of  the  same  property  made  to  him 
prior  in  time  t9  that  made  to  plaintiff. 

Defendant  objected  to  plaintiff  picking  out  and  offering  por- 
tions of  the  abstract. 

Plaintiff  offered  the  whole  of  defendant's  abstract  of  title  for 
the  simple  purpose  of  proving  that  the  defendant  is  claiming 
under  Wainwright  and  Bryant,  and  for  no  other  purpose. 

Defendant's  counsel  say  that  they  have  no  objection  to  that 
so  far  as  it  is  competent  and  i*elevant.    Plaintiff  rests. 

Mr.  Jenks,  for  defendant:  As  the  plaintiff  has  shown  title 
out  of  Wainwright  and  Bryant  to  Mr.  W.  A.  Simpson  by  his 
own  evidence,  and  has  shown  no  title,  subsequent  to  our  sale,  in 
Wainwright  and  Bryant,  we  ask  the  court  to  direct  a  verdict  in 
our  favor. 

By  the  Court :  Do  you  rest  the  case  upon  the  part  of  the 
plaintiff,  gentlemen?  We  will  have  to  rule  one  way  or  the 
other. 

Mr.  Wm.  A.  Simpson,  defendant,  called  by  plaintiff  for  the 
purpose  of  cross-examination  and  duly  sworn,  testified. 

Mr.  Bucher :  Q.  Mr.  Simpson,  you  are  the  defendant  in  this 
ejectment  aren't  you  ?  A.  I  believe  so,  yes,  sir.  Q.  You  claim 
to  own  these  lands  for  which  we  have  brought  the  ejectment,  do 
you  not?  A.  I  do.  Q.  And  you  claim  them  in  the  right  of 
Wainwright  and  Bryant,  do  you  not  ?  A.  My  attorneys  must 
answer  that  question.     Q.  I  ask  yav^  sir?    A.  I  claim  them  by 
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virtue  of  a  sherifiTs  sale.  Q.  As  the  property  of  Wainwright 
and  Bryant?  A.  Sold  as  the  property  of  Wainwright  and 
Bryant. 

Cross-examination  by  Mr.  Jenks :  Q.  At  what  date  did  you 
buy  them  as  the  property  of  Wainwright  and  Biyant?  A.  I 
think  in  November  1889 ;  I  believe  that  is  the  time.  You  have 
the  dates  there. 

By  the  Court :  Do  you  rest  the  case  now,  gentlemen  ? 

Mr.  Bucher,  for  plaintiff:  Yes,  sir. 

By  the  Court :  Gentlemen  of  the  jury,  I  must  take  the  respon- 
sibility of  this  case.  The  parties  have  rested  here.  I  do  not 
think  it  sufiGcient  for  the  plaintiff  just  merely  to  rest  his  case 
on  this  title,  because  having  offered  the  defendant's  abstract  in 
evidence,  while  it  is  true  it  is  offered  for  the  purpose  of  showing 
a  claim  of  title  in  Mr.  W.  A.  Simpson,  under  Wainwright  and 
Bryant,  yet  it  shows  the  title  was  acquired  prior  to  the  title  of 
S.  Davis  Page,  and  the  defendant  can  rest  on  that  title,  and  the 
plaintiff  cannot  recover  unless  there  is  something  further  shown. 
There  is  no  question  about  that  in  my  mind  and,  under  the  evi- 
dence, I  shall  have  to  instruct  the  jury  to  find  for  the  defendant. 

Mr.  Bucher,  for  plaintiff:  Would  not  your  honor  better 
enter  a  compulsory  nonsuit  7 

Mr.  Jenks,  for  defendant:  We  would  rather  have  a  verdict 

By  the  Court:  We  will  take  a  verdict. 

Before  return  of  verdict  plaintiff  excepts  to  the  charge  and 
asks  that  the  same  be  filed  and  made  part  of  the  record.  Bill 
sealed.  [2] 

Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 

Urron  mngned  were,  (1)  julings  on  evidence,  quoting  the 
bill  of  exceptions ;  (2)  in  directing  a  verdict  for  defendant. 

H.  Clay  Campbell^  Alexander  (7.  White  and  J.  (7.  Bucher  with 
him,  for  appellant. — The  act  of  1858  does  not  designate  or 
prescribe  any  form  of  notice,  or  the  character  of  the  evidence 
to  be  produced  of  the  notice  required  by  the  act.  Unless  some 
form  is  especially  prescribed  it  is  not  necessary  that  the  notice 
be  given  in  any  particular  form,  and  mere  informalities  will  not 
vitiate  so  long  as  the  notice  does  not  mislead  and  gives  the 
neoessary  information :  16  Am.  &  Eng.  Ency.  of  Law,  808. 
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The  rule  of  the  common  law  is,  that  unless  directed  otherwise 
by  statute  or  rule  of  court,  parol  notice  is  good :  Dawson's  App., 
15  Pa.  480 ;  Hastlett  v.  Foster,  46  Pa.  471. 

The  plaintifiE  did  not,  by  offering  the  defendant's  abstract  for 
the  simple  purpose  of  showing  the  source  of  title  under  which 
he  claimed  and  made  defense  in  this  case,  put  in  evidence  the 
defendant's  title. 

The  cases  of  Yost  v.  Brown,  126  Pa.  92,  and  Brown  v.  Mc- 
Cormick,  135  Pa.  484,  when  fairly  considered,  are  not  applicable 
to  the  facts  in  this  case.  In  each  of  these  cases  a  deed  was 
offered  in  evidence  by  the  defendant,  and  nothing  to  rebut  the 
effect  of  the  deed  was  offered  by  the  plaintiff. 

The  offer  was  made  to  show  the  admission  of  the  defendant 
that  he  claimed  title  under  Wainwright  and  Bryant,  the  defend- 
ants in  the  judgment,  and  for  the  very  purpose  and  to  the 
extent  that  it  was  made  evidence  by  the  rule  of  court  No.  128, 
it  was  not  necessary  to  offer  any  testimony  to  prove  any  fact 
admitted  :  Lehman  v.  Howley,  95  Pa.  295 ;  2  Wharton,  Law  of 
Evidence,  sec.  112;  Neely  v.  Blair,  144  Pa.  250;  Kaiser  v. 
Fendrick  &  Young,  98  Pa.  528 ;  Turner  v.  Reynolds,  23  Pa. 
199 ;  Clark  v.  Trindle,  52  Pa.  492. 

George  A.  Jenks,  George  W.  Means  and  B,  M,  Clark  with 
him,  for  appellee. — Both  the  service  of  the  summons  and  the 
notice  are  required.  The  service  of  the  summons  must  precede 
the  notice.  The  summons  was  returned  "  nihil  habet "  as  to 
Wainwright  and  Bryant;  therefore,  if  there  had  been  any 
motion  before  the  court  for  any  action,  even  if  the  notice  plain- 
tiff proposed  to  prove  had  been  sufficient  as  a  notice,  it  would 
have  been  of  no  avail  to  bring  the  defendants  into  court  or  to 
subject  them  to  any  judgment  thereof. 

The  plaintiff  in  ejectment  must  recover  on  the  strength  of 
his  own  title.  The  defendant,  by  the  return  of  the  writ  served, 
is  shown  presumptively  to  be  in  possession.  The  burden  of 
the  proof  is  on  the  plaintiff  to  prove  affirmatively  his  right  to 
the  possession.    In  this  he  failed. 

In  order  to  entitle  himself  to  recover  plaintiff  was  bound  to 
prove  affirmatively  that  the  defendants  in  the  execution  were 
in  possession  of  the  land  at  the  time  of  the  levy  and  sale  either 
actually  or  constructively :  Yost  v.  Brown,  126  Pa.  93 ;  Bart* 
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ley  V.  Phillips,  165  Pa.  826;  Brown  v-  McCormick,  185  Pa. 
484. 

Opinion  by  Mr.  Justice  Williams,  January  6, 1896  : 
The  fii*st  assignment  of  error  cannot  be  sustained.  Three 
defendants  were  named  in  the  praecipe  and  summons.  As  to 
two  of  them  the  return  was  "  nihil  habet."  Personal  service 
was  made  upon  the  third  who  appeared  and  pleaded.  When 
the  case  was  reached  for  trial  on  the  issue  so  made  the  plaintiff 
offered  to  prove  that  the  other  defendants  had  actual  notice  of 
the  pendency  of  the  action  in  order  to  make  the  verdict  to  be 
rendered  binding  upon  them  under  the  act  of  1853.  This  offer 
was  properly  refused.  Before  this  proof  could  be  made,  it  was 
necessary  that  the  non-appearing  defendants  should  be  brought 
upon  the  record  by  a  service  on  their  agent  or  employee  in 
actual  charge  or  superintendence  of  the  land  described  in  the 
writ.  The  act  of  1858  authorized  judgment  against  one  thus 
brought  upon  the  record  by  constructive  service,  if  it  was  made 
to  appear  that  he  had  actual  notice  of  the  fact  that  the  action 
was  pending.  There  was  no  constructive  service  in  this  case, 
but  a  return  that  the  defendants  Wainwright  and  Bryant  hud 
nothing  by  which  such  service  could  be  made. 

The  second  assignment  raises  an  important  question  of  prac- 
tice. This  case  had  been  put  at  issue  under  a  rule  of  the  court 
of  common  pleas  of  Jefferson  county  which  requires  that  a 
plaintiff  in  ejectment  shall  file  an  abstract  or  brief  of  his  title. 
When  this  is  done  it  becomes  the  duty  of  the  defendant  to  file 
in  like  manner  an  abstract  of  the  title  upon  which  he  defends 
his  possession.  The  plaintiff  must  then  I'ejoin  stating  the  an- 
swer he  expects  to  make  at  the  trial  to  the  title  so  set  up  by 
the  defendant.  The  real  breadth  of  the  controversy  is  thus 
ascertained  and  the  evidence  is  limited  accordingly.  In  this 
case  the  plaintiff's  brief  of  title  showed  that  he  claimed  through 
Wainwright  and  Biyant  by  means  of  a  sheriff's  sale  made  in 
1891  upon  a  judgment  entered  against  them  in  favor  of  the 
Spring  Garden  National  Bank.  The  defendant  then  filed  an 
abstract  of  his  title  showing  that  he  also  claimed  under  Wain- 
wright and  Bryant  by  virtue  of  an  earlier  sheriff's  sale  made  in 
1890.  This  sale  he  averred  divested  the  title  of  Wainwright 
and  Bryant  so  that  no  title  passed  to  the  plaintiff  by  virtue  of 
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the  subsequent  sale  made  to  him.  The  question  presented  by 
the  abstracts  at  this  time  was  over  the  priority  of  the  respective 
sales;  the  defendant  alleging  that  the  sale  under  which  he 
claimed  was  made  in  1890,  and  left  no  claim  in  Wainwright 
and  Bryant  that  could  pass  by  the  sale  of  1891  to  the  plaintifiF. 
The  plaintiffs  rejoinder  admitted  the  prioi-ity  of  the  sale  to  the 
defendant  but  alleged  that  the  judgment  by  means  of  which  it 
was  affected  was  made  to  hinder,  delay  and  defraud  the  cred- 
itors of  Wainwright  and  Biyant,  and  was  therefore  absolutely 
void  as  against  the  creditors  sought  to  be  defrauded,  of  whom 
the  Spring  Garden  National  Bank  was  one.  This  brought  the 
issue  down  to  a  single  question  of  fact,  viz,  was  the  judgment 
and  sale  under  which  the  defendant's  title  was  acquired  valid  ? 
If  it  was,  then  as  it  was  first  in  time  it  passed  the  title  of  Wain- 
wright and  Bryant  to  him ;  but  if  it  was  fraudulent,  as  the  plain- 
tiff alleged,  then  the  second  sale  passed  the  title  and  it  was  now 
held  by  the  plaintiff. 

At  the  trial  the  plaintiff  properly  began  his  evidence  at  what 
was  shown  by  the  abstracts  to  be  the  common  source  of  title, 
viz,  the  title  of  Wainwright  and  Bryant.  He  put  in  evidence 
the  judgment  against  them  in  favor  of  the  Spring  Garden  Na- 
tional Bank,  the  sheriff^s  sale  and  deed  to  himself  and  the 
return  of  the  sheriff  to  the  summons  in  ejectment.  This  showed 
the  title  he  had  set  out  in  his  abstract,  and  gave  him  a  right, 
prima  facie,  to  recover  upon  showing  title  in  the  defendants  in 
the  judgment.  This  he  could  do  by  tracing  the  title  from  the 
commonwealth  down  to  them  or  by  showing  that  the  defendant 
recognized  their  title  and  claimed  under  it.  He  adopted  the 
latter  and  shorter  method.  He  offered  the  defendant's  abstract 
**  for  the  simple  purpose  of  proving  that  the  defendant  is  claim- 
ing under  Wainwright  and  Bryant  and  for  no  other  purpose." 
The  offer  was  admitted  without  objection  for  the  purpose  stated, 
and  the  fact  was  thus  brought  to  the  attention  of  the  court  and 
the  jury  that  Wainwright  and  Bryant  were  the  common  source 
of  title,  and  that  the  question  on  which  the  action  depended  was 
whether  the  plaintiff  or  defendant  held  their  title.  The  defend- 
ant's abstract  having  been  offered  and  admitted  for  a  specific 
pui-pose,  was  before  the  jury  for  no  other  purpose.  No  partic- 
ular instrument  or  averment  contained  in  it  became  a  part  of 
the  plaintiff's  case,  so  as  to  relieve  the  defendant  from  making 
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out  his  own  title.  What  did  become  a  part  of  the  plaintifiTa 
case  because  of  the  offer  of  the  abstract  was  that  the  defend- 
ant's title  began  with  the  same  parties  from  whom  the  plaintiff 
derived  his  title.  This  amounted  to  an  admission  by  the  de> 
fendant  that  Wainwright  and  Bryant  once  held  a  good  title  to 
the  land.  It  did  nothing  more.  Its  effect  was  the  same  as 
though  the  plaintiff  had  shown  title  out  of  the  commonwealth 
and  traced  the  same  through  the  intermediate  holders  to  Wain- 
wright and  Bryant.  The  plaintiff  should  then  have  rested. 
For  some  reason  however  that  is  not  apparent  he  undertook  to 
duplicate  this  proof,  and  called  the  defendant  and  inquired  of 
him  if  he  did  not  claim  title  under  Wainwright  and  Bryant. 
He  replied  that  he  did.  He  was  then  cross-examined  by  his 
own  counsel  and  stated  in  substance  that  the  title  claimed  by 
him  was  under  a  sheriff's  sale  made  in  1890.  The  only  sub- 
ject upon  which  cross-examination  was  proper,  was  whether  he 
did  in  fact  claim  under  the  title  of  Wainwright  and  Bryant. 
How  he  claimed,  whether  through  a  private  or  a  judicial  sale, 
was  part  of  his  own  case  and  could  not  be  injected  into  the  case 
of  the  plaintiff  in  this  manner.  The  motion  for  a  binding  in- 
struction to  the  jury  to  find  for  the  defendant  rested  on  the 
reason  stated  by  his  counsel,  that  ^^  the  plaintiff  has  shown  title 
out  of  Wainwright  and  Bryant  to  W.  A.  Simpson  by  his  own 
evidence,  and  has  shown  no  title  subsequent  to  our  title  in 
Wainwright  and  Bryant."  This  was  a  misconception  of  the 
effect  of  the  evidence. 

The  plaintiff  had  not  shown  title  out  of  Wainwright  and  Biy- 
ant  by  his  offer.  He  had  offered  to  show,  and  had  shown,  only 
^^  that  the  defendant  is  claiming  title  under  Wainwright  and 
Bryant,"  or  in  other  words  that  the  defendant  admitted  that 
the  title  of  Wainwright  and  Bryant  was  a  good  title.  This 
was  all,  and  it  did  not  justify  the  instruction  asked  for  and 
actually  given  by  the  learned  trial  judge.  The  burden  of  show- 
ing how  he  derived  his  title  from  the  common  source,  and  that 
the  sale  under  which  he  claimed  was  prior  in  time  to  that  under 
which  the  plaintiff  claimed,  was  still  on  the  defendant.  When 
he  had  laid  his  title  before  the  jury  in  any  competent  manner 
the  burden  of  showing  its  invalidity  would  then  have  rested  on 
the  plaintiff ;  but  the  fact  that  he  used  the  defendant's  admis- 
sion of  the  validity  of  the  title  of  Wainwright  and  Bryant 
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instead  of  establishing  that  title  by  tracing  it  from  the  common- 
wealth to  them,  did  not  put  that  burden  on  him.  The  effect 
of  showing  a  common  source  of  title  is  well  settled :  Turner  v. 
Reynolds,  23  Pa.  199 ;  Clark  v.  Trindle,  52  Pa.  492 ;  Riddle  v. 
Murphy,  7  S.  &  R.  230.  Nor  can  this  judgment  be  sustained  on 
the  ground  that  the  plaintiff  did  not  show  possession  in  Wain- 
wright  and  Bryant  at  the  date  of  the  sheriff's  sale  under  which 
he  claimed  in  accordance  with  the  rule  laid  down  in  Yost  v. 
Brown,  126  Pa.  92.  In  that  case  the  plaintiff  did  just  what 
the  plaintiff  in  this  case  did.  He  put  in  evidence  the  judgment 
on  which  the  sheriff's  sale  was  made,  the  process  upon  it,  the 
sheriff's  sale,  and  the  acknowledgment  of  the  sheriff's  deed. 
He  then  offered  the  summons  in  ejectment  and  the  sheriff's 
return,  and  rested.  The  defendant  then  entered  upon  his  de- 
fense and  showed  a  sale  and  conveyance  of  the  land  by  the 
defendant  in  the  judgment  to  a  third  person  before  the  judg- 
ment which  the  plaintiff  had  given  in  evidence  was  entered  and 
rested. 

Upon  this  state  of  the  evidence  it  was  held  that  the  presump- 
tion that  possession  follows  the  title  was  stronger  than  the  pre- 
sumption of  possession  arising  from  a  return  of  service  upon 
the  defendant  in  ejectment,  and  should  therefore  prevail  until 
rebutted  by  evidence  showing  that  the  possession  of  the  defend- 
ant in  the  judgment  continued  notwithstanding  his  sale.  The 
principle  on  which  that  case  was  decided  has  no  application 
whatever  to  this.  This  was  a  contest  between  rival  claimants 
under  successive  sheriff's  sales  in  which  the  later  purchaser  had 
to  attack  the  validity  of  the  eai'lier  sale  or  fail  in  his  action.  If 
the  first  sale  was  fraudulent  then  the  purchaser  under  the  second 
acquired  the  title  of  the  defendants  in  the  judgment,  and  both 
as  to  them  and  the  purchaser  at  the  first  and  fraudulent  sale,  is 
entitled  to  recover. 

The  judgment  is  reversed  and  a  venire  facias  de  novo  awarded. 
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C.  F.  Smeltzer  v.  Sumner  F.  Goslee,  Defendant,  and 
George  Weddell,  Executor  of  Elijah  McGrew,  De- 
ceased, Garnishee,  Appellant. 

Trusts  and  trustees-- Spendthrift  trust— WiU—AUachment  execution. 
Testator  gave  the  west  end  of  bis  farm  to  A.  and  ber  four  cbildren,S. 
being  tbe  oldest.  He  further  provided  as  follows :  *•  I  direct  my  executor 
to  make  sale  of  tbe  coal  of  the  west  end,  when  the  said  S.  arrives  at  the 
age  of  twenty-one  years ;  and  the  proceeds  to  be  under  the  control  of  my 
executor,  and  to  go  to  the  use  of  the  said  A.  and  her  four  named  children, 
when  necessity  requires,  share  and  share  alike."  Held^  that  tbe  will  did 
not  create  a  spendthrift  tinist  in  favor  of  the  children. 

Argued  Oct.  9,  1896.  Appeal,  No.  188,  Oct.  T.,  1895,  by 
garnishee,  from  judgment  of  C.  P.  Westmoreland  Co.,  Aug.  T., 
1893,  No.  877,  in  favor  of  plaintiff,  on  attachment  execution. 
Before  Sterrett,  C.  J.,  Green,  Williams,  McCollum, 
Mitchell  and  Fell,  JJ.    AflBrmed. 

Case  stated  on  attachment  execution. 

From  the  case  stated  it  appeared  that  in  August  term,  1893, 
plaintiff  recovered  a  judgment  against  Sumner  F.  Goslee,  and 
issued  an  attachment  execution  thereon  with  notice  to  George 
Weddell,  executor  of  Elijah  McGrew,  deceased.  The  garnishee 
admitted  that  he  had  in  his  hands  $600  to  be  applied  to  the  use 
of  the  defendant  under  the  will  of  Elijah  McGrew.  The  mate- 
rial portions  of  the  will  are  as  follows : 

"  2nd.  I  give  and  bequeath  to  Amanda  Goslee,  Samuel  M. 
Goslee,  Robert  A.  Goslee,  Sumner  Goslee  and  Catharine  Gos- 
lee, children  of  the  said  Amanda,  the  west  end  of  my  farm,  the 
centre  of  the  railroad  to  be  the  dividing  line  between  the  west 
and  east  ends  of  said  farm. 

"Also,  I  give  to  the  said  Amanda  Goslee,  two  horses,  two  sets 
of  horse  gears,  one  wagon,  one  plough  and  harrow,  and  I  direct 
my  executor  to  make  sale  of  the  coal  of  the  west  end,  when 
the  said  Samuel  M.  Goslee  arrives  at  the  age  of  twenty-one 
years ;  and  the  proceeds  to  be  under  the  control  of  my  exec- 
utor, and  to  go  to  the  use  of  the  said  Amanda  and  her  four 
named  children,  when  necessity  requires,  share  and  share  alike." 
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Under  this  claase,  the  garnishee  contended  that  a  spendthrift 
trust  was  created,  and  that  the  share  of  Sumner  F.  Goslee  was 
not  attachable  in  his  hands  for  debts  contracted  by  the  said 
Sumner,  without  the  consent  of  the  said  executor  who  was  made 
a  trustee  under  the  terms  of  the  said  will. 

The  court,  in  an  opinion  by  Doty,  P.  J.,  entered  judgment 
for  plaintiff. 

Error  (utigned  was  entry  of  judgment  as  above. 

Sila9  McCormick  and  Edward  B.  McConnicky  for  appellant. 

Spendthrift  trusts  when  reasonable  and  clearly  defined  will 
be  upheld  in  equity,  on  the  ground  of  the  testator's  right  of 
dominion  over  his  own  property,  for  a  reasonable  time :  Bru 
baker  v.  Huber,  2  Dist.  708 ;  Girard  Life  &  Trust  Co.  v.  Cham- 
hers,  46  Pa.  486;  Keyser  v.  Mitchell,  67  Pa.  478;  Phila.  Trust 
Co.  V.  Guillou,  100  Pa.  254 ;  Overman's  App.,  88  Pa.  276 ; 
Smith  V.  Savidge,  4  Penny.  820 ;  Hill  on  Trustees,  494. 

An  attaching  creditor  stands  in  the  shoes  of  his  debtor,  and 
any  equities  that  could  be  set  up  against  the  latter  are  equally 
available  against  the  former :  Millinger  v.  Hartupee,  53  Pa.  866. 

Ftn.  E.  WilliafMy  for  appellee,  filed  no  paper-book,  but  made 
oral  argument  before  the  court. 

Pbb  Cubiam,  January  6, 1896  : 

The  sole  question  for  decision  in  the  court  below  was  whether, 
under  the  facts  agreed  upon  and  embodied  in  the  case  stated, 
the  plaintiff  was  entitled  to  judgment  against  the  garnishee 
defendant  for  the  amount  of  the  debt,  interest  and  costs  in  the 
original  judgment,  and  costs  of  the  attachment  execution  ? 

We  have  considered  the  record  with  special  reference  to  the 
question  presented  and  are  all  of  opinion  that  there  is  no  error 
in  the  conclusion  reached  by  the  learned  president  of  the  com- 
mon pleas,  and  hence  the  judgment  entered  in  favor  of  the 
plaintiff  should  not  be  disturbed. 

Judgment  affirmed. 
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"T72       300 
25  SC  '175 

215      »446l   -^^^^^^  Messmore,  use  of  I.  L.  Messmore,  v.  John  Mor- 
,  rison,  Administrator  of  the  Estate  of  Joseph  Morrison, 

172     300  '  r  » 

tm^m  Deceased,  Appellant. 

Promissory  note — Form  of— Consideration — Seal— Interest. 

A  promissory  note  under  seal  was  as  follows :  **  For  value  received  five 
thousand  dollars  to  pay  A.  M.  or  order  five  thousand  dollars  with  interest 
at  the  rate  of  six  per  cent  without  defalcation  or  stay  of  execution.^^  Held 
(1)  that  the  instmment  imported  an  undertaking  by  the  maker  for  value 
received  to  pay  A.  M.  or  order  the  sum  mentioned  in  it ;  (2)  that  interest 
should  be  computed  from  the  date  of  the  note. 

Promissory  notes. — Demand— Action. 

A  promissory  note  which  mentions  no  time  of  payment  is  due  forth- 
with, and  nn  action  may  be  maintained  against  the  maker  without  any 
demand. 

Practice,  C.  P.— Trial— Admission  of  evidence. 

Where  a  paity  opposing  the  admission  of  evidence  enumerates  his 
objections,  all  that  are  not  enumei*ated  aL*e  waived:  Lovett^s  Exrs.  v. 
Mathews,  24  Fa.  330. 

Practice,  8.  G. 

After  two  tinals  of  a  case  in  the  court  below  without  a  suggestion  in 
any  form  that  the  execution  of  the  note  in  suit  by  the  defendant's  intestate 
was  not  sufficiently  proved,  his  representative  has  no  standing  to  raise  the 
question  on  appeal. 

Argued  Oct.  9, 1895.  Appeal,  No.  179,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Greene  Co.,  Jan.  T.,  1894, 
No.  128,  on  verdict  for  plaintiff.  Before  Stbrrett,  C.  J., 
Green,  Williams,  McCollum,  Mitchell  and  Fell,  JJ. 
Affirmed. 

Assumpsit  on  a  promissory  note.     Before  Mestrezat,  J« 
The  plaintiff  offered  in  evidence  the  note,  which  was  as  fol- 
lows: 

"$50000  Uniontown  For  value  received 

five  thousand  dollars  to  pay  Amanda  Messmore  or  order  five 
thousand  dollars  with  Interest  at  the  rate  of  Six  per  cent  with- 
out Defalcation  or  Stay  of  Execution  Witness  my  hand  and 
Seal  this  11th  day  of  September  A.  D.  1877 

hi! 

"  Witness  W.  L.  Collins      Joseph  +  Morrison  [Sb]  " 

mark 
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The  defendant  objected  to  the  admission  of  the  note,  (1)  on 
the  ground  that  the  paper  referred  to  is  not  a  bill  or  obligation 
of  Joseph  MoiTison,  deceased,  upon  which  any  action  can  be 
maintained;  (2)  that  the  instrument  is  fatally  incomplete  in 
this,  there  is  no  promise  to  pay  on  the  part  of  Joseph  Morrison 
to  Amanda  Messmore  any  sum  of  money. 

Objection  overruled  and  bill  sealed.  [1] 

The  court  charged  as  follows : 

From  the  testimony  in  the  case  it  appears  that  the  attesting 
witness  W.  L.  Collins  is  dead.  The  plaintiff  in  order  to  prove 
the  execution  of  this  paper  has  offered  the  deposition  of  two 
witnesses,  the  brothers  of  W.  L.  Collins,  who  testify  that  they 
are  well  acquainted  with  the  handwriting  of  W.  L.  Collins, 
and  that  they  believe  this  signature  to  this  paper  to  be  genuine. 

The  defendant  denies  his  liability  on  this  instrument  of  writ- 
ing. First.  Because  no  action  will  lie  thereon.  And,  secondly. 
Because  if  action  could  be  maintained,  prior  demand  is  neces- 
sary, and  was  not  made. 

We  don't  think  that  either  of  these  defenses  is  good.  And 
as  the  testimony  as  to  the  execution  of  this  paper  is  not  contro- 
verted we  instruct  you  to  find  a  verdict  for  the  plaintiff  for  the 
amount  claimed  by  him.  [6,  7,  8,  9] 

Defendant's  points  were  as  follows : 

1.  The  burden  of  proof  is  on  the  plaintiff  to  show  that  de 
mand  for  payment  of  the  paper  or  instrument  upon  which  this 
suit  was  brought  was  made  on  Joseph  Morrison  in  his  lifetime, 
or  upon  John  Monison,  his  administrator,  after  the  granting  of 
letters  of  administration,  and  if  the  jury  believe  from  the  evi- 
dence that  there  was  no  demand  made  upon  Joseph  Morrison 
in  his  lifetime  for  the  payment  of  the  paper  or  writing  upon 
which  this  suit  was  brought,  and  that  no  demand  was  made  by 
the  plaintiff  of  John  Morrison,  administrator  of  the  said  Joseph 
Moirison,  deceased,  for  the  payment  thereof  after  the  granting 
of  letters  of  administration  and  before  the  bringing  of  this  suit, 
the  plaintiff  cannot  recover  and  the  verdict  of  the  jury  should 
be  for  the  defendant.    Answer :  Refused.  [2] 

2.  As  the  plaintiff  relies  upon  a  demand  made  on  John  Mor- 
rison for  payment  of  the  instrument  upon  whicU  this  suit  was 
brought,  the  burden  of  proof  is  on  the  plaintiff  to  prove  by  clear 
and  satisfactoiy  evidence,  to  the  satisfaction  of  the  jury,  that 
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said  demand  was  made  oo  John  Morrison,  administrator  of 
Joseph  MoiTison,  deceased ;  and  even  if  the  jury  should  be  sat- 
isfied from  the  evidence  that  a  demand  was  made  of  John  Mor- 
rison on  the  day  the  letters  of  administi-ation  were  granted  to 
hiro,  but  before  the  granting  of  said  letters  of  administration, 
the  same  would  be  no  such  demand  as  would  entitle  the  plain- 
tiff to  maintain  this  action,  and  the  verdict  of  the  jury  should 
be  for  the  defendant.  Answer :  As  no  demand  was  necessary, 
this  point  is  refused.  [3] 

3.  That  the  writing  or  instrument  given  in  evidence  by  the 
plaintiff  is  fatally  incomplete  in  that  it  does  not  contain  a 
promise  on  the  part  of  Joseph  Morrison  nor  any  word  or  words 
which  amount  to  a  promise  on  the  part  of  the  said  Joseph  Mor- 
rison, nor  synonymous  with  or  equivalent  to  a  promise  to  pay 
to  Amanda  Messmore  85,000,  and  therefore  the  said  writing  or 
instrument  is  unfinished  and  is  void,  and  the  verdict  should 
be  for  the  defendant.    Answer:  Refused.  [4] 

4.  That  under  all  the  evidence  in  the  case  the  verdict  of  the 
jury  should  be  for  the  defendant     Answer :  Refused.  [5] 

Verdict  and  judgment  for  plaintiff  for  $10,296.67.  Defend- 
ant appealed. 

Errors  assigned  were,  (1)  ruling  on  evidence,  quoting  the  bill 
of  exceptions ;  (2-9)  above  instructions,  quoting  them. 

A.  A.  Purmany  W.  H.  Barh^  Joseph  PatUm^  F.  W.  Downey 
and  It.  F.  Downey  with  him,  for  appellant. — The  court  permit- 
ted the  writing  in  question  to  be  i-ead  to  the  jury  without  suffi- 
cient proof  of  its  execution :  1  Best  on  Evidence,  Morgan*s  ed. 
sec.  284 ;  1  Wharton's  Law  of  Evidence,  sec.  677. 

The  instrument  in  question  is  fatally  incomplete,  and  is  mere 
waste  paper.  As  there  is  no  promise  contained  in  the  instru- 
ment in  question,  there  is  no  undertaking  on  the  part  of  Joseph 
Morrison  and  without  it  no  action  can  be  sustained  on  the  so- 
called  single  bill :  Brown  v.  Oilman,  18  Mass.  157 ;  Douglass 
&  Dunn  V.  Wilkinson,  6  Wend.  687 ;  Gibson  v.  Miner,  1  H. 
Black,  608 ;  Ernst  v.  Steckman,  74  Pa.  13 ;  Tomson  v.  Gordon, 
72  Ala.  455 ;  Krouskop  v.  Shontz,  51  Wis.  204 ;  Bishop  on  Con- 
tracts, sec.  379. 

Even  if  the  court  should  interpret  the  vmting  in  question  is 
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a  yalid  instrument,  still  as  there  is  no  time  fixed  for  the  pay- 
ment of  the  $5,000,  the  time  of  credit  allowed  in  said  writing 
is  contingent  and  therefore  no  action  can  be  maintained  thereon 
without  showing  a  demand  for  payment  before  suit  brought: 
Robson  V.  Godfrey,  1  Starkie,  220 ;  Hall  v.  Toby,  110  Pa.  818 ; 
Rhodes  v.  Reed,  89  Pa.  486. 

JamtB  JS.  Sat/erSy  for  appellee. — When  a  party  opposing  the 
admission  of  evidence  enumemtes  his  objections,  all  that  are 
not  enumerated  are  waived :  Lovett  v.  Mathews,  24  Pa.  880. 

Debts  by  specialty  are  such  whereby  a  sum  of  money  becomes 
or  is  acknowledged  to  be  due  by  deed  on  an  instrument  under 
seal:  2  Blackstone,  465;  Januaiy  v.  Goodman,  1  Dallas,  208. 

The  note  had  the  ingredients  of  a  promissory  note  :  Davega 
V.  Moore,  8  McCord,  482 ;  Hussey  v.  Winslow,  69  Me.  170 ; 
Franklin  v.  March,  6  N.  H.  864 ;  Coursin  v.  Ledlie,  31  Pa.  509 ; 
Grant  v.  Da  Costa,  8  M.  &  S.  851 ;  1  Randolph  on  Com.  Paper, 
sec.  87;  Addison  on  Contracts,  1000;  Cummings  &  Manning 
V.  Gassett,  19  Vt.  808 ;  Harrow  v.  Dugan,  6  Dana,  841 ;  Kountz 
V.  Kennedy,  68  Pa.  187;  Miller  v.  Reed,  27  Pa.  244. 

As  no  time  of  payment  was  expressed  in  the  note,  the  law 
adjudges  the  money  to  be  payable  immediately.  A  right  of 
action  accrued  at  once :  Hall  v.  Toby,  110  Pa.  320. 

A  promissory  note  payable  on  demand,  with  or  without  inter- 
est, is  due  forthwith.  There  is  no  divided  opinion  here  or  in 
England  that  upon  such  a  note,  with  or  without  interest,  an 
action  may  be  maintained  against  the  maker  without  any  de- 
mand, because  it  is  due :  Wheeler  v.  Warner,  47  N.  Y.  519 ; 
Middleton  v.  Boston  Locomotive  Works,  26  Pa.  258 ;  Rhoads 
V.  Reed,  89  Pa.  488;  McConeghy  v.  Kirk,  68  Pa.  202. 

Opinion  by  Mr.  Justice  McCollum,  January  6, 1896 : 
We  think  the  writing  in  question  fairly  includes  a  promise 
by  the  maker  of  it  ^^  to  pay  Amanda  Messmore  or  order  five 
thousand  dollars  with  interest  at  the  rate  of  six  per  cent  with- 
out defalcation  or  stay  of  execution."  It  expi*essly  acknowl- 
edges the  receipt  of  a  consideration  and  it  is  under  seal.  It  is 
payable  forthwith  because  where  no  time  is  named  for  payment 
the  law  so  decides.  The  natural  inference  from  the  language  of 
the  instrument  is  that  the  consideration  passed  from  the  payee 
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to  the  maker  and  that  it  consisted  of  a  loan  of  the  sum  to  be 
paid  to  her  or  her  order  as  therein  stated.  The  first  mention  of 
this  sum  is  certainly  reconcilable  with  such  a  construction  of 
the  obligation,  and  otherwise  without  significance.  The  instru- 
ment clearly  imports  an  undertaking  for  value  received  to  pay 
the  plaintiff  or  order  the  sum  mentioned  in  it,  and  the  only 
reasonable  inference  from  the  language  of  it  is  that  the  party 
who  executed  it  and  received  the  consideration  for  the  promise, 
by  a  plain  implication  included  in  it,  is  the  party  to  pay  in 
accordance  with  its  terms. 

The  objection  that  the  evidence  does  not  sufficiently  show  the 
execution  of  the  instrument  by  the  Joseph  Morrison  whose 
estate  is  represented  by  the  defendant  comes  too  late.  It  was 
not  made  on  the  trial  and  the  rule  is  that  ^^  where  a  party  oppos- 
ing the  admission  of  evidence  enumemtes  his  objections,  all  that 
are  not  enumerated  are  waived : "  Lovett's  Exrs.  v.  Mathews, 
24  Pa.  880. 

After  two  trials  of  the  case  in  the  court  below  without  a  sug- 
gestion in  any  form  that  the  execution  of  the  note  by  the  defend- 
ant's intestate  was  not  sufficiently  proven,  his  representative  has 
no  standing  to  raise  the  question  on  this  appeal.  We  will  add, 
however,  that  an  examination  of  the  evidence  relating  to  the 
execution  of  the  note  shows  that  the  objection  now  taken  to  its 
sufficiency  is  groundless. 

The  defendant  contends  that  a  suit  cannot  be  maintained  on 
the  instrument  in  question  without  a  previous  demand  upon 
him  or  the  maker  for  payment  of  it.  In  considering  this  con- 
tention it  is  worthy  of  note  that  the  husband  of  the  plaintiff 
testified  that  before  suit  brought  and  after  letters  of  administrar 
tion  were  issued  to  the  defendant  he  demanded  of  him  payment 
of  the  note,  and  payment  was  refused ;  and  further  that  this 
testimony  was  not  conti-adicted  by  the  defendant.  But  waiv- 
ing consideration  of  the  evidence  on  this  point  there  was  noth- 
ing shown  which  cast  on  the  plaintiff  .the  burden  of  submitting 
affirmative  and  direct  proof  of  a  demand  before  suit:  Hall  et  al. 
V.  Toby,  110  Pa.  818 ;  McConeghy  v.  Kirk,  68  Pa.  200,  and 
Rhoads  v.  Reed,  89  Pa.  486. 

Interest  on  the  sum  to  be  paid  to  Amanda  Messmore  or  order 
was  properly  computed  from  the  date  of  the  obligation  and  the 
claim  that  it  should  have  been  calculated  from  a  later  date  )iaa 
nothing  to  support  it. 
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The  matters  to  which  we  have  referred  constitute  the  material 
ingredients  of  the  defense,  and  having  duly  considered  them 
we  are  satisfied  that  they  furnish  no  ground  for  reversing  the 
judgment 

The  specifications  of  error  are  overruled. 

Judgment  affirmed. 
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Security  Savings  and  Loan  Association,  a  Corporation,    L^^^  ^^^ 
Appellant,  v.  Hester  A.  Anderson  and  David  G.  Ander-     tm  t^ 
son,  with  Notice  to  Mary  A.  Stickel,  Terre  Tenant. 

Affidavit  of  defense^Excepttorir— Appeal— Act  of  April  18,  1874. 

To  sustain  an  appeal  from  an  order  of  the  court  below  refusing  to  enter 
judgment  for  want  of  a  sufficient  affidavit  of  defense,  an  exception  must 
be  taken  to  the  order  as  required  by  the  act  of  April  18, 1874,  P.  L.  64. 

The  act  of  April  18,  1874,  P.  L.  64,  was  intended  to  reach  only  clear 
cases  of  error  in  law,  and  the  Supreme  Court  will  not  consider  an  appeal 
under  the  act  where  at  most  there  is  merely  a  doubt  as  to  the  correctness 
of  the  decision  of  the  lower  court 

Argued  Oct  9,  1896.  Appeal,  No.  238,  Oct.  T.,  1895,  by 
plaintiff,  from  order  of  C.  P.  Westmoreland  Co.,  Feb.  T.,  1895, 
No.  444,  discharging  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense.  Before  Stbrrett,  C.  J.,  Geebk,  Wil- 
liams, McCoLLUM,  Mitchell  and  Fell,  JJ.    Affirmed. 

Scire  facias  sur  mortgage. 

The  terre  tenant  filed  an  affidavit  of  defense,  which  was  as 
follows : 

1.  The  aforesaid  mortgage  is  a  building  and  loan  association 
mortgage,  payable  in  monthly  installments,  and  the  scire  facias 
issued  thereon,  a  copy  of  which  was  served  upon  deponent,  does 
not  show  on  its  face  any  forfeiture  or  immediate  cause  of  action. 

2.  The  said  scire  facias,  the  copy  of  the  same  served  upon 
deponent  being  hereunto  attached  and  made  part  of  this  affi- 
davit of  defense,  contains  the  following  paragraph : — "  But  pro- 
vided further  also.  That  in  case  default  be  made  in  the  payment 
of  the  said  principal  or  interest  for  the  period  of  six  months  * 
(days),  after  the  same  shall  become  due  and  payable  as  afore- 

VoL.  CLXxn — 20 
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said,  the  whole  of  said  principal  and  interest  shall  forthwith 
become  due  and  payable,  and  a  writ  of  scire  facias  may  at  once 
be  issued  on  this  mortgage  and  prosecuted  to  judgment  and 
execution  of  the  whole  amount  of  the  said  principal  and  inter- 
est then  unpaid,  together  with  all  fees,  costs  and  expenses  of 
such  proceedings,  including  an  attorney's  commission  of  five 
per  centum  for  the  collection  thereof  as  by  the  same  indenture 
manifestly  appears." 

Your  deponent  ave^B  that  no  such  proviso  is  to  be  found  in 
the  mortgage  upon  which  said  writ  of  scire  facias  was  issued ; 
but  on  the  contrary  the  said  mortgage  provides  that  in  case 
default  be  made  in  the  payment  of  the  installments  at  the  times 
and  in  the  manner  therein  specified,  the  mortgagee  may  sell 
the  real  estate  described  in  the  mortgage  at  public  auction ; 
and  further,  that  if  default  be  made  in  any  of  the  conditions  or 
covenants,  the  mortgagee  may  take  possession  of  the  mort- 
gaged premises ;  and  by  thus  providing  other  remedies  virtu- 
ally waives  the  action  of  scire  facias. 

3.  That  at  the  time  the  mortgage  on  which  this  sci.  fa.  is 
issued  was  executed,  to  wit,  November  25,  1891,  Hester  A. 
Anderson  and  D.  G.  Anderson,  the  mortgagors  therein,  were 
not  the  owners  of  the  mortgaged  premises;  but  on  the  contrary 
the  title  thereto  at  that  time  and  for  a  long  time  prior  thereto), 
was  in  Mary  A.  Stickel,  your  deponent,  who  acquired  said  title 
in  the  following  manner: 

Prior  to  the  27th  day  of  Februar)%  1891,  the  title  to  the  said 
premises  was  in  Hester  A.  Andei-son  by  deed  from  James  Haw- 
thorne and  wife,  dated  May  26,  1888,  but  on  the  said  27th  day 
of  February,  1891,  the  said  premises  were  duly  conveyed  tt) 
deponent  by  the  said  Hester  A.  Anderson,  under  articles  of 
agreement  which  were  duly  executed  by  the  said  Hester  A. 
Anderson  and  in  which  her  husband,  D.  G.  Anderson,  joined. 
'  A  copy  of  said  articles  of  agreement  being  hereunto  attached 
and  made  part  of  this  affidavit  of  defense. 

4.  That  in  the  said  articles  of  agreement  deponent  agi-eed 
to  pay  for  the  said  property  the  sum  of  $1,800 ;  and  that  depo- 
nent paid  to  the  said  Andersons  the  sum  of  $300  cash  down 
on  the  said  articles  at  the  time  of  their  execution,  and  con- 
tinued to  make  payments  to  the  amount  of  more  than  $518, 
until  she  accidentally  discovered  during  the  year  1894  that  the 
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said  Andei'sons  had  mortgaged  the  premises  to  the  plaintiffs  in 
this  action,  although  the  said  Andersons  well  knew  that  they 
had  previously  sold  the  said  premises  to  deponent. 

5.  That  deponent  went  into  possession  of  said  premises  on 
the  1st  day  of  April,  1891,  and  made  valuable  improvements 
thereon  to  the  amount  of  $800,  and  deponent  was  in  possession 
of  the  said  premises  under  said  articles  of  agreement  when  the 
mortgage  now  in  question  was  executed  to  the  plaintiffs  in  this 
action,  on  the  26th  day  of  November,  1891,  and  has  been  in 
continuous  possession  from  the  said  1st  day  of  April,  1891, 
down  to  the  present  time. 

6.  That  the  mortgagees,  plaintiffs  in  this  action,  had  notice 
of  deponent's  title  by  reason  of  the  possession  of  deponent  as 
aforesaid. 

All  which  deponent  believes  and  expects  to  be  able  to  prove 
on  the  trial  of  this  cause. 

Plaintiff  entered  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense,  which  was  discharged  by  the  court  and  no 
exception  taken. 

Srror  asiigned  was  order  discharging  rule  for  judgment* 

J.  B,  Smithy  0.  C.  Crowell  with  him,  for  appellant. 

Jl  A.  Mc Curdy ^  J.  B.  Cunningham  with  him,  for  appellees. 

Per  Cubiam,  January  6, 1896 : 

It  does  not  appear  that  the  refusal  of  the  court  below  to  enter 
judgment  for  want  of  a  sufficient  affidavit  of  defense  was  ex- 
cepted to,  as  contemplated  by  the  act  of  April  18,  1874,  P.  L. 
64,  under  which  this  case  was  brought  here.  Waiving  that 
requirement  of  the  act,  we  ai*e  all  of  opinion  that  the  rule  for 
judgment  was  rightly  discharged.  But,  assuming  for  argument 
sake,  that  the  action  of  the  court  was  at  least  doubtful,  the  re- 
sult is  the  same.  As  was  said  in  Griffith  v.  Sitgreaves,  81*  Pa. 
S78,  the  act  referred  to  ^^  was  intended  to  reach  only  clear  cases 
of  error  in  law,  and  thus  prevent  the  delay  of  a  trial."  Much 
valuable  time  is  lost  and  expense  incurred  in  endeavoring  to 
convict  the  court  below  of  manifest  error  in  cases  where  at 
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most  there  is  merely  a  doubt  as  to  the  correctness  of  its  deci- 
sion.   In  such  cases  it  is  useless  to  insist  on  a  reversal. 

Writ  dismissed  at  the  costs  of  the  plaintiff,  but  without  preju- 
dice, etc. 
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36  SO  »506  Thomas  B.  Hamilton,  Austin  M.  McClain,  S.  Austin  Brew 
and  George  T.  Brew,  doing  business  as  Brew,  McClain 
&  Co.,  for  use  of  The  Warn-McClain  Co.,  Appellants, 
V.  John  M.  Hastings. 

Contract^Evidenct— Relevancy  of  evidence. 

In  an  action  by  a  partnership  to  recover  the  price  of  lumber,  where 
defendant  alleges  that  he  did  not  buy  the  lumber  from  the  plaintiff,  but 
from  another  firm,  and  that  the  person  who  made  the  sale  to  him  was  a 
member  of  botli  firms,  but  had  made  the  sale  for  the  second  firm  in  con- 
sideration of  defendant's  releasing  it  from  another  contract,  evidence 
relating  to  that  contract,  how  far  the  same  had  been  executed,  and  the 
state  of  accounts  between  defendant  and  the  second  firm  are  admissible 
for  the  purpose  of  showing  circumstances  tending  to  make  the  proposi- 
tion advanced  by  the  defendant  more  or  less  probable. 

In  such  cases  much  latitude  must  necessarily  be  allowed  in  the  adnokis* 
sion  of  corroborating  testimony. 

Argued  Oct.  9,  1895.  Appeal,  No.  103,  Oct.  T.,  1895,  by 
plaintiflfe,  from  judgment  of  C.  P.  Jefifei*8oa  Co.,  May  T.,  1892, 
on  verdict  for  defendant.  Before  Stbbbbtt,  C.  J.,  Green, 
Williams,  McCollum,  Mitchbll  and  Fell,  JJ.    Affirmed. 

Assumpsit  to  recover  for  goods  sold  and  delivered.  Before 
Clark,  P.  J. 

The  court  charged  in  part  as  follows  : 

In  the  issue  you  are  trying,  Thomas  K.  Hamilton,  Austin  M. 
McClain,  S.  Austin  Brew  and  George  T,  Brew,  doing  business 
as  Brew,  McClain  &  Company,  now  for  the  use  of  The  Warn- 
McClain  Company,  are  the  plaintiffs,  and  John  M.  Hastings  the 
defendant.  The  action  is  assumpsit,  brought  to  recover  the 
value  of  four  cara  of  lumber,  amounting  to  $860,  which  plain- 
tiffs allege  they  furnished  the  defendant,  two  cars  on  August  81, 
1891,  and  one  on  the  4th  and  one  on  the  7th  of  September,  1891, 
at  the  price  of  $7.50  per  thousand  feet.    There  is  no  dispute 
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as  to  the  amount  of  lumber  or  the  price ;  and  we  may  say  that 
so  far  as  that  branch  of  the  case  is  concerned,  the  plaintiffs,  if 
entitled  to  recover  anything,  are  entitled  to  $860  with  interest 
from  ninety  days  after  the  date  say,  if  you  please,  of  the  last 
item,  which  would  be  ninety  days  after  September  7, 1891. 

If  that  is  all  there  was  in  this  case  it  would  be  very  easy  to 
arrive  at  the  result  so  far  as  finding  for  the  plaintiffs ;  but  the 
defendant  alleges  he  has  a  defense  to  the  whole  of  the  claim. 
He  first  says  that  on  the  20th  of  August,  1891,  he  met  A.  M. 
McClain,  of  the  firm  of  A.  M.  McClain  &  Company  here,  at 
Brookville,  and  that  between  here  and  Grove  Station,  while 
walking  along,  there  was  a  distinct  agreement  between  Mr,  Mc- 
Clain and  himself  that  if  he  would  release  that  firm  of  a  cer- 
tain contract  made  February  6, 1891,  they  would  furnish  him 
with  some  four  or  five  cars  of  lumber,  such  as  he  wanted 
(boards),  and  that  this  lumber  was  furnished  him  by  A.  M. 
McClain  &  Company  and  not  by  the  plaintiffs. 

[We  refer  to  these  contracts,  gentlemen,  because  the  conten- 
tions arise  out  of  what  took  place  on  August  20, 1891,  between 
A.  M.  McClain,  of  A.  M.  McClain  &  Co.,  and  the  defendant, 
J.  M.  Hastings. 

A  great  many  exhibits  have  been  offered,  some  of  which,  we 
are  free  to  confess,  have  very  little  to  do  with  the  case,  but 
some  are  material  as  bearing  on  the  question  of  the  indebted- 
ness of  A.  M.  McClain  &  Co.  to  the  defendant  or  his  indebt- 
edness to  them ;  in  other  words,  as  to  what  the  account  would 
be  between  them.  They  were  not  admitted  for  the  purpose  of 
settling  accounts  between  A.  M.  McClain  &  Co.  and  the  defend- 
ant, but  merely  to  show  the  state  of  accounts  at  that  particular 
date.]  [23]  A  man  may  write  letters  and  he  may  make  claims 
and  they  may  not  be  any  evidence.  The  question  in  this  case  is, 
What  was  the  contract  or  agreement  between  A.  M.  McClain  & 
Co.  and  J.  M.  Hastings  on  August  20,  1891,  and  what  did  the 
parties  do  in  pursuance  of  that  agreement? 

[As  to  the  state  of  the  accounts  between  the  parties,  was  there 
a  balance  due  Hastings  on  the  20th  of  August,  1891,  as  testified 
to  by  him  ?  If  you  take  the  letter  of  McClain  &  Co.  prior  to 
that  time,  and  we  submit  all  of  this  to  you,  they  claim  Hast- 
ings is  behind.  But  we  have  a  starting  point  in  this  case  that 
is  pretty  thoroughly  settled  by  the  testimony,  which  is,  that 
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the  books  of  A.  M.  McCIain  &  Co.  were  balanced  about  the 
13th  of  April,  A.  M.  McClain  testifying  that  the  payment  at  a 
certain  date  balanced  the  account  at  that  time  with  the  excep- 
tion  of  a  charge  of  $9.54.  He  then  detailed  the  amount  of 
lumber  shipped  after  that  time,  stating  the  number  of  the  cars 
and  the  price  of  the  lumber,  and  you  recollect  he  said  that  with 
the  burned  lumber  and  the  car  of  cherry  taken  out,  there  was 
left  a  balance  of  $812.06  in  favor  of  J.  M.  Hastings,  taking  the 
books  as  they  stood  with  the  charges  made  and  the  credits 
given. 

He  further  admitted  that  with  the  charge  of  $511  for  the 
73,000  feet  of  burned  lumber  at  the  Crawford  Mill,  there  would 
still  be  a  balance  due  Hastings  of  $301.06.  This  then  would  be 
the  state  of  the  account  between  McClain  &  Co.  and  J.  M. 
Hastings,  if  we  believe  the  testimony  of  A.  M.  McClain.  We 
believe  this  was  figured  up  until  the  26th  of  August,  1891,  the 
time  defendant  called  for  in  the  examination,  and  included  all 
of  the  lumber  shipped  and  all  of  the  credits.]  [24]  There  were 
some  statements  made  before  by  Mr.  McClain,  brought  out  on 
cross-examination  by  plaintiffs'  counsel,  in  which  the  debit  side 
was  stated  to  be  a  different  amount  from  this,  and  the  credit 
aide  different,  and  showing  by  that  a  balance  due  A.  M.  Mc- 
Clain  &  Co. ;  and  again  you  take  the  statement  offered  in  evi- 
dence by  the  defendant  and  there  would  still  be  a  larger  balance 
than  $801.06.  We  do  not  recollect  what  the  plaintiffs*  claim 
in  that  statement  is. 

[As  to  the  amount  of  the  charge  of  McClain  &  Co.  against 
Hastings  for  the  burned  lumber,  that  is  a  matter  we  want  to 
call  your  attention  to.  Their  claim  is  $547.50,  being  at  the  rate 
of  $7.50  per  thousand,  and  Mr.  McClain  testified  here  they  were 
entitled  to  that  because  the  lumber  was  there.  We  will  have 
to  beg  leave  to  differ  with  him  there ;  they  would  not  be  en- 
titled to  the  $7.50  per  thousand  from  the  fact  the  lumber 
was  not  loaded  on  the  car,  and  could  only  have  a  claim  of  $7.00 
per  thousand  under  this  conti*act.]  [25] 

There  were  some  other  matters  testified  to  by  Mr.  McClain 
in  regard  to  his  taking  the  privilege  of  selling  these  boards  of 
Mr.  Hastings,  that  that  is  why  he  did  sell.  Well,  so  far  as 
that  is  concerned,  although  it  does  not  enter  into  this  case  par- 
ticulai'ly  nor  would  it  have  any  bearing  except  as  to  the  state 
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of  the  acconnts  between  them,  he  had  not  any  right  to  sell  thein 
unless  the  company  obtained  the  right  from  and  consent  of 
Mr.  Hastings. 

[Bearing  on  the  question  of  the  amount  of  lumber,  you  rec- 
ollect statements  made  by  A.  M.  McClain  showing  the  amount, 
commencing  sometime  after  this  settlement  and  reporting  the 
lumber  at  Crawford  Mill,  amounting  in  all  to  280,000  feet.  Of 
course  it  is  claimed  there  is  quite  a  discrepancy  in  his  testimony, 
where  he  gave  it  the  first,  and  at  this  particular  time  ;  and  then 
the  defendant  gives  in  evidence  the  amount  of  lumber  shipped 
(that  is,  as  testified  to  by  A.  M.  McClain)  from  the  time  this 
balance  was  struck  on  the  book  of  the  company.  Now,  we 
think,  gentlemen,  it  is  for  you  to  ascertain  what  balance  was 
due  and  unpaid  as  between  these  parties  and  from  whom  it  was 
due ;  this  merely  bearing  on  the  testimony  of  Mr.  Hastings, 
whether  it  corroborates  him  in  his  statement;  and  in  connection 
with  that  we  will  have  to  refer  to  some  of  these  exhibits.]  [23] 

August  17,  1891,  A.  M.  McClain  &  Company  wi-ote  and 
mailed  the  following  letter  to  J.  M.  Hastings :  (The  letter-head 
is  "  A.  M.  McClain  &  Company.") 

"RiDGWAY,  Pa.,  August  17th,  1891. 
"  J.  M.  Hastings,  Esqr. 

'*  Dear  Sir : — We  are  about  cut  out  at  Crawford  and  will 
not  cut  any  more  there  after  15th  of  September,  as  we  have 
sold  that  mill  and  agreed  to  give  possession  then,  and  we  would 
like  to  ship  out  the  stock  now  cut  and  stuck  thei*e  again  that 
time.  Can  you  do  so?  (About  275,000  feet)  If  not,  shall 
we  do  so?  And  we  can  ship  you  lumber  from  other  points,  or 
hemlock  shingles,  to  cover  what  may  be  due  you  for  money 
advanced  thereon.  We  will  have  nothing  to  keep  us  in  that 
section  after  15th  next  month,  and  you  can  see  the  necessity 
of  us  getting  through  by  then. 
"  Truly, 

"  A.  M.  McClain  &  Co." 

Now,  gentlemen,  bear  in  mind  what  is  in  that  letter.  The 
next  day  after  the  date  of  that,  or  on  August  18,  1891,  J.  M. 
Hastings  writes  the  following  : 
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**PiTTSBUEG,  Pa.,  August  18th,  1891. 
"  Messrs.  A.  M.  MoClain  &  Co.,  Ridgway,  Pa. 

'*  Gentlemen : — ^Your  favor  of  the  17th  inst.  at  hand.  I  will 
probably  see  you  at  Brookville  and  will  then  talk  the  matter 
over. 

"  Yours  truly, 

"J.  M.  Hastings. 
"Dictated  by  J.  M.  H." 

Then  the  next  we  have  is  the  meeting  of  A.  M.  McClain  and 
J.  M.  Hastings  of  Brookville,  and  Mr.  Heidrick,  we  believe,  had 
some  business  with  the  parties  and  walked  down  to  the  siding 
with  them.  Mr.  Hastings  says  this  meeting  was  in  pursuance 
of  and  by  arrangement  indicated  in  the  letters  of  August  17th 
and  18th,  and  testifies  that  he  then  and  there,  on  the  way 
between  Brookville  and  Rose  Station,  made  the  agreement  re- 
leasing the  plaintiffs,  or  giving  them  the  privilege  of  shipping 
out  this  lumber.  We  will  refer  more  particularly  hereafter  to 
his  testimony  on  that  branch  of  the  case. 

In  substance  the  defendant  claims  he  just  did  what  A.  M. 
McClain  &  Company  substantially  requested  him  to,  in  their 
letter  of  August  17th.  We  have  some  of  the  evidence  given 
by  him,  taken  from  the  stenographer's  notes,  as  follows : 

J.  M.  Hastings  testified :  *'  Met  A.  M.  McClain  in  Brookville, 
August  20th.  Had  a  letter  from  him  August  18th  in  regard 
to  releasing  him  from  contract  I  had  with  A.  M.  McClain  & 
Company  at  the  Crawford  Mill.  We  talked  the  matter  over 
on  our  way  to  Rose  Siding,  and  a  final  result  of  our  convei-sa- 
tion  was  that  I  agreed  to  release  Mr.  McClain  from  the  contract 
of  the  Crawford  Mill,  and  also  gave  him  the  privilege  of  ship- 
ping out  the  lumber  at  that  mill,  provided  he  would  furnish 
me  other  lumber  to  make  good  what  advance  money  I  had 
paid  to  A.  M.  McClain  &  Company  on  the  Crawford  Mill 
contmct. 

''  Mr.  McClain  said  to  me  then  he  had  some  boards  at  anotlier 
point  that  he  would  ship  me,  and  then  I  told  him  he  could 
ship  me  three,  or  four,  or  five  cars  of  boards,  and  I  would  take 
my  chances  to  sell  them  in  the  market.  Gave  this  order  to 
A.  M.  McClain  &  Company  as  represented  by  A.  M.  McClain." 

On  cross-examination  he  further  testified : 

"  The  substance  of  Mr.  McClain's  and  my  conversation  was 
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that  I  released  Mr.  MoClain  from  the  contract  at  the  Crawford 
Mill,  and  he  agreed  to  ship  me  other  lumber  to  take  its  place, 
and  among  the  other  lumber  were  these  four  car  loads  of  boards, 
which  Mr^^McClain  told  me  he  had  and  could  ship  at  once,  and 
which  he  shipped  me.  I  told  him  to  ship  those  three  or  four 
or  five  car  loads  of  boards  to  me  at  Pittsburg,  and  I  would  try 
and  sell  them,  take  my  chances  on  selling  them.  The  substance 
of  our  conversation  was  that  all  the  lumber  that  was  ordered 
was  coming  direct  from  A.  M.  McClain  &  Company ;  Brew, 
McClain,  or  no  other  firm,  was  mentioned  at  the  time  whatever ; 
the  lumber  was  coming,  as  I  understood,  from  A.  M.  McClain 
&  Company  in  purauance  of  our  releasing  him  from  this  contract 
at  the  Crawford  MiU." 

The  plainti£Fs  have  ofiFered  the  testimony  of  A.  M.  McClain, 
which  was  called  out  on  the  cross-examination.     He  testifies : 

*'Mr.  Hastings  gave  me  a  verbal  order  for  four  car  loads  of 
hemlock  boards,  naming  the  widths  and  lengths ;  he  gave  the 
order  to  me  personally.  I  was  one  of  the  managing  members 
of  the  firm  of  Brew,  McClain  &  Company  at  that  time ;  Brew, 
McClain  &  Company  had  no  dealings  with  Mr.  Hastings  prior 
to  that  time;  they  had  only  been  organized  a  short  time  and 
that  was  about  the  first  lumber  they  had  to  sell ;  I  do  not  know 
whether  Mr.  Hastings  knew  at  that  time  there  was  such  a  firm 
as  Brew,  McClain  &  Company  or  not.  Q.  Did  he  tell  Brew, 
McClain  &  Company  to  ship  him  that  lumber  ?  A.  I  don't 
think  that  he  did.  Q.  You  say  he  simply  gave  you  an  order 
to  ship  those  four  cars  of  boards?  A.  Yes,  sir.  Q.  And 
you  afterwards  placed  the  order  with  Brew,  McClain  &  Com- 
pany? A.  Yes.  Q.  Then  it  was  by  your  direction  that 
Brew,  McClain  &  Company  shipped  the  lumber  to  Hastings? 
A.  Certainly.  Q.  Why  did  not  you  place  it  with  A.  M.  Mc- 
Clain &  Company  ?  A.  They  did  not  have  the  boards  or  1 
would  probably." 

Off  cross-examination  by  Mr.  Corbett,  Mr.  McClain  further 
testified : 

^^  Q.  On  the  contract  itself,  Mr.  McClain,  what  balance  was 
owing  A.  M.  McClain  &  Company  on  the  20th  of  August,  1891, 
by  Mr.  Hastings?  A.  About  twenty-two  hundred  dollars. 
Q.  Did  Mr.  Hastings  get  some  of  that  lumber  afterwards? 
A.  Yes,  sir,  two  car  loads  on  the  24th  of  August." 
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Redirect-examination  by  Mr.  Clark. 

"  Q.  Mr.  McClain,  which  of  those  items  were  credited  in  your 
ledger  from  which  you  were  testifying  last  evenings  after  the 
account  was  balanced  in  April  ?  A.  Six  hundred  and  eighty- 
three  dollars  and  seventeen  cents,  if  I  remember  right,  $1,950.97, 
and  $151  and  some  cents.  Q.  Did  not  the  item  you  have 
credited  April  13th,  $1,182.12,  balance  .that  account?  A.  I 
think  it  did  up  to  that  time,  yes,  sir,  except  I  want  to  make 
one  explanation,  except  an  interest  charge  of  $9.54.  (That 
was  the  amount  referred  to  before,) — that  was  charged  after- 
wards." 

[We  would  say,  gentlemen,  that  A.  M.  McClain,  when  called 
to  the  witness  stand  on  behalf  of  the  plain ti£Es,  denied  that 
he  ever  made  any  contract  such  as  testified  to  by  J.  M.  Hast- 
ings. So  we  have  the  two  paities  testifying,  one  one  way, 
and  the  other  you  might  say  to  the  contrary  ;  they  do  not  agree 
in  their  testimony.  It  is  for  you  to  take  all  the  evidence  and 
from  it  determine  what  the  contract  was,  and  bearing  on  that 
you  will  take  into  consideration  the  state  of  their  accounts,  and 
see  who  is  corroborated  in  this  matter,  whether  Mr.  Hastings 
or  Mr.  McClain.] 

The  credibility  of  these  witnesses  is  for  you  ;  you  may  con- 
sider their  interest  or  want  of  intei*est,  and  their  manner  on  the 
witness  stand,  the  manner  in  which  they  answered  the  ques- 
tions, all  of  that  is  for  you  to  determine  as  to  credibility. 

We  now  come  to  the  matter  of  the  cherry  lumber.  There 
are  a  number  of  exhibits  on  that  subject,  which  will  all  go  out 
with  you.  Mr.  Hastings  says  he  never  gave  an  order  for  that 
cherry ;  that  Mr.  McClain  talked  to  him  at  one  time,  wanting 
to  know  what  would  be  suitable  sizes  and  lengths  for  that  mai"- 
ket,  that  was  a  year  before,  but  that  he  never  ordered  the  car 
of  cherry  and  immediately  sent  back  the  invoice  he  had  re- 
ceived. You  will  recollect  the  testimony  from  that  out,  and 
the  considerable  amount  of  correspondence.  In  the  end  A.  M. 
McClain  &  Company  ordered  Hastings  to  ship  the  car  to  Buffalo, 
and  that  appears  to  have  been  done ;  yet,  there  was  no  credit 
given  for  that  car  in  this  account,  as  Mr.  McClain  stated. 

[We  think,  gentlemen,  we  have  referred  to  this  sufficiently. 
We  want  to  refer  to  as  much  evidence  on  one  side  as  the  other. 
It  is  for  you  to  determine  whether  A.  M.  McClain  &  Company 
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owed  Hastings  any  amount  on  the  20th  of  August,  1891,  or 
he  owed  them.  How  is  that?  You  have  heard  the  evi- 
dence.] [28] 

We  now  come  to  another  branch  of  the  case,  and  this  is  in 
rebuttal.  The  plaintiffs  say  that  when  this  lumber  was  shipped 
the  bills  were  rendered  with  each  car.  The  bills  for  the  four 
cai-s  of  boards  are  dated  September  Ist,  2d,  4th  and  8th ;  two 
of  the  cars  are  charged  in  the  books  as  shipped  on  the  30th  of 
August,  one  on  September  4th,  and  another  September  7th, 
1891.  The  bills  were  sent  to  Hastings  and  have  been  offered 
in  evidence.  The  plaintiffs  further  say  Mr.  Hastings  had 
knowledge  that  he  was  buying  this  lumber  from  Brew,  M cClain 
&  Company,  and  they  have  offered  evidence  to  show  that  he 
had  credited  the  amounts  for  each  one  of  those  cars  to  that 
company  on  his  books.  They  say  that  is  some  evidence  to  cor- 
roborate the  testimony  of  A.  M.  McClain.  You  heard  his  tes- 
timony bearing  on  that  branch  of  the  case.  On  the  other  hand 
Mr.  Hastings  testifies : 

"  The  entry  in  the  day  book  to  Brew,  McClain  &  Company 
was  made  so  that  we  could  be  in  position  to  tell  in  what  rela- 
tion the  account  of  A.  M.  McClain  &  Company  would  be  on 
account  of  the  annulling  of  our  contract.  Or,  in  other  words, 
so  that  if  we  would  refer  to  this  account  we  could  then  tell 
whether  we  had  enough  lumber  to  make  good  the  advances  we 
had  made  A.  M.  McClain  &  Co.,  and  also  in  case  there  were 
any  excess  freight  bills  over  the  rate  of  the  Crawford  Mill,  it 
would  be  charged  in  that  account  and  then  transferred  to  A. 
M.  McClain  &  Co.'s  account.  I  instructed  Mr.  Veitmeier  to 
carry  out  the  account  as  I  started  and  I  think  I  explained  to 
him  at  the  time — I  am  not  certain.  Believe  I  did  direct  him 
that  when  freight  bills  were  all  in  to  transfer  it  and  settle  up 
with  A.  M.  McClain  &  Company." 

In  connection  with  that  you  will  recollect  there  were  a  check 
and  a  statement  made  out  that  included  sixty-four  cars  of  lum- 
ber to  A.  M.  McClain  &  Company  and  gave  the  amount  of  the 
account,  closing  it  up  with  the  check  of  $166  and  some  odd 
cents,  which  squared  the  account.  That  statement  will  go  out 
with  you. 

Now,  that  check  sent  them  and  in  that  way  is  a  matter  to  be 
considered :  McClain  &  Co.  evidently  got  the  money  on  it ;  but 
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we  say  to  you  in  this  case  there  could  not  be  any  set-off ;  your 
verdict  must  be  either  for  the  plaintiffs  for  the  whole  claim  or 
for  the  defendant. 

[There  is  also  in  evidence  the  fact  that  this  lumber  was 
charged,  or  rather  credited,  we  believe,  to  the  account  of  A.  M. 
McClain  &  Company,  You  will  consider  that  with  the  other 
evidence.]  [26]  There  are  some  letters  after  this  and  there 
was  one,  referred  to  by  Mr.  Corbet  in  his  argument,  of  a  state- 
ment that  was  sent  by  J.  M.  Hastings,  and  he  argued  there  was 
nothing  in  that  statement  concerning  these  four  cars  of  lumber. 

Verdict  and  judgment  for  defendant.    Plaintiffs  appealed. 

Hrror$  assigned^  among  others,  were  (23-26)  above  instruc- 
tions, quoting  them. 

Charles  Corbet^  TF.  W.  Ames  with  him,  for  appellants. — The 
learned  coui-t  apparently  forgetful  of  the  fact  that  the  issue  was 
between  Brew,  McClain  &  Co.,  and  J.  M.  Hastings,  permitted 
the  latter  to  engage  in  a  contest,  raised  and  carried  on  by  him- 
self as  to  the  state  of  accounts  or  indebtedness  between  himself 
and  A.  M.  McClain  &  Co.,  on  August  20, 1891,  as  well  as  be- 
fore and  after  that  date. 

George  W.  Means^  B.  M.  Clark  with  him,  for  appellee. — It  is 
relevant  to  put  in  evidence  any  circumstance  which  tends  to 
make  the  proposition  at  issue  either  more  or  less  improbable : 
Wharton  on  Evidence,  bk.  1,  sec.  21 ;  Stephens's  Evidence,  18 ; 
Gerish  v.  Chartier,  1  C.  B.  18. 

Per  Citeiam,  January  6,  1896  : 

The  question  at  issue  in  this  case  was  whether  the  defendant 
had  given  an  open  order  for  the  lumber  in  suit  to  A.  M.  Mc- 
Clain, which  the  latter  turned  over  to  the  legal  plain  tifib,  or 
whether  there  was  a  special  contract  whereby  A.  M.  McClain 
agreed  to  furnish  lumber  to  cover  what  might  be  due  defend- 
ant for  money  advanced  to  A.  M.  McClain  &  Co.,  on  account 
of  lumber  which  had  been  ordered  from  the  Crawfoi'd  mill  but 
not  delivered.  The  evidence — ^relating  to  the  Crawford  Mill 
contract,  how  far  the  same  had  been  executed,  the  circum- 
stances connected  therewith,  and  the  state  of  the  accounts  be- 
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tween  A.  M.  McClain  &  Co.  and  defendants,  and  constituting 
the  subjects  of  complaint  in  many  of  the  twenty-nine  specifica- 
tions of  error — was  rightly  admitted.  That  evidence  did  not 
raise  an  independent  issue.  It  was  introduced  merely  for  the 
purpose  of  showing  circumstances,  etc.,  which  tended  to  make 
the  proposition  in  controversy  more  or  less  probable.  Much 
latitude  must  necessarily  be  allowed  in  the  admission  of  cor- 
roborating testimony  in  such  cases.  The  learned  trial  judge,  in 
some  of  his  rulings,  and  in  those  portions  of  his  charge  embraced 
in  the  specifications  of  error  referred  to,  carefully  reiterated  that 
this  evidence  was  received  merely  for  the  purpose  of  corrobo- 
ration. The  defendants  have  no  just  cause  to  complain  of  the 
rulings  and  instructions. 

Neither  of  the  remaining  specifications  of  error  involves  any 
question  that  requires  discussion,  or  even  special  notice.  They 
are  all  dismissed. 

Judgment  affirmed. 


Westmoreland  County  v.  Philip  Fisher,  Appellant.      "172  ~  -317 

19  SC  »135 
(Jounfy  audUors-SetUemerU  of  treasurer* $  account^ Conclusiveness  ojj~^^f^     Ijj; 
$ememeni--Bes  judieaia-Aci  of  April  15,  ISS^,  /  207^  i^g^ 

Under  the  act  of  April  16,  1834,  P.  L.  645,  relating  to  the  settlement  of    ^^    ^317 
accoants  by  county  auditors,  the  special  tribunal  created  by  the  act  is  j  205        '^^^ 
exclusive  of  all  others,  and  its  decision  if  not  appealed  from  is  final  and  20e        ir|| 
conclasive,  and  cannot  be  opened  for  the  correction  of  en'ors,  or  again    172        317 
inquired  into  by  the  auditors  or  by  the  court.  30  SC   125 

Where  the  county  auditors  have  audited  the  accounts  of  the  county  treas- 
urer and  have  filed  their  report,  and  the  treasurer  takes  no  appeal,  but 
promptly  pays  the  amount  charged  against  him,  county  auditors  cannot 
subsequently  reexamine  his  accounts,  and  the  fact  that  the  treasurer  in 
obedience  to  a  notice  from  the  auditors  appears  before  thorn  with  his  books 
and  submits  them  to  a  second  examination,  in  consequence  of  which  the 
auditors  file  a  second  report  charging  him  with  additional  sums,  will  not 
estop  the  treasurer  from  setting  ap  the  conclusiveness  of  the  first  report. 

Argued  Oct.  10, 1895.  Appeal,  No.  190,  Nov.  T.,  1895,  by 
defendant,  from  order  of  0.  P.  Westmoreland  Co.,  Nov.  T.,  1 894, 
No.  69,  refusing  to  strike  off  supplemental  county  auditors' 
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report,  and  judgment  thereon.    Before  Steerett,  C.  J.,  Geebn, 
Williams,  MoCollum,  Mitchell  and  Fell,  JJ.    Reversed. 

Petition  to  strike  off  report  of  county  auditors.  Before 
WiOKHAM,  P.  J.,  specially  presiding. 

The  court  below  stated  the  facts  as  follows : 

Philip  Fisher,  the  petitioner  in  this  proceeding,  was  treasurer 
of  the  county  of  Westmoreland  for  the  years  1891,  1892  and 
1898. 

In  auditing  his  accounts  for  the  years  1891  and  1892,  respec- 
tively, the  county  auditors  took  bis  statement  as  to  the  amounts 
of  money  received  by  him  on  sales  and  liens,  instead  of  examin- 
ing for  themselves  the  tax  lien  book  and  the  treasurer's  sale 
book,  in  his  office,  and  thus  ascertaining,  from  these  records, 
what  moneys  were  paid  him  on  the  two  accounts  mentioned. 
The  amounts  reported  by  the  petitioner  fell  considerably  short 
of  the  sums  he  actually  received  and  owed  the  county. 

When  the  auditors,  at  their  sitting  in  1894,  came  to  the 
work  of  auditing  the  petitioner's  accounts  with  the  county  for 
the  preceding  year,  they  wei-e  unable  to  obtain  the  tax  lien 
book  and  treasurer's  sale  book,  for  the  reason  that  the  treasurer 
then  in  office  was  preparing  a  large  sale  list  and  was  constantly 
receiving  moneys  from  delinquent  taxpayers  and  could  not,  or 
at  least  he  thought  he  could  not,  spare  these  books  from  bis 
office.  The  petitioner  reported  to  the  auditors  that  he  had 
taken  in,  during  the  year  1893,  on  the  two  accounts  above 
mentioned,  moneys  aggregating  $2,065.40.  The  auditors  were 
unwilling  to  take  his  statement  as  conclusive,  and  by  an  ar- 
rangement with  the  county  commissioners,  and  without  con- 
sulting the  petitioner,  adjourned  to  meet  at  a  time  when  the 
records  mentioned  could  be  secured  from  the  treasurer's  office. 
Before  adjourning,  however,  they  prepared  a  report,  in  form 
complete  and  final,  in  which  they  included  the  above  amounts 
given  them  b}-  the  treasurer.  This  report,  although  not  in- 
tended to  be  final,  was  filed  March  26, 1894,  and  being  unap- 
pealed  from,  has  the  effect  of  a  judgment,  under  the  act  of 
April  15, 1884. 

On  July  9, 1894,  the  auditors  after  due  notice  to  the  peti- 
tioner, met,  purauant  to  adjournment,  and  proceeded  to  examine 
the  tax  lien  and  treasurer's  sale  books,  not  only  so  far  as  they 
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related  to  the  business  of  1898,  but  as  well  for  the  years  1891 
and  1892.  They  sat  from  July  9th  until  August  3, 1894,  and  the 
result  of  their  investigations  was  three  reports,  in  each  of  which 
they  brought  the  petitioner  in  debt  to  the  county.  These  re- 
ports were  filed  in  the  court  of  common  pleas  on  September  8d 
of  the  same  year.  The  report  covering  the  last  year  of  the 
petitioner's  term,  and  which,  for  reasons  that  appear  further 
on,  is  the  only  one  that  need  be  considered  at  any  length,  shows 
that  he  still  has  in  his  hands  moneys  collected  for  and  belong- 
ing to  the  county,  amounting  to  41,596.70.  That  this  money, 
as  well  as  the  sums  charged  against  him  in  the  supplemental 
reports  for  the  years  1891  and  1892,  was  received  by  the  peti- 
tioner and  never  accounted  for,  is  established  by  the  evidence, 
beyond  a  reasonable  doubt.  The  proof  is  furnished  by  his  own 
books,  and  cannot  be  controverted. 

The  petitioner  was  notified  of  the  second  sitting  of  the  au- 
ditors, he  appeared  before  them,  made  no  objection  to  the  fur- 
ther examination  and  auditing  of  his  accounts,  but,  on  the 
contrary,  encouraged  and  aided,  or  pretended  to  aid,  them  in 
their  work. 

The  court  below  held : 

That  under  the  peculiar  circumstances  of  the  case,  the  peti- 
tioner's remedy,  so  far  as  the  second  report  of  the  auditors,  re- 
lating to  his  accounts  for  the  year  1898  is  concerned,  was  by 
appeal  and  not  by  motion  to  strike  off  the  report.  The  supple- 
mental reports  relating  to  the  petitioner's  accounts  for  the 
years  1891  and  1892  cannot  be  sustained. 

And  now,  to  wit.  May  25,  1895,  the  reports  of  the  county 
auditors,  filed  at  Nos.  67  and  68  of  November  term,  1894,  are 
declai-ed  void  and  directed  to  be  stricken  from  the  record. 
The  report  filed  at  No.  69  of  said  term  is  declared  and  held  to 
be  valid  and  binding,  and  is  directed  to  stand.  It  is  further 
directed  that  the  costs  of  this  proceeding  shall  be  paid  by  the 
county  of  Westmoreland. 

Error  assigned  was  above  order. 

John  B.  Sead,  James  S.  Moorehead  with  him,  for  appellant 
The  auditors  had  no  jurisdiction  of  the  accounts  embraced  in 
these  audits  after  March  26, 1894 :  Northumberland  County  v. 
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Bloom,  8  W.  &  S.  542;  Northampton  County  v.  Yohe,  24  Pa. 
305 ;  Blackmore  v.  Allegheny  County,  51  Pa.  160 ;  Biggins  v. 
Com.,  85  Pa.  278;  Northampton  County  v.  Heiman,  119  Pa. 
378;  Schuylkill  County  v.  Boyer,  125  Pa.  226 ;  act  of  April  16, 
1834,  P.  L.  546. 

The  right  to  plead  to  the  jurisdiction  of  a  tribunal  is  not  to 
be  lost  by  mere  appearance  before  it  and  not  even  by  consent, 
except  possibly  under  very  extraordinary  cii'cumstances.  It  is 
not  too  late  to  assail  the  jurisdiction  of  the  subordinate  tribunal 
in  the  highest  appellate  court :  Collins  v.  Collins,  87  Pa.  387  ; 
Pantall  v.  Dickey,  123  Pa.  481 ;  Hill  v.  Tionesta  Twp.,  129  Pa. 
626 ;  Schuylkill  County  v.  Minogue,  160  Pa.  164.  Fisher  was 
not  estopped  from  setting  up  the  conclusiveness  of  the  fii*6t 
report:  Kilheflfer  v.  Herr,  17  S.  i&  R.  819;  Com.  v.  Moltz,  10 
Pa.  627 ;  Wright's  App.,  99  Pa.  425- 

D.  S.  Atkinson^  for  appellee. — Fisher  raised  no  objection  to 
the  action  of  the  board,  aided  and  encouraged  them  to  pi*oceed 
with  the  auditing  of  this  special  and  particular  matter,  recog- 
nized their  right  to  proceed  and  adjust  these  matters  which  had 
been  left  over  for  future  adjustment:  Kilheffer  v.  Herr,  17  S. 
&  R.  319 ;  Smith  v.  Elliott,  9  Pa.  846 ;  Lewis  v.  Nenzel,  38 
Pa.  225. 

Opinion  by  Mr.  Justice  Fell,  January  6, 1896 : 
By  the  act  of  April  15,  1884,  it  is  made  the  duty  of  the 
auditors  of  each  county  to  audit,  settle  and  adjust  the  accounts 
of  the  commissioners,  treasurer,  sheriff  and  coroner  of  the  county 
and  to  make  report  thereof  to  the  court  of  common  pleas  to- 
gether with  a  statement  of  the  balance  due  from  or  to  the  officer. 
The  act  provides  that  the  report  when  filed  shall  have  the  effect 
of  a  judgment,  and  if  not  appealed  from  within  sixty  days  execu- 
tion may  issue  thereon.  The  auditors  are  empowered  to  issue 
subpoenas  and  attachments  to  compel  the  attendance  of  witnesses 
and  the  production  of  papers,  and  to  commit  persons  refusing 
to  testify.  Since  the  passage  of  the  act  it  has  been  uniformly 
held  that  the  special  tribunal  created  by  it  for  the  settlement  of 
the  accounts  of  the  county  officers  named  is  exclusive  of  all 
others,  and  that  its  decision  if  not  appealed  from  is  final  and 
conclusive,  and  cannot  be  opened  for  the  correction  of  errors  or 
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again  inquired  into  by  the  auditors  or  by  the  court:  Northum- 
berland Co.  V.  Bloom,  8  W.  &  S.  542;  Wilson  v.  Clarion  Co., 
2  Pa.  17 ;  Northampton  Co.  v.  Tohe,  24  Pa.  805 ;  Blackmore  v. 
Allegheny  Co.,  51  Pa.  160 ;  Glatfelter  v.  Commonwealth,  74 
Pa.  74 ;  Biggins  v.  Commonwealth,  85  Pa.  278 ;  Northampton 
Co.  V.  Herman,  119  Pa.  873 ;  Schuylkill  Co.  v.  Boyer,  125  Pa. 
226. 

In  the  case  before  us  the  county  auditors  met  the  treasurer 
after  the  expiration  of  his  term  of  office  for  the  purpose  of  audit- 
ing his  account  for  the  year  1898.  After  an  examination  which 
they  now  allege  was  incomplete,  as  they  were  unable  to  go  over 
the  tax  lien  and  treasurer's  sale  books  thoroughly,  they  prepared, 
and  on  March  26,  1894,  filed  their  report  in  the  common  pleas, 
charging  the  treasurer  with  a  balance  of  $18,089.72.  This  re- 
port contained  numerous  items  of  charge  for  accounts  realized 
from  tax  liens  and  treasurer's  sales.  No  appeal  was  taken  by  the 
treasurer,  and  the  balance  found  to  be  due  by  him  was  promptly 
paid.  Without  consulting  the  treasurer,  and  without  notice  to 
him,  the  auditors  adjourned  to  meet  at  a  time  when  they  could 
have  a  better  opportunity  to  examine  the  books.  They  met 
again  on  July  9,  and  at  subsequent  times,  and  reexamined  the 
books,  and  on  September  3  they  filed  their  separate  reports  for 
the  years  1891,  1892  and  1898,  in  each  of  which  they  charged 
the  treasurer  with  an  additional  amount  found  to  be  due  the 
county.  The  treasurer  had  no  knowledge  of  any  of  these  meet- 
ings until  July  28,  when  he  was  notified  to  attend  a  meeting  to 
be  held  on  the  80th.  He  was  present  at  this  meeting  and  as- 
sisted in  the  examination  of  the  accounts  by  producing  his  books 
and  papers.  The  court  directed  the  reports  for  1891  and  1892 
to  be  stricken  from  the  records,  but  refused  to  make  a  simi- 
lar order  as  to  the  report  for  1893,  holding  it  to  be  valid  and 
binding. 

It  appears  from  the  opinion  filed  that  the  learned  judge  of 
the  common  pleas,  while  recognizing  the  force  and  effect  of  the 
decisions  to  which  we  have  referred,  concluded  that  the  second 
report  covering  the  accounts  for  1898  could  be  sustained  as  a 
valid  adjudication  on  the  ground  that  the  treasurer  by  appear- 
ing before  the  auditors  and  assisting  in  the  examination  had 
waived  his  right  to  object  to  their  jurisdiction  to  reaudit  his 
accounts.  To  his  conclusion  we  do  not  assent. 
Vol.  clxxii— 21 
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The  finding  of  the  auditors  in  form  and  effect  was  final.  It 
became  at  once  a  judgment,  and  by  lapse  of  time  a  final  judg- 
ment. Their  jurisdiction  as  to  it  and  as  to  the  accounts  upon 
which  it  was  based  was  ended.  The  power  to  review  it  was 
vested  in  the  common  pleas.  In  Northampton  Co.  v.  Yohe, 
supra,  it  was  said :  ^^  It  seems  to  be  an  obvious  deduction  that 
after  the  board  of  auditors  have  filed  their  report  they  have  no 
further  power  over  it.  It  passes  into  the  custody  of  a  court  of 
record,  becomes  a  judgment,  and  is  no  moi'e  subject  to  the  su- 
pervision and  review  of  the  auditors  who  made  it  than  the 
judgment  entered  as  an  award  of  arbitrators  is  liable  to  be 
overhauled  by  them."  Nor  was  the  appellant  estopped  from 
alleging  their  want  of  jurisdiction.  The  earlier  meetings  bad 
been  held  without  his  knowledge.  He  attended  the  one  meet- 
ing of  which  he  had  notice,  and  presented  his  books  and  papers, 
but  he  made  no  representation  and  did  nothing  indicating  an 
intention  to  waive  any  right  which  he  possessed.  The  tribunal 
was  one  of  limited  power.  The  jurisdiction  of  the  subject- 
matter  was  exhausted,  and  it  was  the  right  of  the  appellant  to 
assert  this  at  the  hearing  of  the  rule  to  show  cause. 

In  the  case  of  Schuylkill  Co.  v.  Manogue,  160  Pa.  164,  it  was 
admitted  that  the  county  auditors  had  exceeded  their  powei-s 
in  auditing  the  accounts  of  an  attorney  employed  by  the  com- 
missioners, but  it  was  argued  that  the  defendant  by  appealing 
from  the  report  of  the  auditors  had  recognized  the  validity  of 
the  judgment,  and  was  estopped  from  alleging  their  want  of 
jurisdiction.  In  the  opinion  the  present  Chief  Justice  said: 
^^  Want  of  jurisdiction  may  be  taken  advantage  of  at  any  stage 
of  the  case.  An  appeal  from  the  judgment  taken  out  of  abun- 
dance of  caution  cannot  have  the  effect  of  making  a  void  judg- 
ment either  a  voidable  or  a  valid  one.  If  void  in  its  inception 
for  want  of  jurisdiction  in  the  county  auditors,  it  is  still  void." 

The  order  of  the  court  of  common  pleas  of  May  26,  1895,  in 
so  far  as  it  relates  to  report  No.  69,  is  reversed  and  set  aside, 
and  it  is  now  ordered  and  decreed  that  the  rule  of  Septem- 
ber 29,  1894,  to  show  cause  why  the  report  should  not  be 
stricken  from  the  record  be  made  absolute. 
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Joseph  Hilemant?.  William  Hileraan  andJohn  Ott,  doing 
business  in  the  firm  name  of  The  Hileman  Distilling  |j  23  sc « 
Company,  Appellants. 

PracUce,  C,  P. — AmendmerUs — Parties— Partnership — Joint  tortfeasors 
A  mistake  made  by  the  plaintiff  in  an  action  of  trespass  in  charg^ing  the 
defendants  as  partners  instead  of  as  joint  wrongdoers  is  amendable. 

Amendmentr-Costs— Discretion  of  court. 

Where  the  court  grants  the  plaintiff  a  new  trial  in  an  action  of  trespass, 
and  before  the  new  trial  permits  the  plaintiff  to  amend  the  record  so  as  to 
charge  the  defendants  as  joint  wrongdoers  instead  of  partners,  the  Supreme 
Court  will  not  reverse  a  judgment  on  a  verdict  for  the  plaintiff  at  the  seo< 
ond  trial,  because  the  court  below  did  not,  as  a  condition  of  granting  the 
amendment,  impose  upon  plaintiff  the  costs  that  had  accrued  to  that  time, 
where  there  is  nothing  upon  the  record  to  show  that  the  disci'etion  of  the 
court  as  to  the  imposition  of  costs  had  been  abused. 

Trespciss—Waiers— Pollution  of  waters— Continuing  trespass— Joint  tort 
feasors— Evidence, 

In  an  action  of  trespass  against  two  defendants  to  recover  damages  for 
the  pollution  of  a  stream,  it  is  proper  to  admit  evidence  that  defendants 
were  the  owners  and  operators  of  a  distillery,  and  that  they  negligently 
permitted  noxious  refuse  to  enter  the  stream  which  flowed  through  plain- 
tiff's land.  In  such  a  case  either  defendant  may  offer  evidence  in  rebuttal 
tending  to  show  that  it  was  not  the  joint  action  of  both. 

While  as  to  distinct  acts  of  trespass  such  as  cutting  down  trees,  or  tear- 
hig  down  fences,  evidence  of  a  paitnership  is  not  admissible  to  charge  two 
or  more  defendants  jointly ;  such  evidence  is  admissible  where  the  injury 
is  caused  by  the  continuous  operation  of  a  manufacturing  establishment 
in  polluting  a  stream. 

Damages— Trespass— Notice  of  damages  up  to  date  of  trial— Act  of  May  2, 
1876. 

The  act  of  May  2, 1876,  P.  L.  95,  which  permits  plaintiff  to  give  notice 
of  claim  for  damages  or  mesne  profits  up  to  date  of  trial,  and  to  offer  evi- 
dence under  the  notice,  applies  not  only  to  cases  where  the  possession  as 
against  the  plaintiff  is  wrongful,  but  also  to  trespasses  of  a  continuing  na- 
ture, such  as  the  pollution  of  a  stream,  in  which  a  second  action  may  be 
brought  for  damages  sustained  after  service  of  the  writ,  but  the  light  to 
which  is  determined  by  the  verdict  in  the  first  suit. 

The  act  does  not  apply,  however,  to  wrongs  which  from  their  very 
nature  are  perpetrated  at  only  distinct  and  rare  intervals ;  it  only  includes 
within  its  terms  such  cause  of  action  as  from  its  nature  is  a  persistent 
tnd  continuing  wrong. 
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Argued  Oct.  14, 1895.  Appeal,  No.  296,  Oct.  T.,  1894,  by 
defendants,  from  judgment  of  C.  P.  Armstrong  Co.,  Sept.  T., 
1892,  No.  71,  on  verdict  for  plaintiff.  Before  Grbbn,  Wiir 
LiAMS,  McCoLLUM,  MiTOHBLL,  Dba.n  and  Fbll,  JJ.  Af- 
firmed. 

Trespass  to  recover  damages  for  the  pollution  of  a  stream  by 
the  operation  of  a  distillery.     Before  Raybubn,  P.  J. 

From  the  record  it  appeared  that  on  June  5,  1893,  the  case 
came  on  for  trial  and  a  verdict  was  given  in  favor  of  the  defend- 
ants. On  January  20, 1894,  the  verdict  was  set  aside  and  a 
new  trial  granted.  On  February  26,  1894,  a  motion  was  made 
to  amend  the  preecipe,  writ  and  statement  by  striking  out  the 
words  ^'  doing  business  under  the  firm  name  of  the  Hileman 
Distilling  Co."  On  February  26,  1894,  this  amendment  was 
aUowed.  [1,2] 

At  the  trial  when  Joseph  Hileman  was  on  the  stand  he  was 
asked  this  question :  Q.  After  they  began  running  that  distil 
lery  what  effect  did  it  have  upon  the  water  in  that  run  ? 

Mr.  Patton :  We  object  to  any  evidence  of  any  trespass  com- 
mitted  by  William  Hileman  and  John  Ott  doing  business  as  the 
Hileman  Distilling  Company,  for  the  reason  that  this  action  is 
not  brought  against  the  company  or  partnership,  but  against 
William  Hileman  and  John  Ott  as  joint  trespassers,  and  there- 
fore no  evidence  can  be  admitted  of  any  trespass  committed  by 
the  partnership.     I  would  ask  Mr.  McCain  to  make  his  offer. 

The  Court :  I  think  for  the  present  we  will  permit  the  plain- 
tiff to  show  what  acts  of  trespass  were  committed  by  the  defend- 
ants or  either  of  them,  and  how  committed,  and  seal  a  bill  for 
the  defendants.  [8] 

Q.  And  what  was  the  condition  of  the  water  there 

Mr.  Patton :  We  object  after  June  or  before  December. 

The  Court:  From  December,  '91,  to  June,  '92. 

Mr.  McCain :  We  propose  to  ask  him  up  to  the  present  date. 

Mr.  Patton :  We  object  to  the  witness  testifying  to  any  dam- 
age after  the  time  of  bringing  suit,  to  wit,  the  27th  of  June,  '92. 

The  Court :  We  will  admit  the  testimony  and  seal  a  bill  for 
the  defendants. 

Mr.  Patton  :  The  offer  is  objected  to, — ^first,  because  the  act 
of  the  2d  of  May,  1876,  P.  L.  95,  does  not  apply  to  an  action  on 
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the  case  such  as  the  present  action  ;  and  second,  at  the  time  the 
notice  was  given,  to  wit,  2oth  of  January,  1894,  the  Hileman 
Distilling  Company  was  then  the  defendant  and  the  present 
defendants  were  not  parties,  and  at  no  time  have  they  had 
notice  that  the  plaintiff  would  undertake  to  recover  damages 
down  to  the  time  of  the  bringing  of  suit. 

The  Court :  The  same  ruling  as  above  and  bill  sealed  for  the 
defendants.  [7] 

The  court  charged  in  pai*t  as  follows : 

[The  defendants  were  in  operation  of  this  distillery  jointly; 
they  were  the  partners  of  a  firm  known  as  the  Hileman  Dis- 
tilling Company.  It  has  been  contended  that  there  could  be  no 
recoyery  here  because  they  were  not  charged  as  a  firm ;  that 
to  is  say,  the  summons  and  statement,  declaration  in  the  case, 
do  not  charge  them  as  doing  business  as  the  Hileman  Distill- 
ing Company.  I  am  of  the  opinion  that  it  was  not  necessary 
to  charge  them  as  doing  business  under  the  firm  name  which 
the  evidence  shows  they  had  adopted.  That  it  is  enough  if  the 
action  is  brought  against  them  jointly.  They  were,  as  the  evi- 
dence shows,  the  members  of  this  firm,  and  responsible  for 
whatever  was  done  in  the  ordinary  conduct  of  the  business 
of  the  concern,  and  if  this  injury  was  occasioned  by  their  own 
acts  or  the  acts  of  either  of  them,  or  by  the  acts  of  their  agents 
or  employees  while  in  the  conduct  of  the  business  of  the  firm, 
they  are  responsible  for  the  consequences.]  [4] 

Defendants'  points  were  among  others  as  follows : 

2.  That  the  declaration  or  statement  as  amended  is  against 
William  Hileman  and  John  Ott  as  joint  trespassers,  and  there 
being  no  evidence  in  the  case  which  shows  a  joint  offense  in 
which  both  the  defendants  were  implicated,  the  verdict  of  the 
jury  must  be  for  the  defendants.     Answer:  Refused.  [5] 

8.  That  the  declaration  or  statement  as  amended  charges  Wil- 
liam Hileman  and  John  Ott  with  committing  the  alleged  tres- 
pass as  joint  trespassers,  while  the  undisputed  evidence  is  that, 
if  any  trespasses  were  committed,  they  were  done  by  William 
Hileman  and  John  Ott,  copartners  doing  business  as  the  Hile- 
man Distilling  Company ;  therefore  the  probata  and  allegata  do 
not  agree,  and  the  verdict  of  the  jury  must  be  for  the  defend- 
ants.    Answer:  Refused.  [6] 

Plaintiff's  point  was  as  follows : 
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1.  If  you  find  that  the  plaintiff  was  the  owner  and  occupant 
of  the  premises  upon  which  this  trespass  was  committed  and 
that,  piior  to  the  erection  of  this  distillery  by  the  defendants, 
the  stream  of  water  which  runs  through  the  plaintiff's  land 
was  good,  pure  water  and  was  used  by  him  for  farm  and  do- 
mestic purposes,  but,  by  reason  of  the  defendants'  running  or 
permitting  the  still-slop  or  refuse  from  said  distillery  or  hog 
pens  to  run  into  this  water  of  the  said  stream,  has  been  pol- 
luted so  as  to  render  it  unfit  for  use  and  depriving  the  plain- 
tiff of  the  enjoyment  of  it,  he  is  entitled  to  your  verdict  in 
such  an  amount  as  would  compensate  him  for  the  injury  and 
damages  sustained  from  December  16,  1891,  to  the  present 
time.  Answer :  I  have  been  asked  by  the  plaintiff  to  instruct 
you  as  to  certain  questions  law :  I  afiBrm  the  first,  second,  thii-d 
and  fourth  points  of  the  plaintiff,  and  say  to  you  as  requested, 
that  if  you  find  that  the  plaintiff  was  the  owner  and  occupant 
of  the  premises  upon  which  this  trespass  was  committed,  and 
that,  prior  to  the  erection  of  this  distillery  by  the  defendants, 
the  stream  of  water  which  runs  through  the  plaintiff's  land 
was  good,  pure  water,  and  was  used  by  him  for  farm  and  do- 
mestic purposes,  but  by  reason  of  the  defendants  running  or 
permitting  the  still-slop  or  refuse  from  said  distillery  or  hog 
pens  to  run  into  this  water  of  the  said  stream,  has  been  polluted 
so  as  to  render  it  unfit  for  use  and  depriving  the  plaintiff  of  the 
enjoyment  of  it,  he  is  entitled  to  your  verdict  in  such  an  amount 
as  would  compensate  him  for  the  injury  and  damages  sus- 
tained from  December  16, 1891,  to  the  present  time.  [8] 

Verdict  and  judgment  for  plaintiff  for  6^  cents.  Defendants 
appealed. 

ErroTB  assigned  were,  (1,  2)  allowance  of  amendment  of  the 
pleadings ;  (8-7)  rulings  on  offem  of  evidence,  quoting  the  bill 
of  exceptions  ;  (4,  5,  6,  8)  above  instructions,  quoting  them. 

W.  D.  Patton^  Orr  Bufflngton  and  Floy  (7.  Jotms  with  him,  for 
appellants. — The  amendment  was  improperly  allowed :  Trego 
V.  Lewis,  68  Pa.  463;  Com.  v.  Dillon,  81  Pa.  44;  Locke  v. 
Dougherty,  43  Pa.  88 ;  Cochran  v.  Arnold,  58  Pa.  899. 

The  court  should  have  at  least  compelled  the  plaintiff  to  pay 
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all  costs  up  to  the  time  of  the  amendment,  as  required  by  the 
act  of  May  10, 1871,  P.  L.  265,  Purd.  Dig.  100. 

Where  an  action  has  been  brought  against  several  joint  tres- 
passers,  the  evidence  must  be  confined  to  the  joint  offense  in 
which  all  are  implicated;  the  plaintiff  cannot  recover  for  what 
was  done  by  one  or  more  before  or  after  the  joint  act,  for  some 
of  the  defendants  might  thereby  be  subjected  to  damages  for 
a  trespass  wherein  they  had  no  concern :  Addison  on  Torts, 
sec.  1821. 

The  act  of  May  2, 1876,  only  applies  to  actions  for  the  recov- 
ery of  damages  or  mesne  profits.  It  is  evidently  intended  to 
apply  only  to  such  ^^  damages  "  or  ^^  mesne  profits  "  as  a  plain- 
tiff recovers  in  an  action  of  ejectment  or  trespass  quare  clausum 
fregit  for  injuries  to  the  plaintiff's  land  and  the  wrongful  deten- 
tion thereof:  Dawson  v.  McGill,  4  Wharton,  230;  Cook  v. 
Nicholas,  2  W.  &  S.  27 ;  6  Am.  &  Eng.  Ency.  of  Law,  17. 

Jamez  H.  McCain^  Attstin  Clark  and  W.  J.  Christy  with  him, 
for  appellee. — The  amendment  was  properly  allowed :  Tyrrill 
V.  Lamb,  96  Pa.  464;  Heidelberg  School  Dist.  v.  Horst,  62  Pa. 
801;  Rangier  v.  Hummel,  87  Pa.  132;  Musser  v.  Gardner,  66 
Pa.  242;  SchoUenberger  v.  Seldoniidge,  49  Pa.  88;  Fairchild 
v.  Dennison,  4  Watts,  268 ;  Smith  v.  Bellows,  77  Pa.  441. 

Defendants  were  the  coproprietoi-s  of  a  distillery,  from  the 
operation  of  which  the  stieam  running  through  plaintiff's  land 
was  fouled.  The  invasion  of  plaintiff's  rights  was  not  the  will- 
ful or  malicious  act  of  either  partner,  but  mere  negligence  on 
the  part  of  one  or  both,  or  by  their  servants,  done  while  oper- 
ating the  distillery  for  the  joint  benefit  of  the  partnei-s.  This 
was  not  a  case  of  separate  acts  committed  without  concert  of 
action.  What  was  done  by  either  or  both  was  with  a  common 
design  and  for  a  common  purpose,  viz:  the  conduct  of  their  mu- 
tual business.  The  joinder  of  defendants  was  entirely  proper : 
Bard  &  Wearich  v.  Yohn,  26  Pa.  482;  Klauder  v.  McGmth, 
36  Pa.  128 ;  Gallagher  v.  Kemmerer,  144  Pa.  509. 

The  act  of  May  2, 1876,  applied  to  this  case :  Peterson  v. 
Speer,  29  Pa.  478 ;  1  Addison  on  Tort9,  sec.  107. 

Opinion  by  Mr.  Justice  Dean,  January  6, 1896 : 

The  plaintiff,  Joseph  Hileman,  was  the  lower  landowner  on 
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a  small  stream;  the  defendants  operated  a  distillery  on  the 
stream  above  him ;  he  alleged,  they,  by  slops  and  other  refuse 
from  the  distillery,  so  polluted  the  water  as  to  render  it  unfit 
for  use,  and  thei'eupon,  on  June  27, 1892,  he  brought  trespass 
for  damages.  The  oase  came  on  for  triad  June  6, 1898,  and  re- 
sulted in  a  verdict  for  defendants;  on  motion  for  new  trial, 
the  verdict  was  set  aside  and  new  trial  granted ;  plaintiff  then 
moved  to  amend  by  striking  from  the  name  of  defendants  the 
words,  *^  doing  business  under  firm  name  of  Hileman  Distilling 
Company  ; "  this  motion  was  granted,  and  the  case  again  came 
to  trial  March  9,  1894;  there  was  a  verdict  for  plaintiff  for 
nominal  damages.  From  judgment  entered  on  this  verdict,  de- 
fendants appeal,  assigning  eight  errors.  The  first  and  second 
are  to  the  ruling  of  the  court,  permitting  the  amendment  of 
the  record.  The  plaintiff  obviously  made  a  mistake  in  charg- 
ing the  defendants  as  partners  instead  of  as  joint  wrongdoers ; 
such  a  mistake,  under  our  statute,  is  clearly  amendable ;  the 
juncture  at  which  the  amendment  was  moved  for  was,  however, 
after  one  trial,  and  when  a  new  trial  had  been  granted ;  then  a 
considerable  bill  of  costs  had  been  incurred*  As  the  record 
here  presents  itself,  apparently,  this  amendment  ought  to  have 
been  allowed  only  on  terms  which  would  have  imposed  costs 
upon  plaintiff;  but  this  was  in  the  discretion  of  the  court  below ; 
what  may  have  appeared  to  the  learned  judge  of  that  court, 
which  we  do  not  see,  is  only  conjectural.  The  presumption  is, 
that  his  discretion  was  exercised  wisely,  and  grounded  on  suf- 
ficient reasons ;  we  will  not  assume  it  was  arbitrarily  exercised, 
and  there  is  no  sufiScient  proof  that  it  was.  The  statutes  of 
amendment  are  to  be  construed  liberally  so  as  to  effect  the  in- 
tent of  them.  Their  object  was  to  raach  a  trial  on  the  merits, 
and  any  reasonable  exercise  of  the  discretion  reposed  in  the  trial 
court  ought  not  to  be  disturbed  in  a  court  of  review,  when,  as 
must  necessai'ily  be  the  case,  our  knowledge  of  all  the  circum- 
stances leading  to  the  amendment  may  not  be  as  full  as  that  of 
the  judge  who  allows  it.  Therefore,  these  two  assignments  ai*e 
overruled. 

The  third,  fourth,  fifth  and  sixth  assignments  practically 
raise  the  same  question.  The  court  permitted  plaintiff  to  offer 
evidence  that  defendants  were  the  owners  and  operators  of  a 
distillery,  and  that  they  negligently  permitted  the  noxious  re£« 
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use  to  enter  the  stream  which  flowed  through  plaintiff's  land ; 
the  purpose  in  polluting  the  stream  was  not  malicious,  but 
merely  selfish ;  they  disposed  cheaply  of  that  which  occasioned 
damage  to  the  lower  landowner,  not  with  an  intent  to  injure 
him,  but  merely  to  benefit  themselves.  It  was  not  as  if  he  had 
charged  them  with  bi-eaking  his  close,  or  cutting  his  timber ; 
it  was,  of  operating,  as  owners,  their  manufacturing  establish- 
ment  in  such  a  manner  as  necessaiily  injured  him.  The  evi- 
dence, that  as  co-owners  they  operated  the  distillery,  was  in  this 
view  of  the  act  admissible,  and  from  it  the  jury  might  infer  both 
were  guilty  of  the  wix)ngf ul  act.  Either  could  have  offered  evi- 
dence in  rebuttal  tending  to  show  it  was  not  the  joint  act  of 
both.  While  as  to  distinct  acts  of  trespass,  such  as  cutting 
down  trees  or  tearing  down  fences,  evidence  of  a  partnership 
would  not  have  been  admissible  to  charge  two  or  more  defend- 
ants jointly,  yet  under  the  facts  here  it  did  tend  to  prove  these 
defendants  jointly  answerable,  and  there  was  no  error  in  admit- 
ting the  evidence. 

The  seventh  and  eighth  assignments  are  to  the  ruling  of  the 
court  permitting  plaintiff,  under  act  of  May  2,  1876,  to  give 
notice  of  claim  for  damages  up  to  date  of  trial,  and  to  offer 
evidence  under  the  notice.  The  act  says :  "  In  all  actions  now 
pending  or  hereafter  to  be  brought  for  the  recovery  of  dam- 
ages, or  mesne  profits,  it  shall  be  lawful  for  the  plaintiff  at  any 
time  not  less  than  fifteen  days  before  trial,  to  give  notice  to 
the  defendant  or  bis  attorneys  that  he  proposes  to  claim  dam- 
ages or  mesne  profits  up  to  the  date  of  trial  of  such  suit ; 
and  on  such  trial  the  plaintiff  may  recover  such  damages  or 
mesne  profits,  not  barred  b}'  the  statute  of  limitations,  to  the 
time  of  such  trial,  as  may  be  warranted  by  the  law  and  the 
evidence." 

Clearly,  the  purpose  of  the  act  was  to  relieve  from  the  neces- 
sity of  multiplied  actions.  If  the  right  of  a  plaintiff  is  de- 
termined in  one  action,  it  tends  to  a  cessation  of  strife  and 
prevention  of  accumulation  of  costs  to  have  his  damages  de- 
termined by  the  same  trial.  In  three  distinct  instances  in  one 
short  section,  the  disjunctive  is  used  by  the  legislature :  ^^  Dam- 
ages or  mesne  profits."  This  indicates  an  intention  to  extend 
the  act  to  cover  also,  cases  other  than  those  where  the  posses- 
sion as  against  the  plaintiff  is  wrongful ;  it  seems  to  have  been 
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intended  specially  to  reach  those  cases,  where  the  plaintiff  has 
been  kept  out  of  his  rightful  possession  by  the  trespasser ;  but 
it  goes  further,  and  brings  within  its  scope  other  actions  for 
damages.  What  actions? — Apparently  those  trespasses  of  a 
continuing  nature,  such  as  the  one  before  us ;  those  in  which  a 
second  action  might  be  brought  for  damages  sustained  after 
service  of  writ,  but  the  right  to  which  would  be  determined  by 
the  verdict  in  the  first  suit  Damages  for  the  pollution  of  a 
stream  by  the  upper  landowner,  a  manufacturer,  in  most  cases 
is  a  continuing  wrong  down  to  trial;  if  the  lower  landowner's 
right  be  determined  at  the  first  trial,  why  should  he  be  put  to 
the  vexation  and  costs  of  a  second  action?  It  was  just  this 
burden  the  legislature  sought  to  relieve  against  by  this  act. 
Undoubtedly  the  learned  counsel  for  appellant  is  right  in  ar- 
guing the  act  cannot  embrace  all  actions  for  damages ;  those 
wrongs  which  do  not  include  a  continued  possession  of  land 
hostile  to  the  rightful  owner,  nor  an  assumed  right  by  the  up- 
per landowner  to  continually  pollute  a  stream  to  the  damage 
of  the  lower  landowner ;  wrongs  which,  from  their  very  natui-e, 
are  perpetrated  at  only  distinct  or  rare  intervals  are  not  within 
the  meaning  of  the  act.  Suppose,  instead  of  establishing  a 
distillery  permanent  in  its  character,  defendants  had  dumped 
into  this  stream  the  contents  of  an  outhouse  vault ;  the  right 
of  plaintiff  would  have  been  violated;  they  might  have  re- 
peated the  wrong,  but  it  would  not  have  been  the  case  intended 
by  the  act ;  such  a  trespass,  if  held  to  be  within  the  act,  would 
possibly  result  in  an  absurd  condition ;  the  plaintiff  having 
failed  to  prove  any  wrong  before  suit  brought  might,  neverthe- 
less, clearly  prove  one  after ;  we  then  would  have  the  case  of 
sustaining  an  action  brought  without  cause,  and  a  verdict  for 
a  wrong  committed  thereafter. 

The  act  of  1876  certainly  contemplated  no  such  absurdity. 
While  the  point  raised  here  is  new,  and  appellant's  argument 
is  plausible,  still  we  are  of  opinion  the  act  includes  within  its 
terms  every  such  cause  of  action  as  from  its  nature  is  a  persist- 
ent, continuing  wrong.  Therefore  the  seventh  and  eighth  hs- 
signments  of  error  are  also  overruled,  and  the  judgment  is 
affirmed. 
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George  Lulay  et  al.,  Appellants,  v.  Thomas  Barnes. 

[Marked  to  be  reported.] 

Deed-^Location  of  land— Parol  evidence — Ejectment. 
Parol  evideoce  is  admissible  to  explain  an  ambiguity  in  a  deed  as  to  the 
location  of  i the  land  intended  to  be  conveyed. 

Vendor  and  vendee — Deed^Bescription— Location  of  land—Parol  evU 
denee^Question  for  jury. 

In  an  action  of  ejectment  it  appeared  that  R.  was  the  owner  of  two  ad- 
Joining  tracts  of  land,  one  containing  128  acres,  and  the  other  containing 
186  acres.  By  articles  of  agreement  he  sold  to  L.  the  tract  of  128  acres, 
describing  its  boundaries  by  the  names  of  the  adjoining  owners.  Immedi- 
ately after  this  description  the  agreement  continued  as  follows:  **The 
coal  right  in  the  northern  hill,  as  far  as  to  the  centre,  between  the  southern 
and  northern  boundary,  vests  in  the  purchaser,  and  ho  has  the  right  to  dig 
the  coal  as  his  property,  and  to  make  a  road  to  the  coal  bank  over  the 
shortest  and  most  passable  route.  R.  has  likewise  the  right  of  access  to 
the  ooal  over  the  shortest  and  most  passable  route  that  will  cause  the  least 
damage,  on  the  southern  side,  and  if  necessary  to  prospect  for  ooal,  and 
to  open  a  coal  mine  on  the  said  purchaser's,  L.'s  property,  but  he  is  not 
allowed  to  take  out  coal  over  the  middle."  The  evidence  of  the  scrivener 
who  wrote  the  articles  was  in  effect  that  the  '*  northern  hill  **  was  in  the 
northern  half  of  the  136  acres  tract,  and  that  by  insti'uctions  of  both  parties 
he  was  directed  to  write  the  agreement  so  as  to  Include  the  coal  under  the 
northern  half  of  the  136  acres  tract.  Held,  that  the  agreement  was  not  so 
vague  and  uncertain  that  it  could  not  be  interpreted,  and  that  the  question 
of  the  location  of  the  coal  was  for  the  jury  on  all  the  evidence. 

Vendor  and  vendee— Artidea  of  agreement— Recording  articles— Notice. 

Where  a  purchaser  of  coal  from  an  equitable  owner  by  articles  of  agree- 
ment places  the  articles  on  record,  the  fact  that  the  vendor  subsequently 
takes  a  deed  from  the  legal  owner  will  not  affect  the  rights  of  the  vendee 
under  the  articles,  and  any  one  claining  under  the  deed  will  be  affected 
with  notice  of  all  that  the  articles  contain. 

Deed— Separation  of  minerals  from  surface— Adverse  possession. 

An  owner  of  land  who  conveys  the  coal  under  his  land  to  another  can- 
not reacquire  title  to  the  coal  by  possession  of  the  surface  continued  for 
any  length  of  time.  Such  possession  is  neither  hostile,  visible,  notorious, 
nor  continuous,  and  is  no  possession  of  the  coal  at  all. 

A  purchaser  of  land  under  articles  of  agreement  is  not  bound  to  take 
actual  possession  of  it,  in  order  to  preserve  his  title. 

Vendor  and  vendee— Deed— BesuUing  trust— Act  of  April  22,  1856. 

Where  a  purchaser  of  coal  under  articles  of  agreement  pays  the  whole 
amount  of  the  purchase  money,  and  places  the  articles  on  record,  no  re- 
sulting tiiist  arises  to  which  the  act  of  April  22,  1856,  P.  L.  532,  applies. 
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Vendor  and  vendee — Deed  —Equitable  title— Estoppel, 
An  equitable  owner  of  two  tracts  of  land  by  aiticles  of  agreement  sold 
one  tract  in  fee  simple  and  the  coal  under  a  portion  of  the  other  tract. 
The  articles  constituted  a  present  sale  of  the  coal  completed  by  the  exocu- 
tion  of  the  agreement,  and  required  no  further  conveyance  to  perfect  it. 
The  purchaser  recorded  the  articles,  and  subsequently  the  vendor  procured 
the  legal  owner  to  make  a  deed  to  the  purchaser  of  the  tract  sold  in  fee 
simple,  and  also  took  a  deed  to  himself  from  the  legal  owner  of  the  other 
tract  without  any  reference  being  made  in  the  deed  of  the  sale  of  the  coal. 
Held,  (1)  that  the  agreement  was  not  merged  in  the  deed  of  the  tract 
under  wliich  the  coal  had  been  sold,  and  that  the  vendee^s  ri^t  to  the 
coal  was  not  thereby  forfeited ;  (2)  that  the  vendee  by  the  acceptance  of 
the  deed  for  the  land  which  he  had  bought  outright,  did  not  estop  the 
vendee  from  claiming  the  coal  under  the  other  tract. 

Argued  Oct.  15,  1895.  Appeal,  No.  74,  October  T.,  1895, 
by  plaintiflfs,  from  judgment  of  C.  P.  Cambria  County,  March 
Term,  1893,  No.  198,  on  verdict  for  defendant.  Before  Steb- 
RBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Deak 
and  Fell,  JJ.     Reversed. 

Ejectment  to  recover  coal  underlying  a  piece  of  land  in  Sus- 
quehanna township.    Before  Lonoenegker,  P.  J. 

Anthony  Reiger  was  the  equitable  owner  of  264  acres  of  land 
of  which  he  sold  to  Adam  Lulay  128  acres  with  a  right  to  mine 
coal  on  the  other  part  of  the  tract,  as  per  the  following  agree- 
ment: 

**  Articles  of  agreement  for  the  sale  of  128  acres  of  land  and 
all  the  buildings  thereon  between  the  vendor,  Anthony  Reiger 
of  Susquehanna  township,  Cambria  Co.,  Pa.,  and  the  purchaser, 
Adam  Lulay,  of  Brady's  Bend,  Armstrong  Co.,  Pa.,  for  the  pur- 
chase money  of  |;2,500.00  upon  the  following  conditions : 

1.  The  first  payment  must  be  made  by  the  1st  of  August, 
1871,  in  the  sum  of  $1,000.00. 

2.  The  second  payment  of  above  purchase  money  must  be 
made  by  the  1st  of  April,  1872,  in  the  sum  of  $500.00. 

3.  The  third  payment  must  be  made  by  the  1st  of  April,  1874, 
in  the  sum  of  $1,000.00,  of  which  sum  $750.00  must  bear  in- 
terest from  date  at  6  per  cent,  for  Leonard  Hiller. 

4.  The  one  hundred  and  twenty-eight  acres  are  bounded  on 
the  west  by  Anton  Reiger ;  on  the  N.  by  Peter  Gkirman ;  S.  by 
John  Schneider,  John  McDonnell ;  E.  by  Wm.  Luth  and  Peter 
Garman.  Upon  this  land  are  the  following  buildings :  dwelling 
house,  saw  mill  and  part  of  a  barn  newly  erected. 
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5.  The  coal  rigHt  in  the  northern  hill,  as  far  as  to  the  centre, 
between  the  southern  and  northern  boundary,  vests  in  the  pur- 
chaser, and  he  has  the  right  to  dig  the  coal  as  his  property,  and 
to  make  a  road  to  the  coal  bank  over  the  shortest  and  most 
passable  route. 

6.  Anton  Reiger  has  likewise  the  right  of  access  to  the  coal 
over  the  shoi-test  and  most  passable  route  that  will  cause  the 
least  damage,  on  the  southern  side,  and  if  necessary  to  prospect 
for  coal,  and  to  open  a  coal  mine  on  the  said  purchaser's,  Adam 
Lulay's,  property,  but  he  is  not  allowed  to  take  out  coal  over 
the  middle. 

7.  Anton  Reiger  has  the  right  to  open  a  road  for  hauling 
along  the  southern  side  of  the  bam  to  the  Township  road,  not 
over  thirty  feet  wide  from  his  house,  over  the  shortest  and  most 
suitable  route. 

8.  Of  all  grain  which  has  been  sowed  on  the  share,  the  pur 
chaser,  Adam  Lulay,  has  the  right  to  claim  one-third  as  his 
propei-ty. 

This  agreement  is  made  this  10th  day  of  June,  1871,  and 
signed  in  witness  thereof  by  the  vendor. 
Witness:  Anton  Rbiger, 

Jacob   SCHIBF.  andtkt^urckattr, 

Adam  Lulay.'* 

Receipt  for  twenty-five  dollars  which  the  undersigned  re- 
ceived as  part  of  the  fii'St  payment  from  Adam  Lulay  this  10  day 
of  June,  1871. 

Anton  Rbioeb." 

Jacob  White,  Justice  of  the  Peace  of  said  County." 

Lulay  recorded  the  articles  on  April  3,  1872.  Anthony 
Reiger  was  the  equitable  owner  only  of  the  two  tracts  of  land, 
and  subsequently  by  deed  dated  March  29, 1873,  William  and 
Daniel  Bergstresser  the  legal  owners  made  a  deed  to  Adam 
Lulay  of  the  one  hundred  and  twenty-eight  acres  tract,  and  on 
the  same  day  made  a  deed  to  Anthony  Reiger  of  the  one  hun- 
di-ed  and  thirty-six  acres  tract.  In  the  latter  deed  no  men- 
tion was  made  of  the  sale  of  the  coal  underlying  the  tract  sold 
to  Lulay. 

The  following  plan  shows  the  situation  of  the  two  tracts  of 
land: 
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The  parol  evidence  relating  to  the  situation  of  the  land  is 
quoted  in  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows  : 

We  have  concluded  that  it  is  our  duty  to  determine  this  case 
on  the  law.  Questions  of  law  have  arisen  upon  the  full  devel- 
opment of  the  case  which  are  controlling  in  their  character  and 
require  us  to  dispose  of  it  without  submitting  to  you  the  con- 
sideration of  the  facts.  The  undisputed  facts  are  sufficient  to 
make  an  end  of  the  case  when  the  law  is  applied. 

[The  plaintiffs  claim  to  recover  under  the  fifth  clause  of  the 
agreement,  made  June  10, 1871,  which  was  written  in  German 
and  translated  in  your  hearing.  It  was  not  artistically  drawn, 
and  the  clause  referred  to  is  vague  and  uncertain,  so  that  the 
witnesses  differ  both  as  to  the  precise  land  contemplated  thereby 
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and  the  right  sought  to  be  conferred  or  intended  to  be  con- 
veyed. We  deem  it  too  uncertain  in  the  light  of  the  testimony 
relating  thereto  to  submit  it  to  you  as  a  basis  for  a  recovery 
in  this  action.  After  all  the  evidence  of  the  experts  who 
translated  it  for  us,  its  true  meaning  is  still  involved  in  uncer- 
tainty and  it  is  a  debatable  question  what  Lulay's  rights  there- 
under were.]  [1]  It  is  in  evidence  that  when  it  was  made  the 
nearest  milroad  was  over  twenty  miles  away,  and  it  is,  at  least, 
an  open  question  in  the  light  of  all  the  circumstances  then 
existing,  whether  it  was  meant  to  sell  the  coal  in  place  under 
the  hill  referred  to,  or  to  confer  merely  the  privilege  of  digging 
and  removing  a  suflBcient  quantity  for  domestic  consumption, 
instead  of  removing  all  the  available  coal  thereunder  and  con- 
veying it  to  market.  It  appears  that  at  the  time  when  Reiger 
and  Lulay  made  this  agreement  no  deed  had  yet  been  made  to 
the  former  for  the  premises  which  that  paper  was  designed  to 
divide  between  the  two.  It  seems  that  Reiger  had  acquired 
the  equitable  title  thereto,  while  the  legal  title  still  remained 
in  the  Bergstressers,  who  thereafter,  on  the  29th  of  March, 
1878,  conveyed  to  them  respectively  the  several  purparts.  In 
doing  so  no  notice  whatever  was  taken  or  mention  made  of  the 
interest  of  Lulay  in  the  coal  existing  in  the  "  northern  hill," 
on  Reiger*s  purpart  referred  to  in  the  clause  already  men- 
tioned. Why  it  was  omitted  from  both  deeds  does  not  appear 
— whether  it  was  by  inadvertence  or  otherwise.  The  agree- 
ment was  a  preliminary  or  executory  contract  which  the  par- 
ties intended  should  be  followed  by  a  conveyance  for  the  land 
mentioned  therein.  As  it  recites,  it  was  an  agreement  for 
the  sale  of  one  hundred  and. twenty-eight  acres  of  land,  etc. 
There  is  no  averment  or  evidence  of  any  fraud,  accident,  or 
mistake,  in  the  execution  and  delivery  of  the  deeds  thereafter 
made  to  put  the  title  in  them  respectively,  [nor  was  any  step 
taken  by  Lulay  in  all  the  succeeding  years  during  which  the 
title  to  the  one  hundred  and  twenty-eight  acres  was  in  him  to 
reform  the  deed  or  assert  his  right,  if  he  had  any,  to  the  coal 
under  Reiger's  land.  The  contract  to  convey  having  been  thus 
consummated,  the  previous  understanding  or  agreement  be* 
tween  the  parties  was  merged  in  the  deeds.]  [12] 

The  plaintiffs  have  shown  that  prior  to  the  conveyances  to 
Lulay  and  Reiger,  at  least  two  payments  had  been  made  by 
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Lulay  to  Reiger  on  account  of  the  price  mentioned  in  the  agree- 
ment. These  payments  having  been  made  previous  to  the 
inception  of  the  legal  title  in  Reiger  for  the  one  hundi-ed  and 
thirty-seven  acres  in  fee,  to  say  the  best  for  him,  there  arose  an 
implied  or  resulting  trust,  under  which  Reiger  held  for  him  the 
title  to  the  coal  in  place  under  the  **  northern  hill "  as  claimed 
by  the  plaintiffs.  Our  act  of  assembly  provides  that  "no  right 
of  entry  shall  accrue,  or  action  be  maintained  to  enforce  any 
implied  or  resulting  trust  as  to  realty,  but  within  five  years 
after  such  equity  or  trust  accrued  with  the  right  of  entry,  unless 
such  trust  shall  have  been  acknowledged  by  writing,  to  subsist 
by  the  party  to  be  charged  therewith,  within  the  same  period." 
That  is  to  say,  within  the  same  period  that  an  action  can  be 
maintained,  viz:  within  five  years.  It  is  not  pretended  that 
any  entry  was  had  or  action  brought  to  assert  Lulay*s  rights. 
On  the  contrary,  Reiger  continued  in  the  sole,  exclusive  and 
undisturbed  possession  of  the  premises  under  the  title  conveyed 
to  him  without  the  slightest  assertion  of  claim  on  the  part  of 
Lulay,  so  far  as  the  evidence  shows,  for  a  period  of  seventeen 
years  and  over.  It  cannot  be  said  that  the  original  agreement 
is  tantamount  to  the  acknowledgment  in  writing  mentioned  and 
intended  by  the  act,  because  the  trust  did  not  then  "  subsist ;  " 
neither  can  it  be  claimed  that  the  writing  anticipated  the  crea- 
tion of  a  trust,  because  it  had  no  such  exigency  in  contem- 
plation. There  being  then  an  implied  or  resulting  trust,  if 
Lulay  obtained  any  interest  in  the  coal,  it  follows  that  it  was  not 
relieved  of  the  operation  of  the  act  of  assembly,  and  the  action 
to  assert  and  enforce  it  now  is  barred  by  the  limitation  of  the 
statute.  In  addition  to  what  we. have  thus  said,  we  will  read 
and  answer  the  points  submitted  by  the  counsel  for  the  respec- 
tive parties. 

Plaintiflfs'  points  were  as  follows : 

1.  That  an  action  of  ejectment  will  lie  for  a  coal  interest  and 
the  action  is  properly  brought.    Answer:  We  aflSrm  this  point. 

2.  That  if  the  defendant,  or  vendor,  Anthony  Reiger,  had 
only  an  equitable  title  at  the  time  he  made  the  agreement  with 
Adam  Lulay,  or  had  no  title  at  all,  and  afterwards  acquired  a 
title  in  fee  simple,  the  title  inured  to  the  benefit  of  Adam  Lulay. 

This  is  affirmed  as  applying  to  the  coal  interest  but  not  of 
courae  to  the  fee  simple  as  indicated  by  the  reading  of  the 
point. 
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8.  That  the  placing  of  the  articles  of  agreement  for  the  sale 
of  the  coal  right  and  of  the  one  hundred  and  twenty-eight  acre 
tract  upon  record,  and  it  having  been  properly  indexed  in  the 
books  required  by  law,  it  was  constructive  notice  to  the  world 
of  his  rights  under  that  agreement,  of  which  rights  the  defend- 
ant in  this  case  was  bound  to  take  notice.  Ariswer :  We  say 
in  answer  to  this  point  that  it  is  true  to  the  extent  of  any 
rights  which  Lulay  had  when  placed  on  record.  The  effect 
of  recoi*ding  the  paper  was  to  give  constructive  notice,  as 
stated  in  the  point,  but  when  it  was  followed  within  a  few 
years  by  a  deed  vesting  the  complete  title  to  the  premises  in 
Reiger  who  continued  for  some  seventeen  years  in  the  exclusive 
and  undisturbed  possession  before  selling  to  the  defendant,  the 
latter  was  not  bound  by  such  notice.  [3] 

4.  That  the  agreement  being  in  part  for  the  sale  of  the  coal 
right  underlying  the  land  in  dispute,  there  being  no  evidence 
of  any  opening;  the  placing  on  record  of  the  agreement  and 
taking  actual  possession  of  the  one  hundred  and  twenty-eight 
acres,  which  were  also  conveyed  by  the  agreement,  was  all  the 
possession  Adam  Lulay  could  take  under  the  law,  and  for  the 
purposes  of  this  suit  he  would  be  considered  in  actual  posses- 
sion of  the  land  or  coal  right  so  far  as  he  was  capable  of  taking 
it  under  the  agreement  and  the  only  possession  required  by  law. 
Afuwer :  We  refuse  this  point.  [4] 

5.  That  the  coal  underlying  the  land,  the  vendee  could  not 
gain  a  residence  or  settlement  upon  it.  The  law  will  not  re- 
quire impossibilities,  and  in  placing  the  agreement  upon  the 
record  and  the  payment  of  the  purchase  money  in  full,  was 
such  a  possession  as  would  take  it  out  of  the  terms  of  the  act 
of  the  22d  of  April,  1856.  Answer:  This  point  is  not  very 
clearly  expressed,  and,  as  stated,  we  refuse  it.  [5] 

6.  That  the  act  of  the  22d  of  April,  1856,  does  not  apply  to 
this  case ;  that  there  was  a  substantial  performance  of  the  con- 
tract by  the  payment  of  the  full  amount  of  the  purchase  money ; 
by  the  conveyance  of  the  one  hundred  and  twenty-eight  acres 
by  deed;  by  the  actual  possession  of  the  one  hundred  and  twenty- 
eight  acres,  and  such  possession  of  the  coal  right  as  the  same 
was  capable  of  in  pursuance  of  the  agreement  in  evidence ;  that 
there  was  such  a  possession  of  the  land  and  coal  right  in  dispute 
as  was  capable  of  being  taken  and  all  that  would  be  required 
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in  law.    Amwer :  We  refuse  to  instruct  you  as  requested  in 
this  point  [6] 

8.  That  the  payment  of  the  purchase  money  by  the  vendee 
and  the  acceptance  of  it  by  the  vendor,  the  placing  of  the  agree- 
ment upon  record  and  the  taking  of  such  possession  as  the 
subject-matter  was  capable  of,  was  in  law  a  consummation  of 
the  contract  and  gave  the  vendee  a  right  to  the  coal  in  dispute. 
Answer:  This  point  is  refused  for  reasons  we  have  already 
stated.  [7] 

9.  That  the  recital  in  the  deed  from  Anthony  Reiger  to 
Thomas  Barnes  is  evidence  to  show  that  the  defendant  knew 
of  the  existence  of  the  contract,  and  it  is  evidence  of  the  fact 
that  Anthony  Reiger  knew  and  admitted  the  contract  or  article 
of  agreement  to  be  in  force,  and  that  the  defendant  in  accept- 
ing that  deed  was  bound  by  that  notice,  and  that  the  agreement 
was  in  force ;  that  Anthony  Reiger,  or  the  defendant  claiming 
under  him,  cannot  claim  certain  rights  and  privileges  under  the 
agreement  placed  on  record  which  would  inure  to  their  benefit 
and  repudiate  the  residue  of  the  agreement,  for  if  he  takes  a 
part  he  must  take  the  whole,  and  if  he  takes  a  part  we  can  en- 
force the  whole  so  far  as  it  has  not  been  complied  with.  An- 
swer :  This  point  is  refused  so  far  as  it  relates  to  the  question 
of  notice.  It  is  affirmed  so  far  as  the  latter  portion  is  concerned, 
which  relates  to  the  defendant  claiming  under  the  agreement 
any  rights  which  are  not  mentioned  in  the  deed  of  conveyance 
from  Bergstressers,  because  we  have  already  said  the  original 
agreement  was  merged  in  the  deeds.  [8] 

10.  That  the  defendant  or  his  vendor,  Anthony  Reiger,  claim- 
ing rights  under  the  agreement  made  with  Adam  Lulay,  and 
recited  in  the  deed  from  Reiger  to  the  defendant,  is  an  acknowl- 
edgment that  the  agreement  was  in  force  at  the  time  in  so  far 
that  it  had  not  been  complied  with.  Answer :  This  point  is 
refused.  Tt  is  not  such  acknowledgment  as  would  take  the 
case  out  of  the  operation  of  the  statute  already  referred  to.  [9] 

11.  That  there  was  nothing  in  the  agreement  requiring  Adam 
Lulay  to  take  out  the  coal  or  open  a  mine  within  a  specified 
time  and  he  could  not  be  prejudiced  by  not  doing  so.  Answer: 
We  answer  that  there  was  nothing  requiring  him  to  take  out 
the  coal  within  a  specified  time,  but  after  the  entire  title  to  the 
premises  vested  by  Bergstresser's  deed  in  Reiger,  he  was  bound 
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to  assert  his  title  or  claim  under  the  agreement  and  could  not 
postpone  it  indefinitely.  [10] 

12.  That  the  conveyance  from  William  and  Edwin  Bei-g- 
stresser  to  Adam  Lulay  for  one  hundred  and  twenty-eight  acres 
of  land  was  only  a  partial  performance  of  the  agreement,  and 
the  doctrine  of  merger  does  not  apply.  Answer :  We  answer, 
for  the  reasons  already  stated,  that  the  doctrine  of  merger  does, 
we  think,  apply  in  this  case.  [11] 

18,  That  the  verdict  should  be  for  the  plaintiffs.  Answer : 
We  refuse  this  point.  [14] 

Defendant's  points  were  as  follows: 

1.  That  the  contract  in  writing  is  so  vague  and  uncertain  in 
its  terms  that  a  chancellor  could  not  enforce  it  and  therefore 
the  verdict  must  be  for  the  defendant.  Answer :  Upon  a  care- 
ful examination  of  the  fifth  clause  of  the  agreement  we  con- 
clude thatitis  tgo  indefinite  and  vague,  both  as  to  the  particular 
ground  intended  to  be  embraced  and  the  extent  of  the  estate  or 
privileges  therein,  to  warrant  a  recovery,  and  this  point  is  there- 
fore aflSrmed.  [2] 

4.  That  the  deeds  from  William  and  Edwin  Bergstresser  to 
Adam  Lulay  and  Anthony  Reiger,  respectively,  dated  the  29th 
day  of  March,  1873,  having  been  made  subsequently  to  the 
contract  dated  June  12,  1871,  and  accepted  by  them,  there 
would  be  a  merger  of  the  contract  in  the  deeds,  and  such  being 
the  case  the  verdict  should  be  for  the  defendant.  Answer :  As 
already  stated  in  reply  to  plaintiffs'  12th  point  and  in  our 
general  charge,  we  say  the  doctrine  of  merger  does  apply,  and 
for  this  and  other  reasons  the  verdict  must  be  for  the  defend- 
ant. [18] 

6.  The  plaintiffs  cannot  recover  in  this  action  because  of  the 
limitation  contained  in  the  sixth  section  of  the  act  of  the  22d 
of  April,  1866,  which  provides  "  that  no  right  of  entry  shall  ac- 
cme,  or  action  be  maintained  for  specific  performance  of  any 
contract  for  the  sale  of  any  i*eal  estate,  or  for  damages  for  non- 
compliance of  any  such  contract,  or  to  enforce  any  equity  of 
redemption  after  re-entiy  made  for  any  condition  broken,  or  to 
enforce  any  implied  or  resulting  trust  as  to  realty  but  within 
five  years  after  such  contract  was  made,  or  such  equity  or  trust 
accrued  with  the  right  of  entry,  unless  such  contract  shall  give 
a  longer  time  for  its  performance  or  there  has  been  in  part  a 
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substantial  performance,  or  such  contract,  equity  of  redemption 
or  trust  shall  have  been  acknowledged  by  writing  to  subsist  by 
the  party  to  be  charged  therewith  within  said  period."  Answer : 
This  point  is  affirmed.  [15] 

7.  That  under  all  the  evidence  in  the  case,  the  verdict 
must  be  for  the  defendant.  Annoer:  After  what  we  have 
already  stated,  it  follows  that  this  point  must  likewise  be 
affirmed.  You  will  therefore  render  your  verdict  for  the  de- 
fendant. [16,17] 

Verdict  and  judgment  for  defendant.     Plaintiffs  appealed. 

JErrora  assigned  were  (1-16)  above  instructions,  quoting  them. 

Donald  U.  Dufton  and  Aug.  S.  LandiSj  E.  R,  Flick  with  them, 
for  appellants. — The  jury  were  not  only  competent,  but  bound 
to  read  the  disputed  words,  and  ascertain  what  they  meant: 
Armstrong  v.  Burrows,  6  Watts,  268 ;  Cabarga  v.  Seeger,  17 
Pa.  519 ;  2  Parsons  on  Contracts,  6th  ed.  sees.  555,  556. 

Equity  treats  things  agreed  to  be  done  as  actually  performed, 
and  treats  the  vendor  (Reiger)  as  a  trustee  for  the  purchaser 
(Lulay)  of  the  estate  sold:  1  Sugden  on  Vendors,  14th  ed. 
p.  270 ;  Adams'  Equity,  note  1 ;  White  v.  Patteraon,  189  Pa. 
429;  Sutter  v.  Ling,  25  Pa.  467;  Siter  &  Co.'s  App.,  26  Pa. 
180;  Ins.  Co.  v.  Dunham,  117  Pa.  475. 

The  act  of  1856  is  an  act  of  limitation  against  the  cestui  que 
trust,  unless  he  is  in  possession,  or  his  contract  is  in  writing. 

This  case  is  the  very  exception  prescribed  in  the  act,  if  there 
was  any  question  about  its  being  the  case  of  a  resulting  trust 
But  it  is  not  the  case  of  a  trust.  It  was  a  sale  evidenced  by  a 
writing,  and  duly  recorded,  with  the  consideration  paid  in  full 
long  before  Barnes  bought:  Clark  v.  Trindle,  52  Pa.  495 ;  Best 
v.  Campbell,  62  Pa.  478. 

The  general  principle  in  the  doctrine  of  merger  is  that  a  less 
interest  always  becomes  a  larger,  and  the  smaller  estate  always 
becomes  greater:  2  Blk.  177:  Williams  on  Real  Estate,  281. 
But  in  this  case  the  court  reversed  the  legal  operation  of  the 
rule  by  diminishing  the  interest  expressly  sold  and  to  be  con« 
veyed. 

The  doctrine  of  merger  will  not,  we  think,  under  our  case, 
ordinarily  be  held  to  apply  against  the  intention  of  the  par- 
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ties :  Hessel  v.  Johnson,  129  Pa.  179 ;  Moore  v.  Bank,  8  W. 
188 ;  Duncan  v.  Druiy,  9  Pa.  382 ;  Close  v.  Zell,  141  Pa.  890 ; 
Stockton  V.  Gould,  149  Pa.  68 ;  McGowan  v.  Bailey,  146  Pa. 
572. 

If  the  subject  of  the  contract  is  described,  parol  evidence  is 
admissible  to  apply  the  description  to  the  land :  Smith  &  Fleek's 
App.,  69  Pa.  474 ;  Ross  v.  Baker,  72  Pa.  186 ;  Colt  v.  Selden, 
5  Watts,  625 ;  Lowry  v.  Mehaflfy,  10  Watts,  387 ;  McFarson's 
App.,  11  Pa.  503 ;  Shoofstall  v.  Adams,  2  Grant,  209 ;  Bother- 
ton  V.  Livingston,  3  W.  &  S.  337 ;  Troup  v.  Troup,  87  Pa.  149. 

The  doctrine  of  merger  could  not  apply  in  this  case  :  Kings- 
ley  V.  Hillsdale  Coal  &  Iron  Co.,  144  Pa.  613 ;  Hope's  App., 
29  W.  N.  C.  365 ;  Montooth  v.  Gamble,  123  Pa.  240 :  Fair- 
child  V.  Furnace  Co.,  128  Pa.  485 ;  Armstrong  v.  Caldwell,  53 
Pa.  284 ;  Algonquin  Coal  Co.  v.  Northern  Coal  &  Iron  Co., 
162  Pa.  114. 

Alvin  Evans^  for  appellee. — The  contract  is  too  vague  and 
uncertain  and  contains  no  such  descriptions,  or  other  essentials, 
as  would  warmnta  chancellor  to  decree  specific  performance, 
or  authorize  the  submission  of  the  case  to  a  jury :  Parrish  v. 
Eoons,  1  Parson's  Select  Equity  Cases,  78 ;  Eargood's  Est.,  1 
Pear.  400 ;  Peebles  v.  Reading,  8  S.  &  R.  484 ;  Pennock  v. 
Freeman,  1  Watts,  401 ;  Rife  v.  Geyer,  59  Pa.  396 ;  McBarron 
V.  Glass,  30  Pa.  133 ;  Todd  v.  Campbell,  32  Pa.  252 ;  Bennett 
V.  Fulmer,  49  Pa.  162 ;  Miller  v.  Hartle,  53  P.  Ill ;  Church  v. 
Ruland,  64  Pa.  441 ;  Faust  v.  Haas,  73  Pa.  300 ;  22  Eng.  & 
Am.  Ency.  of  Law,  963  ;  Soles  v.  Hickman,  20  Pa.  180 ;  Bums 
V.  McCabe,  72  Pa.  818  ;  Mellon  v.  Davison,  123  Pa.  298 ;  Ruff's 
App.,  117  Pa.  310  ;  Smith  and  Fleck's  App.,  69  Pa.  474.    r 

From  the  agreement  itself  it  is  plain  that  the  subject-matter 
was  the  sale  and  purchase  of  one  hundred  and  twenty-eight 
acres  of  land,  which  is  clearly  described  therein,  and  all  other 
matters  mentioned  must  necessarily  relate  to  the  subject  of  the 
contract. 

The  contract  being  executory  was  merged  in  the  deeds  which 
were  subsequently  executed  and  accepted  in  pursuance  thereof: 
Creigh  v.  Beelin,  1  W.  &  S.  83 ;  Crotzer  v.  Russell,  9  S.  &  R. 
78 ;  Moser  v.  Miller,  7  Watts,  156  ;  Gregory  v.  Grifl&n,  1  Pa. 
211 ;  Jones  v.  Wood,  16  Pa.  25 ;  Seitzinger  v.  Weaver,  1  R. 
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884 ;  Williams  v.  Hathway,  19  Pick.  488 ;  HoUenback's  App., 
121  Pa.  822;  Hessel  v.  Johnson,  129  Pa.  179;  Sutter  v.  Ling, 
26  Pa.  467 ;  Siter's  App.,  26  Pa.  180 ;  Ins.  Co.  v.  Dunham, 
117  Pa.  475. 

The  fact  that  the  agreement  of  January  10, 1871,  was  re- 
corded, was  not  constructive  notice  to  a  subsequent  purchaser 
that  Lulay  had  any  interest  in  or  title  to  any  part  of  the  coal  in 
the  Reiger  land. 

The  act  of  Apiil  22,  1866,  intervenes  as  a  bar  to  a  recovery 
under  the  evidence  in  this  case :  Rider  v.  Maul,  70  Pa.  22 ; 
Christy  v.  Sill,  95  Pa.  887 ;  Way  v.  Hooton,  156  Pa.  18 ;  Barry 
V.  Hill  &  Gillespie,  166  Pa.  850;  Silliman  v.  Haas,  151  Pa. 
52 ;  Best  v.  Campbell,  62  Pa.  478. 

Whilst  the  questions  of  law  involved  control  this  case,  yet 
the  plaintiffs'  claim  has  no  foundation  in  fact. 

Opinion  by  Mr.  Justiob  Green,  Januaiy  6, 1896 : 
We  find  ourselves  quite  unable  to  agree  with  the  learned 
court  below  as  to  the  principles  upon  which  this  case  was  tried. 
The  most  important  of  the  rulings  was  that  the  fifth  clause  of 
the  agreement  between  Anton  Reiger  and  Adam  Lulay  was  so 
vague  and  uncertain  in  its  terms  that  it  could  not  be  enforced 
by  a  chancellor  or  by  a  verdict  in  ejectment.  Entertaining  this 
view  the  learned  court  in  the  general  charge,  and  in  answer 
to  the  defendant's  point,  withdrew  the  case  from  the  jury,  and 
directed  a  verdict  for  the  defendant.  An  examination  of  the 
agreement  and  the  testimony  impels  us  to  a  very  diffei*ent  con- 
clusion. The  agreement  being  drawn  by  an  illiterate  German 
is,  of  course,  crude,  inartistic,  and  not  by  any  means  so  precise 
and  definite  in  its  terms  as  it  should  have  been.  But  these 
defects  are  far  short  of  that  vagueness  and  uncertainty  which 
renders  an  instrument  void  for  that  reason.  The  agreement  was 
written  in  the  German  language.  Two  translations  of  it  were 
given  in  evidence,  one  by  the  plaintiffs  and  the  other  by  the 
defendant,  but  the  differences  are  so  trivial  that  either  may  be 
accepted  as  correct  without  varying  the  result.  One  aspect  of 
the  paper  is  beyond  all  dispute  and  is  not  questioned.  That  is, 
that  one  feature  of  the  contract  was  a  positive  agreement  by 
Reiger  to  sell  to  Lulay  a  designated  tract  of  land  containing  one 
hundred  and  twenty-eight  acres,  described  by  adjoiners  only, 
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and  having  thereon  erected  a  dwelling  house,  sawmill  and  part 
of  a  barn  newly  erected.  Neither  the  state,  the  county,  nor 
the  township  where  the  tract  was  located,  is  stated  in  the  agree- 
ment, and  if  there  was  any  dispute  upon  that  subject,  the  am- 
biguity could  only  be  helped  by  parol  testimony  which  of  course 
would  be  received  for  that  purpose.  But  there  is  no  dispute 
and  both  parties  agree,  that  the  tract  was  located  in  Susque- 
hanna township  in  the  county  of  Cambria,  Pennsylvania,  and 
that  it  was  part  of  a  larger  tract  of  two  hundred  and  sixty-four 
acres  and  seventy-seven  perches,  the  equitable  title  to  which 
was  vested  in  the  grantor  Anton  Reiger,  the  legal  title  being 
held  by  two  men  named  Bergstresser  living  in  Missouri. 

The  other  subject  of  the  conveyance  was  a  right  to  mine  coal 
from  another  piece  of  property,  and  this  is  provided  for  in  the 
fifth  clause  of  the  agreement  and  is  the  matter  in  controversy. 
In  the  plaintiffs'  translation  the  words  are  as  follows,  ^^  the  coal 
right  in  the  northern  hill,  so  far  as  to  the  centre,  between  the 
southern  and  northern  boundary,  vests  in  the  purchaser,  and 
be  has  the  right  to  dig  the  coal  as  his  property,  and  to  make  a 
road  to  the  coal  bank  over  the  shortest  and  most  passable  route." 
The  sixth  clause  relates  to  the  same  matter  and  should  be  read 
in  this  connection.  It  is  in  these  words,  "Anton  Reiger  has 
likewise  the  right  of  access  to  the  coal  over  the  shortest  and 
most  passable  route  that  will  cause  the  least  damage,  on  the 
southern  side  and  if  necessary  prospect  for  coal,  and  to  open  a 
coal  mine  on  the  said  purchaser's  Adam  Lulay's,  property,  but 
he  is  not  allowed  to  take  out  coal  over  the  middle." 

It  is  perfectly  clear  by  the  fifth  section  of  the  agreement,,  that 
Reiger  sold  to  Lulay  the  right  to  dig  coal  as  his,  Lulay's  prop- 
erty, on  another  property  than  the  one  hundred  and  twenty-right 
acres.  There  is  no  doubt,  vagueness  or  uncertainty  as  ta  that. 
It  was  an  absolute  agreement  to  sell,  in  fact  an  actual  sale^ 
under  the  phraseology  of  the  fifth  clause,  of  all  the  coal  under- 
lying the  surface  of  the  tract  referred  to,  and  it  was  a  fee 
simple  estate  in  the  coal,  thus  severing  it  from  the  land  on  the 
surface.  Nothing  was  left  to  ascertain  but  the  identity  of  the 
tract  underlaid  by  the  coal.  It  was  to  be  the  "  coal  right  in 
the  northern  hill,  as  far  as  to  the  center  between  the  southern 
and  northern  boundary."  Of  course  parol  testimony  was  ad- 
missible to  explain  the  ambiguity  and  such  evidence  was  offered, 
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admitted  and  delivered,  and  a  reading  of  it  removes  every  ves- 
tige of  doubt  or  uncertainty  as  to  the  exact  location  of  the  laud. 
Anton  Reiger  lived  on  the  tract  of  one  hundred  and  twenty- 
eight  acres  which  he  sold  to  Lulay.  But  that  was  only  a  part 
of  the  whole  tract  of  two  hundred  and  sixty-four  acres  and 
seventy-seven  perches  of  which  he  was  the  equitable  owner. 
The  remaining  part  of  the  whole  tract  contained  one  hundred 
and  thirty-six  acres  and  this  was  retained  by  Reiger.  But  there 
was  coal  on  this  part,  and  there  was  a  ^^  northern  hill "  part. 
That  one  hundred  and  thirty-six  acres  part  extended  in  a  north 
and  south  direction,  and  it  was  only  necessary  to  run  an  east  and 
west  line  through  the  center  of  that  tract  in  order  to  determine 
the  exact  locality  of  the  land  under  which  the  coal  in  place 
was  sold.  This  was  done,  and  on  the  trial  a  surveyor  testified 
that  he  had  run  the  east  and  west  line  through  the  center;  a  draft 
was  made  and  given  in  evidence  showing  the  lines  of  the  whole 
piece  by  courses  and  distances;  it  immediately  adjoined  the 
one  hundred  and  twenty-eight  acres  ti-act  and  showed  a  plain 
and  natural  connection  between  that  tract  and  the  part  contain- 
ing the  coal.  In  connection  with  the  testimony  of  Sheriff,  the 
scrivener  who  wrote  the  agreement,  the  whole  subject  was  ren- 
dered as  clear  as  the  sun  at  noonday,  and  every  element  of 
uncertainty  as  to  the  only  matter  of  doubt  in  the  case,  to  wit, 
the  identity  of  the  land  intended,  instantly  vanished.  Sheriff, 
after  stating  that  he  was  with  both  the  parties  and  that  Reiger 
wanted  to  sell  the  one  hundred  and  twenty-eight  acre  tract, 
that  Reiger  offered  to  sell  the  tract  for  $2,500,  and  that  Lulay 
declined  to  give  that  much  and  that  they  separated  in  order  to 
examine  some  other  land,  but  afterwards  returned  to  Reiger*8 
in  the  afternoon  of  the  same  day,  was  asked  to  state  what 
occurred  when  they  went  back  to  Reiger's.  He  replied,  "Well 
when  we  got  back  to  Reiger's,  then  I  told  Reiger,  that  is  Jacob 
Sheriff  told  Reiger,  *  Now  Lulay  is  coming  down ;  he  wants  to 
buy  coal  along  with  his  one  hundred  and  twenty-eight  acres.' 
I  then  told  him,  Reiger,  *you  have  a  bank  open — ^you  keep  that; 
now  on  the  opposite  side  of  the  hill  there  is  coal  in  that  too.' 
So  after  talking  they  agreed  that  Reiger  should  keep  the  coal 
where  the  vein  was  opened  and  Lulay  would  get  the  hill  where 
no  veins  were  opened,  so  that  contract  was  made  that  he  should 
get  the  coal  right  in  that  hill  and  the  one  hundred  and  twenty- 
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eight  acres  in  land  for  $2,500.  Then  Reiger  asked  me  to  write 
the  agreement;.  Gentlemen,  you  must  excuse  me,  I  am  not 
very  plain  in  English.  So  I  Hsked  him  where  is  the  north  and 
where  is  the  south  and  where  is  the  east  and  where  is  west, 
and  I  wrote  the  line  for  one  hundred  and  twenty-eight  aci*es 
as  near  as  I  can  from  the  points  of  the  compass,  and  this  is  the 
coal  right.  I  wrote  it  in  the  northern  hill.  He  told  me  that 
hill  and  I  wrote  it  as  was  his  understanding,  and  he  told  me 
himself  that  was  the  hill.  Q.  Reiger  told  you?  A.  Yes, 
Reiger  told  me  himself  the  coal  right  in  the  northern  liill 
through  the  middle  between  the  southern  and  northern  bound- 
aries. So  that  means  in  other  words — Defendant's  counsel — 
We  object.  Never  mind  what  it  means ;  you  just  tell  us  what 
they  said.  A.  Well  it  was  through  the  middle  between  the 
northern  and  southein  boundaries,  and  the  purchaser  has  the 
right  to  dig  the  coal  as  his  own  property,  and  to  have  the  right 
to  make  a  road  to  the  coal  bank,  the  shoi-test  and  most  suitable 
route  which  can  be  made  for  hauling.  Q.  That  was  the  un- 
deratanding,  was  it?  A.  That  was  the  understanding  and  so 
I  wrote  the  agreement."  On  cross-examination  he  testified, 
^^  There  is  a  steep  hill  on  the  south  side  and  a  big  hill  on  the 
north  side,  and  that  goes  west  and  that  hill  goes  east,  and  when 
ou  top  of  that  hill  I  asked  him,  *•  where  is  north,  where  is  south, 
where  is  east  and  where  is  west,*  so  I  could  write  the  agree- 
ment, and  I  put  the  coal  right  in  the  northern  mound  between 
the  northern  and  southern  boundary,  and  the  purchaser  had 
the  right  to  dig  the  coal  on  that  hill  as  his  property  and  to 
make  a  road  the  shortest  way  where  he  could  make  it  suitable 
for  hauling.*'  Again  he  testified,  explaining  the  draft  to  the 
jury,  "  Here  is  the  northern  hill  and  that  coal  right  goes  to 
the  middle  between  the  northern  and  southern  boundary.  Here 
is  the  southern  hill.  The  coal  right  in  the  northern  hill  is 
Lulay's  and  in  the  southern  part  was  for  Reiger  himself." 
There  was  much  more  of  the  same  kind  of  testimony  from  the 
witness.  None  of  it  was  contradicted  or  impeached  in  any 
way,  and  to  our  minds  it  affords  a  most  complete  and  satisfac- 
tory solution  of  the  question  as  to  the  identity  of  the  land, 
under  which  the  coal  sold  by  the  agreement  laid.  It  is  really 
so  extremely  plain  and  simple  that  no  extended  argument  or 
citation  of  authorities  is  needed  in  its  support.     The  error  of 
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the  learned  court  below  consUted  ia  the  wrong  application  of 
a  correct  rule  of  law  that  where  a  conti-act  or  other  paper  is  so 
vague  and  uncertain  that  it  cannot  be  interpreted  it  falls  for 
that  reason.  But  that  principle  has  no  application  here  because 
this  contract  in  all  its  essential  parts  is  neither  vague  nor  uncer- 
tain. It  is  a  clearly  expressed  agreement  to  sell  a  tract  of 
one  hundred  and  twenty-eight  acres  of  land,  and  all  the  coal 
underlying  another  tract  of  land.  In  the  description  of  the 
land  overlying  the  coal  there  is  an  inadequacy  of  statement  of 
identifying  particulars,  and  the  only  necessity  of  the  plaintiffs' 
case  was  to  supply  this  deficiency.  This  has  always  been 
allowed,  and  in  this  case  the  explanation  was  of  the  clearest 
and  most  satisfactory  character.  The  whole  case  should  clearly 
have  been  submitted  to  the  jury  on  all  the  evidence,  with  in- 
structions that  if  they  found  that  the  coal  claimed  by  the  plain- 
tifiPs  was  contained  within  the  land  described  in  the  plaintiffs' 
writ  they  wfere  entitled  to  recover.  We  sustain  the  several 
assignments  of  error  which  relate  to  this  subject. 

Adam  Lulay  the  grantee  in  the  agreement  of  sale  which  was 
dated  June  10, 1871,  had  it  recorded  in  the  proper  office  on 
April  3, 1872.  On  the  trial  the  plaintiffs'  counsel  submitted 
their  third  point  that,  being  properly  recorded  and  indexed  it 
was  constructive  notice  to  the  world  of  his  rights  under  the 
agreement  of  which  the  defendant  was  bound  to  take  notice. 
The  court  below  answered  the  point  by  saying  that  it  was  no- 
tice of  any  rights  which  Lulay  had  when  placed  on  record,  but 
when  it  was  followed  within  a  few  years  by  a  deed  vesting  a 
complete  title  to  the  premises  in  Reiger  who  continued  for 
some  seventeen  years  in  the  exclusive  possession  thereof  be- 
fore selling  to  the  defendant  the  latter  was  not  bound  by  such 
notice. 

We  think  this  answer  was  erroneous  as  well  as  the  answers 
to  the  fourth  and  fifth  points  of  the  plaintiffs  for  obvious  rea- 
sons. The  conveyance  made  to  Reiger  subsequently  to  the 
deed,  was  simply  the  conveyance  of  the  legal  title  by  the  Berg- 
stressers  to  Reiger  for  the  one  hundred  and  thirty-six  acres 
adjoining  the  one  hundred  and  twenty-eight  acres  sold  to 
Lulay.  The  Bergstressers  were  not  parties  to  the  agreement 
of  sale  between  Reiger  and  Lulay,  and  they  were  therefore  not 
in  a  position  to  affect  Lulay's  rights  under  that  agreement  by 
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any  conveyance  they  might  to  make  to  Reiger.  Consequently 
no  such  conveyance  could  deprive  Luhiy  of  the  benefit  of  the 
recording  of  his  agreement,  as  notice  of  all  his  rights  under  the 
agreement.  As  to  the  subsequent  possession  of  the  surface  of 
the  one  hundred  and  thirty-six  acres  tract  by  Reiger,  it  was 
not  in  any  degree  adverse  to  the  right  of  possession  of  the  coal 
underneath  the  surface  by  Lulay  and  was  therefore  neither  hos- 
tile, visible,  notorious  nor  continuous!  It  was  no  possession  of 
the  coal  whatever.  The  coal  was  severed  from  the  surface  by  the 
agreement,  and  the  estate  of  Lulay  in  the  coal  was  a  fee  simple 
estate,  which  was  entirely  consistent  with  Reiger*s  estate  in 
the  surface.  Lulay's  recorded  agreement  was  therefore  notice 
of  all  his  rights,  legal  and  equitable,  under  that  instrument,  and 
its  quality  as  such  could  not  be  affected  by  any  conveyance  made 
by  anybody  subsequently  to  the  date  of  its  record.  The  ques- 
tion of  the  effect  of  any  such  conveyance  is  an  entirely  differ- 
ent question,  depending  upon  its  own  merits,  but  not  capable 
of  diminishing  or  changing  the  effect  of  the  record  as  con- 
structive notice  to  all  subsequent  purchasers  or  incumbrancei-s. 
Lulay  had  not  only  the  title  conferred  by  the  agreement,  but  he 
had  entered  into  full  possession  of  the  one  hundred  and  twenty- 
eight  acre  ti-act  in  1872,  and  had  paid  all  the  purchase  money 
by  the  year  1874,  and  that  purchase  money  included  the  price 
of  the  coal.  Any  purchaser  from  Reiger  thereafter  would  be 
bound  to  examine  the  record  for  conveyances  by  him,  and  if  he 
had  done  so  he  would  have  discovered  the  conveyance  of  the 
coal  in  the  agreement^  and  this  would  put  upon  him  the  duty 
of  inquiry  from  the  parties  as  to  where  the  coal  was  located, 
and  this  would  have  led  to  the  discovery  of  the  actual  facts. 

The  learned  court  below  seemed  to  think,  and  so  charged, 
that  Adam  Lulay  was  bound  to  take  actual  possession  of  the 
coal,  in  order  to  preserve  his  title  under  the  agreement,  and 
this  also  was  a  mistake.  A  purchaser  of  land  in  fee  simple 
may  or  may  not  take  possession  of  his  purchase  at  liis  pleasure. 
His  title,  if  he  has  a  good  one,  is  just  as  perfect  \«cith,  or  with- 
out possession.  Of  course  his  title  may  become  affected  by  an 
adverse  possession  taken  by  a  stranger  if  it  has  continued  for 
twenty-one  years  and  possesses  all  the  other  requirements  of 
that  kind  of  title,  but  there  wiis  nothing  of  that  kind  in  this 
case.  We  therefore  sustain  the  third,  fourth,  fifth  and  tenth 
assignments. 
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What  was  said  by  the  learned  court  below  in  relation  to  the 
act  of  1856  and  its  application  to  this  case,  we  consider,  was  a 
mistake.  That  act,  in  our  opinion,  has  nothing  to  do  with  the 
case.  The  right  of  Adam  Lulay  under  the  agreement  was  pre- 
cisely the  same  as  the  right  of  any  ordinary  purchaser  of  lands 
by  deed  in  fee  simple.  He  held  his  title  by  the  same  kind  of 
conveyance ;  his  estate  was  a  fee  simple  estate  in  the  coal,  he 
gave  notice  of  it  to  all  the  world  by  placing  it  on  record,  he  paid 
the  purchase  money  in  full,  and  he  had  not  the  least  occasion 
to  invoke  the  aid  of  the  act  of  1856  in  the  smallest  degree. 
There  are  no  facts  in  this  case  that  bring  it  within  the  oper- 
ation of  any  of  the  provisions  of  this  act,  and  it  was  therefore 
error  to  make  the  rulings  complained  of  in  the  sixth,  seventh, 
eighth,  ninth  and  fifteenth  assignments,  and  they  are  all  sus- 
tained. 

In  March,  1873,  the  Bergstressers  made  a  conveyance  of  their 
legal  title  to  Anton  Reiger  of  the  one  hundred  and  thirty-six 
acre  tract,  and  to  Adam  Lulay  of  the  one  hundred  and  twenty- 
eight  acre  tract.  In  the  latter  deed  nothing  was  said  of  the 
coal  which  was  sold  by  Reiger  to  Lulay  by  the  article  of  agree- 
ment between  them.  The  learned  court  below  held  that  the 
agreement  was  merged  in  the  deed  and  all  right  to  the  coal  was 
thereby  forfeited.  If  this  deed  had  been  made  directly  by  Reiger 
to  Lulay  it  is  not  at  all  clear  that  such  an  effect  would  have 
followed,  because  the  fifth  clause  of  the  agreement  is,  by  its 
terms,  substantially  a  present  sale  of  the  coal  completed  by  the 
execution  of  the  agreement  and  requiring  no  further  convey- 
ance to  perfect  it. 

But  the  deed  fi*om  the  Bergstressers  was  a  deed  from  persons 
who  were  strangers  to  that  agreement.  They  had  no  lot  or  par- 
cel in  it,  and  there  is  every  reason  to  believe  they  had  no  knowl- 
edge of  it  as  they  lived  in  the  state  of  Missouri.  They  had 
nothing  to  do  with  the  coal  as  a  distinct  subject  of  conveyance. 
The  only  concern  they  had  in  the  whole  transaction  was  to  pass 
the  bare  legal  title  to  the  land  held  by  them,  which  they  did  by 
the  two  deeds  in  question.  The  consideration  recited  in  the 
deed  is  f  2,000,  whereas  $2,500  was  the  consideration  named  in 
the  agreement.  That  which  Reiger  was  to  convey,  if  any  con- 
veyance were  necessary,  was  the  title  to  the  coal.  That  was 
not  done  nor  was  it  really  necessary  that  it  should  be  done. 
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How  then  can  any  legal  inference  be  drawn  that  by  the  accept- 
ance of  the  deed  from  the  Bergstressers  for  the  legal  title  to 
the  surface  of  the  one  hundred  and  twenty-eight  acre  tract,  it 
was  intended  to  forego  all  claim  to  the  coal  from  Reiger.  We 
see  nothing  to  justify  such  an  inference.  And  as  the  deed 
was  made  by  a  stranger  to  the  agreement  we  can  see  no  basis 
for  the  application  of  the  doctrine  of  merger  when  there  was 
no  relation  of  contract  between  the  grantor  and  gmntee  in  the 
deed,  and  the  grantor  could  not  assume  to  convey  the  coal  with- 
out intermeddling  in  a  contract  to  which  he  was  not  a  party 
and  in  which  he  had  no  interest.  Upon  strict  reasoning  there 
was  no  necessity  for  any  other  conveyance  of  the  coal  than  that 
contained  in  the  original  agreement,  and  hence  there  was  no 
basis  for  an  inference  other  than  that  the  deed  for  the  legal 
title  to  the  one  hundred  and  twenty-eight  acres  was  a  part  exe- 
cution of  the  agreement,  and  as  to  the  coal  that  the  agreement 
bad  already  executed  itself. 

AU  the  assignments  except  the  fourteenth  are  sustained.  We 
think  the  case  must  necessarily  go  to  the  jury  to  apply  the 
parol  evidence  to  the  description  of  the  land  containing  the 
coal. 

Judgment  reversed  and  new  venire  awarded. 


D.  J.  Mitchell,  Appellant,  v.  S.  N.  Logan. 

Maiioious  proseouUon— Probable  cause. 

Probable  caose  is  a  reasonable  ground  of  suspicion  supported  by  cir- 
cumstanoes  sufficiently  strong  in  themselves  to  warrant  a  cautious  man  in 
the  belief  that  the  person  accused  is  guilty  of  the  offense  with  which  he  is 
charged.  The  test  is  the  prosecutor^s  belief  of  the  existence  of  probable 
cause  at  the  time,  based  upon  reasonable  grounds.  . 

In  an  action  for  malicious  prosecution  probable  cause  is  shown  where! 
it  appears  that  defendant  had  placed  his  satchel  on  the  seat  of  the  passenger' 
car  in  which  he  was  riding,  and  without  his  knowledge  it  had  been  removed 
and  carried  away  by  plidntiff ,  who  in  explanation  said  that  he  thought  it 
belonged  to  a  friend,  and  that  after  failing  to  find  the  supposed  owner  at 
the  station  kept  it  instead  of  returning  it  to  the  car  or  the  station  agent, 
and  carried  it  a  mile  or  more  into  the  country  and  gave  it  to  a  stranger 
who  said  that  he  would  give  it  to  the  owner. 
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Argued  Oct.  15, 1895.  Appeal,  No.  146,  Oct.  T.,  1895,  by 
plaintiff,  from  judgment  of  C.  P.  Armstrong  Co.,  June  T.,  1893, 
No.  207,  entering  nonsuit.  Before  Sterrext,  C.  J.,  Grbbn, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  J  J.  Af- 
firmed. 

Trespass  for  malicious  prosecution.     Before  Raybukn,  P.  J. 

At  the  trial  it  appeared  that  on  June  10,  1891,  defendant 
was  a  passenger  in  a  train  and  had  placed  his  satchel  on  the 
seat  of  the  car  in  which  he  was  riding.  Some  one  removed  the 
satchel  without  his  knowledge.  Defendant  heard  that  the 
satchel  had  been  seen  in  the  possession  of  plaintiff,  and  he  con- 
sequently had  him  arrested.  Plaintiff  waived  a  hearing  but 
admitted  that  he  had  had  the  satchel.  He  testified  as  to  the 
circumstances  under  which  he  had  taken  the  satchel  as  follows : 

*'  When  I  went  down  there  to  get  off,  before  I  got  off,  this 
Blair  Taylor,  this  young  fellow,  had  wanted  me  to  take  his 
satchel.  I  thought  this  was  Blair  Taylor's  satchel  until  after 
I  got  off.  When  I  got  off  the  first  man  I  met  was  A.  T.  Tay- 
lor, the  owner  of  the  satchel.  I  says,  "  Mr.  Taylor,  here  is 
your  satchel."  He  says,  *  Yes,'  or  something  like  that,  I  just 
can't  remember  what  he  said.  After  we  stood  there  just  a  short 
time  the  fellow  that  had  this  satchel  came  down,  this  Blair 
Taylor  came  down  with  the  satchel.  Taylor  says,  *  That  isn't 
my  satchel,  it  looks  like  it  but  it  is  not  mine.'  I  says,  '  I  am 
going  to  put  it  on  the  car.' " 

The  Court :  Just  state  what  you  did,  not  what  you  said. 

"A.  I  took  the  satchel  and  crossed  the  river,  we  got  off  at 
Creighton,  I  think  was  the  name  of  the  place,  I  crossed  the 
river  and  carried  it  probably  a  half  a  mile  or  three  fourths  up 
the  other  railroad,  and  I  asked  everybody  I  saw  about  the 
satchel,  and  nobody  claimed  it  until  I  was  nearly  down  to  the 
sale,  and  I  met  two  or  three  fellows  walking  along;  I  caught 
Up  with  them — they  were  walking  down  kind  of  slow;  I  asked 
them  if  they  knew  anybody  that  lost  a  satchel.  One  fellow 
says  " —  **  Q.  What  was  done  with  the  satchel?  A.  I  give  it 
to  him  and  he  said  he  would  give  it  to  the  owner.  Q.  Did 
you  ever  see  the  satchel  afterwards  ?    A.  No,  sir,  I  did  not." 

When  T.  J.  Van  Geisen,  an  attorney  at  law,  was  on  the  stand 
he  testified  as  to  an  interview  with  defendant  as  folldws : 
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Q.  Did  you  tell  him  you  were  going  to  write  that  letter? 
A.  I  don't  remember  I  told  him  I  was  going  to  write  a  letter; 
I  simply  stated  to  him  that  ex-Judge  Sutton  had  asked  me  to 
see  him  to  see  if  he  could  not  stop  the  pi'osecution  against  Mr. 
Mitchell.     Q.  What  did  Mr.  Logan  say  ? 

Mr.  Leason :  No. 

Mr.  Patton :  The  declarations  of  the  defendant  are  evidence 
against  himself.  It  is  for  the  purpose  of  showing  Mr.  Logan's 
admissions  and  declarations  that  he  would  settle  it  for  $175, 
and  for  the  purpose  of  showing  this  prosecution  was  not  being 
carried  on  in  good  faith  but  for  the  purpose  of  making  money. 

Mr.  Leason  :  Defendant  objects  to  the  testimony,  because  if 
pi-oven  it  would  not  be  evidence  from  which  malice  could  be 
inferred. 

The  Court :  We  will  sustain  the  objection  and  give  you  an 
exception  and  sealed  bill.  [2] 

Mr.  Patton :  We  offer  to  prove  by  the  witness  on  the  stand 
that  Mr.  Logan,  the  defendant,  offered  to  taike  il75  and  settle 
the  prosecution ;  this  for  the  purpose  of  showing  that  the  pros- 
ecution was  being  carried  on  for  the  purpose  of  making  money 
and  not  for  the  purpose  of  subserving  the  ends  of  justice. 

Mr.  Leason :  It  appearing  in  evidence  that  the  proposition 
conveyed  by  the  witness  to  the  defendant  in  this  case  came 
from  the  plaintiff  in  the  case,  it  is  not  evidence  to  show  want 
of  probable  cause  or  malice,  and  it  is  objected  to  as  incompetent 
and  irrelevant. 

The  Court :  We  will  overrule  the  objection  and  let  you  get 
the  evidence ;  but  we  will  require  you  firet  to  give  the  con  versa 
tion,  the  request  that  was  made  by  the  agent  of  Mitchell  when 
he  went  to  Logan.  And  we  will  give  defendant  an  exception 
and  sealed  bill. 

The  court  entered  a  compulsory  nonsuit  which  it  subse- 
quently refused  to  take  off. 

JSrrors  aisigned  were,  (1)  the  refusal  to  take  off  nonsuit ; 
(2)  ruling  on  evidence,  quoting  the  bill  of  exceptions. 

W.  D.  Patton^  D.  B.  Heiner  and  Floy  C  Jone9  with  him,  for 
appellant. — Although  at  first  the  prosecution  may  not  be  mali- 
cious, yet  if  the  prosecutor  obtains  knowledge  of  the  innocence 
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of  the  defendant  and  perseveres  in  malo  animo,  he  is  guilty: 
Addison  on  Torts,  sec.  855,  Wood's  ed.  1876 ;  Townshend  on 
Malicious  Pros.,  4th  ed.  sec.  425. 

When  a  prosecution  is  instituted  for  the  purpose  of  extort- 
ing money,  the  law  implies  both  malice  and  want  of  probable 
cause :  Prough  v.  Entriken,  11  Pa.  81 ;  Schofield  v.  Ferrei-s, 
47  Pa.  194;  Schmidt  v.  Weidman,  63  Pa.  178;  Kerr  v.  Work- 
man.  Bright.  Dig.  p.  1685,  pi.  1 ;  Addison  on  Torts,  seo.  853. 

M.  F.  Leasauj  for  appellee. — Mitchell's  conduct  was  very 
suspicious  and  dishonorable.  He  took  that  which  did  not  be- 
long to  him.  He  did  not  return  it  to  the  rightful  owner.  He 
did  not  make  repaitttion  to  the  person  injured,  nor  did  he  offer 
to  do  so.  This  amounted  to  probable  cause  :  Berner  v.  Dun- 
lap,  94  Pa.  359;  Cooper  v.  Hart,  147  Pa.  598. 

Opinion  by  Mr.  Justice  Fell,  January  6, 1896 : 
In  an  action  to  recover  damages  for  a  malicious  prosecution 
a  nonsuit  was  entered  on  the  ground  that  the  plaintiff  had  failed 
to  show  want  of  probable  cause.  The  burden  of  doing  this 
rested  upon  him,  and  under  the  undisputed  testimony  it  was 
for  the  court  to  determine  as  matter  of  law  whether  it  had  been 
done.  The  testimony  produced  at  the  trial  tended  to  show 
the  plaintiff's  innocence  ol  the  crime  with  which  he  had  been 
charged,  but  the  question  of  probable  cause  did  not  turn  upon 
the  actual  innocence  or  guilt  of  the  accused.  Probable  cause 
is  a  reasonable  ground  for  belief,  or,  as  defined  by  Judge  Wash- 
ington in  Munns  v.  Dupont,  8  Washington's  C.  C.  81,  it  is  "  a 
reasonable  ground  of  suspicion  supported  by  circumstances 
sufiBciently  strong  in  themselves  to  warrant  a  cautious  man  in 
the  belief  that  the  person  accused  is  guilty  of  the  offense  with 
which  he  is  charged."  The  test  is  the  prosecutor's  belief  of  the 
existence  of  probable  cause  at  the  time,  based  upon  reason  able 
grounds. 

The  defendant  had  placed  his  satchel  on  the  seat  of  a  pas- 
senger car  in  which  he  was  riding,  and  without  his  knowledge 
it  had  been  removed  and  carried  away  by  some  one.  Having 
learned  that  it  had  been  seen  in  the  possession  of  the  plaintiff, 
he  produced  a  warrant  and  went  with  a  constable  to  cause  his 
arrest.     The  plaintiff  waived  a  hearing  and  entered  bail  for  his 
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appeai-ance.  But  he  admitted  that  he  had  taken  the  satchel, 
and  in  explanation  said  he  thought  it  belonged  to  a  friend. 
When  asked  to  produce  it  he  stated  that  on  his  way  home  after 
leaving  the  car  he  gave  it  to  a  man  whom  he  did  not  know,  but 
who  said  that  it  belonged  to  a  friend  of  his.  There  were  fur- 
ther explanations  to  the  effect  that  he  had  been  in  the  car  with 
a  number  of  acquaintances  and  had  taken  the  satchel  under  the 
belief  that  it  belonged  to  one  of  them ;  and  that  after  failing  to 
find  the  supposed  owner  at  the  station  he  kept  it  instead  of 
returning  it  to  the  car,  supposing  that  the  owner  had  left  the 
station  in  advance  of  him.  His  statement  of  the  occurrence  was 
confirmed  by  two  or  three  persons  who  had  been  with  him,  but 
whether  it  was  made  before  or  after  the  arrest  does  not  appear 
from  the  testimony.  After  all  these  explanations  had  been 
made  the  fact  remained  that  the  plaintiff  had  taken  the  satchel 
from  the  tmin,  and  that  after  learning  of  his  mistake  he  had 
not  returned  it  or  left  it  with  the  station  agent,  or  made  any 
effort  to  enable  the  owner,  if  he  was  still  on  the  train,  to  recover 
it ;  but  had  carried  it  a  mile  or  more  into  the  country  and  given 
it  to  a  person  of  whom  he  could  give  no  account.  Assuming 
his  entire  innocence  he  had  acted  imprudently  and  surrounded 
himself  with  the  ordinary  indications  of  guilt.  His  explanation 
might  have  been  satisfactory  to  thpse  who  knew  him,  but  it 
would  have  been  so  from  their  knowledge  of  him  and  not  from 
its  inherent  probability.  An  entire  stranger  might  well  be  ex- 
cused for  not  giving  it  full  credit. 

Every  public  prosecution  is  presumed  to  have  been  begun 
and  carried  on  in  good  faith,  and  to  have  been  founded  upon 
probable  cause.  These  presumptions  were  not  rebutted.  The 
attempt  to  shift  the  burden  by  proof  that  the  prosecution  was 
continued  for  the  purpose  of  extorting  from  the  plaintiff  remun- 
eration for  the  defendant's  loss  failed  utterly.  The  second  as- 
signment of  error  is  without  foundation  in  fact,  as  the  offer 
objected  to  was  subsequently  admitted,  and  the  plaintiff  had  the 
full  advantage  of  testimony  the  competency  of  which  is,  to  say 
the  least,  doubtful. 

The  judgment  is  affirmed. 
Vol.  oLxxn — 28 
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George  M.  Hilliard  v.  Reuben  C.  Tustin.     James  Wil- 
son's Appeal. 

Mortgage— Mecham&  8  lien— Divesting  of  lien  ofmorigage—ActofJune  16, 
1836. 

Where  a  mortgage,  a  judgment  and  a  mechanic's  claim  are  liens  upon 
land  in  the  order  named,  and  the  land  is  sold  at  sheriff's  sale  under  the 
judgment,  the  mortgage  is  not  divested  by  the  sale,  where  the  bill  of 
particulars  attached  to  the  claim  contains  charges  for  materials  furnished 
prior  to  the  date  of  the  mortgage  and  the  lien  does  not  show  on  its  face  when 
the  building  was  commenced  by  actual  work  on  the  ground :  Reading  y. 
Hopson,  90  Pa.  494,  followed. 

Argued  Oct.  15,  1896.  Appeal,  No.  102,  Oct.  T.,  1895,  by 
James  Wilson,  from  order  of  C.  P.  Beaver  Co.,  Dec.  T.,  1894, 
No.  5,  dismissing  exceptions  to  auditor's  report  Before  Stbb- 
BBTT,  C.  J.,  Grbbn,  Williams,  MoCollum,  Mttohbll,  Dban 
and  Fbll,  JJ.     Affirmed. 

Exceptions  to  auditor's  report  distributing  fund  raised  by 
sheriff's  sale  of  real  estate. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Errors  assiffned  were,  (1)  in  finding  as  a  matter  of  law  that 
the  mortgage  of  James  Wilson  was  not  discharged  by  the  sale 
upon  said  judgment;  (2)  in  not  finding  that  said  mortgage 
was  payable  out  of  the  proceeds  of  sale  after  said  mechanic's 
claims ;  (3)  in  awarding  any  of  the  proceeds  of  said  sale  to 
George  M.  Hilliard,  the  judgment  creditor. 

Wm.  A.  McOonnel^  John  M.  Buchanan  with  him,  for  appellant. 

The  time  when  the  material  was  furnished  and  not  the  time 
when  work  was  actually  begun  about  the  erection  of  the  build- 
ing has  always  been  the  test  in  construing  the  act  of  assembly 
June  16,  1886 :  Witman  v.  Walker,  9  W.  &  S.  188 ;  Rehren  v. 
Zeigler,  8  W.  &  S.  258 ;  Calhoun  v.  Mahon,  14  Pa.  56 ;  Soholl 
V.  Qerhab,  98  Pa.  849. 

W.  J.  Mellon^  for  appellee. — The  mortgage  was  not  divested: 
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Pennock  v.  Hoover,  5  Rawle,  291 ;  Reading  v.  Hopson,  90  Pa. 
498 ;  Saunders  v.  Gould,  134  Pa.  445 ;  Coyne  v.  Souther,  61 
Pa.  467 ;  Meigs  v.  Bunting,  141  Pa.  240. 

Opinion  by  Mr.  Justice  Fell,  January  6, 1896 : 

The  real  estate  of  the  defendant  in  the  exeoution  was  sub- 
ject to  the  lien  of  a  mortgage  recorded  May  17, 1898,  to  the 
lien  of  a  judgment  entered  September  1,  1898,  and  to  two 
mechanics'  liens,  one  filed  September  26,  1893,  and  the  other 
November  11,  1898.  It  did  not  appear  from  the  liens  when 
the  building  was  commenced,  but  the  bills  of  particulars  at- 
tached to  them  contained  charges  for  materials  furnished  prior 
to  the  date  of  the  mortgage.  A  sale  by  the  sheriff  took  place 
under  the  judgment,  and  the  fund  realized  was  paid  into  court 
for  distribution.  The  contest  before  the  auditor  was  between 
the  mortgagee  and  the  mechanic's  lien  claimants,  and  the  fund 
was  awarded  to  the  latter. 

The  right  of  the  appellant  to  participate  in  the  distribution 
depended  upon  the  question  whether  his  mortgage  had  been 
discharged  by  the  sheriff's  sale.  This  was  to  be  determined 
solely  by  the  record  and  not  by  what  might  have  been  shown 
had  the  liens  been  before  the  court  for  adjudication:  Goepp  v. 
Gartiser,  36  Pa.  130 ;  Coyne  v.  Souther,  61  Pa«  456 ;  Meigs 
v.  Bunting,  141  Pa.  233.  The  importance  of  a  fixed  rule  by 
which  bidders  at  a  sheriff's  sale  may  be  guided  and  the  rights 
of  purchasers  deteimined  has  been  uniformly  recognized  and 
upheld  in  our  cases.  The  purchaser  was  not  bound  to  look 
beyond  the  record,  and  was  not  affected  by,  and  could  not 
affect  others  by,  anything  beyond  it.  It  could  not  have  been 
shown  by  parol  evidence  that  the  liens  related  back  to  a  time 
which  antedated  the  mortgage,  and  the  dates  in  the  claims  did 
not  have  that  effect.  The  date  of  the  filing  was  therefore  the 
date  of  the  lien :  Reading  v.  Hopson,  90  Pa.  494.  Had  the 
mortgage  been  discharged  a  different  case  would  have  been 
presented,  and  the  priority  of  lien  might  have  been  shown  by 
parol  evidence. 

The  learned  auditor  was  right  in  holding  that  the  question 
before  him  was  ruled  by  Reading  v.  Hopson,  supra. 

The  judgment  is  affirmed. 
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Ernest  Eifert  and  Sarah  J.  Eifert  v.  H.  M.  Lytle  and 
A.  C.  McCune,  Appellants. 

Trespass  for  outUng  Umber^Evidence-^Charge  of  Court— Boundaries, 
In  an  action  of  trespass  for  catting  timber  where  the  defendants  request 
the  court  to  charge  that  as  the  line  claimed  by  the  plaintiffs  gave  them 
more  land  than  their  deed  called  for,  and  the  defendants  less  land  than 
their  deed  called  for,  this  circumstance  should  have  great  weight  in  sus- 
taining the  latter^s  contention  that  the  line  claimed  by  defendants  was  the 
trae  line  between  the  parties,  it  is  proper  for  the  court  to  decline  to  say 
that  great  weight  should  be  given  to  such  a  circumstance,  and  to  instruct 
the  jury  that  it  should  be  accurately  weighed  in  favor  of  the  line  claimed 
by  the  defendants,  and  that  it  is  for  the  jury  to  determine  what  weight 
should  be  afforded  to  it  in  connection  with  the  other  circumstances  in  the 
case. 

Trespass  for  cutting  timber-— Declarations, 

In  an  action  of  trespass  for  cutting  timber,  whOe  any  act  or  declaration 
of  the  plaintiffs  opposed  to  and  tending  to  discredit  Uieir  contention  on 
the  trial  is  admissible  and  calculated  to  weaken  their  claim  concerning  the 
true  location  of  their  land,  it  cannot  operate  as  a  bar  to  their  right  to  com- 
pensation for  the  timber  cut  by  the  defendants  on  plaintiffs*  land  unless 
the  defendants  in  cutting  it  were  misled  or  influenced  by  such  act  or  dec- 
laration. 

Evidence — Motion  to  withdraw  evidence — Testimony  partly.incompetent 
—Practice,  C.  P. 

Where  a  motion  is  made  to  withdraw  evidence  from  the  consideration 
of  the  juiy,  if  a  part  of  the  testimony  is  incompetent,  and  a  part  of  it  com- 
petent, the  motion  must  be  confined  to  the  objectionable  part. 

The  court  is  not  bound  to  strike  out  evidence  admitted  without  objec- 
tion, when  the  fact  upon  which  its  exclusion  is  claimed  was  known  to  the 
opposite  party  when  the  evidence  was  given. 

Argued  Oct.  16,  1895.  Appeal,  No.  80,  Oct.  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  Somerset  Co.,  Dec.  T.,  1891, 
No.  39,  on  verdict  for  plaintiffs.  Before  Stbrrbtt,  C.  J., 
Green,  Wu^liams,  MoCollum,  Mitohbll  and  Fell,  JJ. 
AflSrmed. 

Trespass  for  cutting  timber. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court,  and 
by  the  charge  of  the  court  which  was  as  follows : 

This  is  an  action  of  trespass  to  recover  damages  for  cutting 
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timber  trees  which,  plaintiffs  say,  stood  on  their  land.  The 
defendants  deny  the  alleged  trespass,  while  they  admit  the  cut- 
ting of  the  timber  in  question  and  put  at  issue,  claiming  title 
to  the  land,  saying  the  land  and  timber  were  their  own.  This 
puts  on  the  plaintiffs  the  burden  of  establishing  their  owner- 
ship of  the  premises  on  which  the  alleged  trespass  is  said  to 
have  occurred. 

^  Nearly  a  hundred  years  ago,  namely  :  on  the  7th  of  July, 
1794,  a  warrant  was  issued  in  the  name  of  John  Miller,  on 
which  a  survey  was  made  of  four  hundred  acres  and  allowances 
in  what  is  now  Black  township,  of  this  county.  The  title  to 
the  land  thus  surveyed  became  vested  in  John  Phillipi  of  G. 
on  the  28th  of  March,  1843,  who  conveyed  a  portion  of  the 
tract  to  Jonathan  Miller  of  M.,  and  on  the  6th  of  May,  1847, 
he  conveyed  the  remainder  to  Jost  J.  Stutzman.  The  title  of 
Jonathan  Miller,  after  various  conveyances,  became  vested  in 
the  plaintiffs  for  all  the  land  Miller  had  acquired  from  Phillipi, 
and  that  of  Stutzman  became  vested  in  the  defendants  to  the 
extent  of  his  interest.  On  paper  the  titles  of  the  several  par- 
ties are  complete,  the  only  matter  of  uncertainty  is  the  true 
location  of  these  two  purparts  of  the  original  tract.  The  plain- 
tiffs contend  that  when  John  Phillipi  conveyed  to  Jonathan 
Miller  he  meant  to  make  title  to  him  of  all  that  portion  of  the 
John  Miller  survey  north  of  the  stream  called  Ice's  Run,  which 
passes  diagonally  across  the  survey,  because  in  describing  that 
land  he  referred  to  it  as  all  of  the  above  described  tract  ''  that 
is  situated  on  the  north  side  of  Ice*s  Run,"  "  the  said  Ice's  Run 
is  to  be  the  division  line."  But  the  deed  also  designates  a  line 
having  the  general  course  of  the  stream,  but  some  distance  from 
it,  with  the  bearing  N.  62''  42'  W.  and  a  length  of  279.1  perches. 
The  defendants  claim  that  the  stream,  though  mentioned,  was 
not  adopted  as  the  dividing  line  between  the  part  conveyed  and 
that  remaining,  but  the  one  with  the  bearing  N.  62^  42'  W.  is 
the  true  line  separating  the  portion  sold  by  Phillipi  from  that 
retained  by  him. 

The  line  of  division  as  that  was  understood  and  fixed  between 
Phillipi,  the  vendor,  and  his  vendee.  Miller,  is  the  one  which 
you  are  to  seek  to  ascertain  from  all  the  evidence  which  in  any 
measure  throws  light  upon  this  inquiry.  As  it  was  then  un- 
derstood and  settled  by  those  parties  it  must  remain.     The  deed 
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is  inconsistent  in  the  fact  that  it  refers  to  both  Ice's  Run  and 
the  other  line  mentioned  for  the  northern  boundary.  It  is  said 
that  they  are  not  identical  and  cannot  both  stand.  The  ques- 
tion is,  which  shall  yield  ?  When  a  deed  contains  lines  not  run 
and  marked  on  the  ground,  such  lines  must  yield  to  a  call  for 
a  stream  or  other  natural  or  fixed  boundary.  We  repeat  that 
when  a  deed  contains  lines  not  marked  upon  the  ground,  such 
lines  must  yield  to  a  call  for  a  stream  or  other  natural  or  fixed 
boundary.  In  such  discrepancy,  courses  and  distances  give 
way  to  the  call.  But  when  a  deed  gives  lines  actually  marked 
on  the  ground  prior  to  the  conveyance  and  so  adopted  by  it, 
or  marked  at  the  time  of  the  conveyance  and  corresponding 
therewith,  they  constitute  the  true  survey  and  exclude  the  call 
for  a  natural  or  other  fixed  boundary.  The  landmarks  made 
by  a  surveyor,  if  artificial,  or  adopted  by  him  if  natural,  form 
the  true  boundary,  and  the  courses  and  distances  simply  bend 
to  the  call. 

The  defendants  say  the  line  N.  62°  42'  W.  was  made  for  the 
purpose  of  dividing  the  Phillipi  conveyance  of  Phillipi  to  Jon- 
athan Miller ;  and  they  place  on  the  stand,  as  you  will  recall, 
Robert  Nicholson,  who  testified  that  he  was  76  years  of  age ; 
that  when  he  was  28  yeai*s  of  age,  now  about  68  years  ago,  he 
accompanied  the  parties  making  a  survey,  and  that  Henry  L. 
Holbrook,  the  surveyor,  then  ran  the  division  line.  You  will 
recall  his  testimony  and  you  will  attach  to  it  such  weight  as 
you  think,  under  the  circumstances,  it  is  entitled  to  have.  On 
the  part  of  the  plaintiff  they  say,  in  regard  to  this  testimony  of 
Nicholson,  that  the  dates  which  he  fixes  are  inconsistent  with 
the  facts,  because  taking  68  years  from  1894  would  carry  him 
back  to  1841,  a  period  when,  they  say,  the  title  was  not  in 
l^hillipi,  who  he  states  was  one  of  the  parties  to  the  running  of 
the  line  in  the  division  of  the  tract;  and  if  the  title  was  not 
yet  vested  in  Phillipi,  it  is  not  reasonable  to  believe  he  was 
there  taking  a  part  in  the  division  of  that  survey — he  had 
nothing  to  do  with  it.  On  the  side  of  the  defendants  it  is 
answered,  however,  that  that  is  such  a  circumstance  as  may  be 
explained  by  the  imperfection  of  memory,  and  that  a  variance 
of  a  few  years  is  not  to  affect  the  testimony.  You  will  deter- 
mine what  credit  shall  be  given  to  that  testimony,  in  view  of 
the  fact  thus  raised.     [We  may  say  here  also,  in  passing,  that 


Digitized  by  VjOOQIC 


£IF£BT  et  al.  v.  LYTLE  et  al.,  AppellanU.  859 

1896.]  Charge  of  Court. 

some  testimony  was  introduced  with  regard  to  his  character. 
Now  the  testimony  thus  introduced  does  not  destroy  the  wit- 
ness ;  it  goes  to  his  credibility.  If  what  is  said  of  him  as  to  his 
confinement  in  the  Western  Penitentiary  is  true ;  if  he  was  the 
identical  Robert  Nicholson  who  was  shown  by  the  record  to 
have  been  convicted  and  sent  to  the  penitentiary,  that  goes  to 
his  credibility,  and  it  remains  a  question  for  you  as  to  how  far 
you  shall  believe  a  person  thus  convicted  of  a  high  crime  ;  it 
does  not  destroy  the  witness  ;  we  say  it  does  not  take  him  out 
of  the  case,  but  it  is  to  be  considered  in  determining  what 
weight  shall  be  given  to  the  witness.]   [6] 

We  are  just  now  informed  that  the  division  line  just  referred 
to,  N.  62**  42'  W.,  goes  with  each  end  from  a  post,  and  there 
not  being  a  living  witness,  cannot,  of  course,  be  counted,  and 
would  therefore  not  aid  in  establishing  the  date  of  its  making. 

Now,  the  plaintiffs  assail  the  line  thus  claimed  by  the  defend- 
ants, and  say  that  it  was  a  mere  paper  line,  made  in  the  chamber 
of  the  surveyor ;  a  piece  of  chamber  work  made  to  ascertain  the 
acreage  of  the  tract  conveyed,  and  that  it  was  not  intended  to 
fix  the  division  boundary  at  a  place  different  from  that  pre- 
viously mentioned  in  the  deed,  namely.  Ice's  Run.  And  they 
call  two  surveyors  who  express  the  opinion  we  have  already 
stated,  that  the  marks  claimed  for  that  line  were  of  recent 
making. 

There  was  also  some  testimony  by  a  man  named  Klink,  who 
says  he  was  there  when  quite  a  lad  and  saw  Henry  L.  Holbrook 
run  the  exterior  lines,  as  we  recall  it,  on  several  occasions,  but 
does  not  say  anything  of  his  running  the  division  line.  The 
period  to  which  Klink  testified  was,  of  course,  years  subsequent 
to  the  making  of  the  deed  by  Phillipi  to  Miller — we  believe 
thirty-eight  years  ago. 

Now,  looking  at  this  state  of  the  case,  the  plaintifib  argue 
that  the  line  claimed  by  the  defendants  as  the  division  line  is 
altogether  too  uncertain,  and  that  it  is  not  established  as  to  age. 
You  will  observe  that  it  is  essential,  in  order  that  it  may  be 
treated  as  the  division  line  in  contemplation  at  the  making  of 
the  deed  from  Phillipi  to  Miller,  that  the  line  should  have  ex- 
isted at  that  time,  and  so  the  plaintiffs  argue  that  it  has  no  evi- 
dence of  any  origin  anterior  to  the  making  of  the  deed,  while 
the  defendants  claim  that  it  has,  and  this  is  a  question  which 
you  must  determine. 
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Now,  we  repeat,  if  yon  are  satisfied  that  the  marks  upon  this 
line  belong  to  a  survey  made  before  the  deed  of  Phillipi  to  Mil 
ler,  and  was  adopted  by  it,  that  is  the  true  line  of  the  division ; 
but  if  at  that  time  no  line  was  there  upon  the  ground,  and  no 
such  line  was  in  fact  run  upon  the  ground,  then  the  natural 
boundary  would  prevail,  because,  as  we  have  already  said,  in 
the  absence  of  marks  on  the  ground  to  show  the  survey,  the 
natural  boundary  called  for  would  control. 

Something  has  been  said  about  the  declarations  of  former 
owners  of  these  tracts.  Now,  the  statements  made  by  persons 
owning  the  land  are  always  evidence  tending  to  show  the  bound- 
aries, but  not  conclusive  evidence,  unless  in  a  case  where  they 
operate  to  raise  an  estoppel.  There  is  no  such  thing  in  this 
case.  The  declarations  referred  to  as  having  been  made  by  dif- 
ferent persons  who  at  one  time  owned  the  properties,  are  only 
evidence  to  show  how  they  considered  the  lines  located,  whether, 
on  the  one  hand,  Ice's  Run  was  the  place,  or  on  the  other,  where 
defendants  claim. 

Now,  if  you  shall  find  the  line  is  as  defendants  claim,  the 
plaintiffs  cannot  recover,  because  in  that  event  the  land  in  dis- 
pute belongs  to  the  defendants,  and  not  to  the  plaintiffs.  But 
if  you  conclude  that  Ice's  Run  is  the  correct  boundary,  you  will 
ascertain  how  much  timber  was  cut  by  the  defendants  north  of 
that  sti*eam,  and  determine  its  value ;  because  in  that  event  the 
plaintiffs  are  entitled  to  recover,  and  the  next  step  for  you  to 
take  would  be  to  ascertain  the  damages  done.  And  in  doing 
that,  the  value  of  the  timber  is  to  be  taken  as  it  stood  there  in 
the  trees  on  the  ground ;  and  it  is  to  be  takeii  unaffected  by 
improvements  made  by  the  defendants,  just  as  the  plaintiffs 
owned  it,  unaffected  by  the  building  of  any  road  into  it,  or  any 
other  improvements  which  defendants  may  have  made.  .  .  . 

[Now,  in  order  that  the  defendants  can  relieve  themselves  of 
liability  for  cutting  timber  upon  the  land  of  the  plaintiffs,  if 
they  did  cut  upon  the  land  of  the  plaintiffs,  through  any  acts 
or  declarations  of  Eifert,  it  must  appear  also  that  they  acted 
upon  his  statements  or  declarations ;  that  they  were  misled  by 
them  and  were  thereby  induced  to  do  what  they  would  other- 
wise not  have  done.  Because,  if  they  would  at  all  events  have 
cut  the  timber,  they  were  not  misled  by  him.  But  if  they  were 
so  induced,  and  cut  beyond  his  line,  then,  as  a  matter  of  course, 
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the  plaintifiFs  cannot  recover.  But  you  must  deteimine  how 
that  fact  is.  In  the  first  place,  was  the  timber  cut  after  his  acts, 
and  declarations,  or  had  it  been  cut  before?  If  it  was  cut 
before,  or  for  all  timber  cut  before,  these  acts  and  declarations 
cannot  be  invoked  as  a  defense ;  it  can  only  apply  to  timber 
which  was  cut  thereafter  and  in  pursuance  of  his  declarations 
and  acts.]  [4] 
Defendants'  points  among  others  were  as  follows : 
3.  That  as  the  line  N.  62^  42'  W.  279.1  perches  corresponds 
with  the  quantity  of  land  in  the  deeds  to  the  respective  parties, 
and  Ice's  Run,  claimed  by  plaintiffs  as  the  line,  gives  to  plain- 
tiffs an  amount  of  land  largely  in  excess  of  that  called  for  in 
their  deed,  and  takes  from  defendants  a  like  amount,  this  cir- 
cumstance should  have  great  weight  with  the  jury  in  determin- 
ing the  said  line  N.  62**  42'  W.  279.1  perches  to  be  the  true  line. 
Answer:  The  fact  stated  in  the  point  is  to  be  accurately  weighed 
in  favor  of  the  line  mentioned.  We  will  not  say  "great" 
weight  is  to  be  given  to  it ;  it  is  for  you  to  say  what  weight, 
along  with  the  other  circumstances  in  the  case,  shall  be  accorded 
U)  it.  [1] 

5.  That  if  the  jury  find  that  the  plaintiff,  £.  Eif ert,  by  his  own 
acts  and  declarations,  or  by  either,  misled  the  defendants, 
whether  intentionally  or  innocently,  by  pointing  up  the  hill  and 
remarking  that  his  line  is  higher  up  the  hill,  and  that  no  timber 
was  cut  beyond  the  line  or  place  pointed  out  by  said  Eifert, 
and  also  find  that  plaintiff,  Ernest  Eifert,  as  an  employee  of  the 
defendants,  helped  to  cut  timber  on  the  north  side  of  Ice's  Run 
without  asserting  the  plaintiffs'  claim,  then  there  can  be  no 
recovery  in  this  action  of  trespass.  Answer :  That  is  true  as 
to  any  cutting  found  to  have  been  done  after  such  acts  or  dec- 
larations, or  pursuant  thereof  or  induced  thereby.  [2] 

6.  That  if  the  jury  find  that  the  plainti&  misled  the  defend- 
ant by  helping  to  cut  timber  on  the  north  side  of  Ice's  Run,  and 
by  acts  or  declarations  misled  the  defendants,  and  thus  induced 
cutting  timber  higher  on  the  hill,  then  there  can  in  no  event  be 
a  recovery  for  either  double  or  treble  damages.  Answer :  This 
proposition  is  affirmed  as  applying  to  any  cutting  which  oc- 
curred subsequent  to  the  acts  and  declarations  mentioned,  if 
you  shall  find  that  the  defendants  were  misled  thereby.  [8] 


Digitized  by  VjOOQIC 


362  £IFEBT  et  al  v.  LYTLE  et  al.,  Appellants. 

Points— Arguments.  [17S  Pa 

Verdict  and  judgment  for  plaintiffs  for  $1,650,  treble  dam- 
ages.   Defendants  appealed. 

ErrorB  assigned  were,  (1-6),  above  instruotions,  quoting 
them ;  (6)  refusal  to  withdraw  testimony  ;  (7)  refusal  of  new 
trial. 

TT.  J.  Baer^  John  B.  Seott^  John  Q.  Ogle  and  F.  J.  Kooser 
with  him,  for  appellants. — It  is  the  duty  of  a  judge  in  some 
oases  to  give  aii  opinion  on  the  facts,  providing  he  does  not 
give  binding  instructions :  Com.  v.  Orr,  88  P.  L.  J.  141 ; 
Tyrone  v.  Cross,  128  Pa.  686 ;  Spear  v.  P.  W.  &  B.  R.  R.,  119 
Pa.  61 ;  Bonner  v.  Herrick,  99  Pa.  221. 

As  a  man  who  cuts,  ia  bound  to  know  that  it  is  his  own  land, 
or  that  he  has  the  owner's  permit,  so  the  owner  of  timber  land 
is  bound  to  know  where  it  is,  and  to  do  no  act  to  mislead  an 
adjoining  owner  or  adverse  claimant :  Kramer  v.  Gbodlander, 
98  Pa.  866 ;  Moreland  v.  Moreland,  121  Pa.  678. 

Although  a  jury  is  the  judge  of  the  weight  of  evidence,  it 
has  no  right  to  disregard  competent  evidence  which  is  unim- 
peached :  Abbott's  Trial  Brief,  168 ;  1  Oreenleaf  on  Evidence, 
24 ;  Skinner  v.  McAllister,  4  Cent.  Rep.  760. 

Where  the  language  of  the  chai'ge  as  to  the  true  character 
of  the  testimony  tends  to  mislead  the  jury,  it  is  error  and  a 
ground  for  reversal :  Fawcett  v.  Fawcett,  96  Pa.  876 ;  Stokes 
V.  Miller,  10  W.  N.  C.  241 ;  Lehigh  VaUey  R.  R.  Co.  v.  Brand- 
maier,  118  Pa.  610 ;  Dennis  v.  Alexander,  8  Pa.  60. 

If  improper  evidence  has  been  admitted,  in  order  to  cure  such 
error,  the  court  in  its  charge  should  withdraw  the  same,  and 
turn  the  jurors'  attention  away  from  its  consideration :  Keil  v. 
Gage,  181  Pa.  466  ;  Del.  &  Hudson  Coal  Co.  v.  Barnes,  81  Pa. 
198  ;  Yeager  v.  Weaver,  64  Pa.  426 ;  Huntingdon  &  Broadtop 
R.  R.  &  Coal  Co.  V.  Decker,  82  Pa.  119 ;  Albert  v.  Miller,  7 
W.  N.  C.  477. 

The  suit  is  trespass  and  the  plea  liberum  tenementum ;  under 
the  act  of  1807,  two  verdicts,  one  in  trespass  and  the  other  in 
ejectment  are  conclusive,  and  bar  future  actions.  Because  of 
this,  courts  lean  to  new  trials  in  behalf  of  defendants  in  eject- 
ment, especially  on  footing  of  surprise :  Noal  v.  Dickerson,  16 
Johns.  489 ;  Troubat  &  Haly's  Practice,  sec.  1882 ;  Rahlfing 
V.  Heidrick,  4  Phila.  8. 
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W.  H.  Koantz,  A.  C.  Holhert  and  J,  H.  Uhl  with  him,  for 
appellees. — The  cases  cited  by  the  counsel  for  the  appellants 
do  not  sustain  the  position  taken  by  them.  In  the  cases  cited 
the  complaint  was  that  the  court  below  went  too  far  in  com- 
menting on  the  evidence,  but  the  court  held  that  as  the  facts 
were  left  to  the  jury  there  was  no  error. 

If  there  was  a  determination  on  the  part  of  the  defendants 
to  go  on  and  cut  the  timber  regardless  of  what  Eifert  would 
say  or  do,  how  and  in  what  way  were  defendants  misled  to 
their  pi*ejudice  ?  They  did  just  what  they  intended  to  do,  re- 
gardless of  what  Eifert  said  or  did,  and  they  must  take  the  con- 
sequences. 

The  court  is  not  bound  to  strike  out  evidence  received  with- 
out objection,  when  the  fact  upon  which  its  admissibility  was 
based  was  known  to  the  opposite  party  when  it  was  given : 
Robinson  v.  Snyder,  25  Pa.  208. 

When  a  deed  contains  two  irreconcilable  descriptions  of  the 
entire  boundaries  of  a  tract  of  land,  or  of  a  single  line,  calls  for 
more  stable  monuments,  such  as  the  lines  of  other  tracts,  or 
well  known  natural  objects,  will  be  adopted,  rather  than  course 
and  distance :  8  Washburn's  Real  Property,  424  ;  Buckner  v. 
Anderson,  111  N.  C.  572;  Proctor  v.  Pool,  4  Dev.  870 ;  Shaf- 
fer  v.  Hahn,  111  N.  C.  11 ;  Cox  v.  McGowen,  21  S.  E.  Rep. 
108. 

Opinion  by  Mr.  Justice  MoCollum,  January  6, 1896 : 
The  first,  second,  third,  fourth  and  fifth  specifications  of  error 
call  in  question  the  accuracy  and  fairness  of  the  charge,  the 
sixth  relates  to  the  denial  of  the  defendants'  motion  to  with- 
draw from  the  consideration  of  the  jury  the  testimony  which 
identified  their  witness  Robert  Nicholson  as  the  Robert  Nichol- 
son who  was  convicted  of  larceny  in  the  court  of  quarter  ses- 
sions of  Somerset  county  in  August,  1860,  and  sentenced  to 
imprisonment  for  one  year  in  the  Western  Penitentiary,  and 
the  seventh  complains  of  the  refusal  of  the  court  to  grant  a  new 
trial. 

The  defendants  requested  the  court  to  charge  the  jury  that, 
as  the  line  claimed  by  the  plaintiffs  gave  them  more  land  than 
their  deed  called  for  and  the  defendants  less  land  than  their 
deed  called  for,  this  circumstance  should  have  great  weight  in 
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sustaining  the  latter's  contention  that  ^^  the  line  62  degrees  40 
minutes  west  279.1  perches"  was  the  true  line  between  the 
parties.  The  court  declined  to  say  that  great  weight  should  be 
given  to  the  circumstance  mentioned  in  the  request,  but  in- 
structed the  jury  that  it  should  be  accurately  weighed  in  favor 
of  the  line  claimed  by  the  defendants  and  that  it  was  for  them 
to  determine  what  weight  should  be  accorded  to  it  in  connection 
with  the  other  circumstances  in  the  case.  As  we  cannot  detect 
in  this  instruction  any  paiiiality  or  tendency  to  mislead,  or 
find  in  the  evidence  or  the  law  applicable  to  the  case  any  ground 
for  hostile  criticism  of  it,  we  overrule  the  specification  of  error 
which  complains  of  it. 

It  is  contended  by  the  defendants  that  there  is  error  in  the 
instruction  in  regard  to  the  efifect  of  the  acts  and  declarations 
of  the  plaintiffs  concerning  the  location  of  their  line,  and  under 
this  branch  of  their  contention  the  second,  third  and  fourth 
specifications  may  be  considered  together.  The  defendants  in 
their  fifth  and  sixth  points  virtually  requested  the  court  to  say 
to  the  jury  that  if  they  cut  timber  on  the  plaintiffs'  land  under 
a  misapprehension  of  the  location  of  the  latter's  line,  induced 
by  what  Ernest  Eifert  said  and  did,  there  could  be  no  recovery 
in  this  action.  The  court  affirmed  their  points  as  to  timber 
cut  subsequent  to  and  in  consequence  of  the  acts  and  declara- 
tions mentioned,  but  denied  them  as  to  timber  cut  before  any- 
thing was  said  or  done  by  the  plaintiffs  or  either  of  them  which 
misled  the  defendants  as  to  the  true  location  of  the  line.  The 
learned  court  also  said,  in  substance,  that  if  the  timber  was  cut 
by  the  defendants  in  assertion  of  their  claim,  and  in  cutting  it 
they  were  not  influenced  in  any  respect  by  any  act  or  declara- 
tion of  the  plaintiffs,  the  former  were  liable  in  this  action  to 
the  latter  for  the  value  of  it.  In  these  instructions  respecting 
the  effect  of  the  acts  and  declarations  of  the  plaintiffs  upon  the 
liability  of  the  defendants,  we  concur.  They  are  clear,  impar- 
tial, pertinent  to  the  questions  raised  by  the  points,  and,  we 
think,  correct.  While  any  act  or  declaration  of  the  plaintiffs 
opposed  to  and  tending  to  discredit  their  contention  on  the 
trial  was  admissible  and  calculated  to  weaken  their  claim  con- 
cerning the  true  location  of  the  line,  it  cannot  operate  as  a  bar 
to  their  right  to  compensation  for  the  timber  cut  by  the  defend- 


Digitized  by  VjOOQIC 


EIFERT  et  al.  v.  LYTLE  et  aL,  Appellants.  d6d 

1896.]  Opinion  of  the  Court. 

^nts,  on  their  land,  unless  the  defendants  in  cutting  it  were 
misled  or  influenced  by  such  act  or  declaration. 

The  fifth  and  sixth  specifications  may  be  considered  together 
because  both  relate  to  the  testimony  affecting  the  character  of 
the  witness,  Robert  Nicholson.  The  sixth  complains  of  the 
refusal  to  withdraw  this  testimony  from  the  consideration  of 
the  jury ;  and  the  fifth,  of  the  instructions  in  regard  to  the  effect 
of  it.  There  was  no  objection  made  to  the  admission  of  the  tes- 
timony of  McNear  and  Phillipi  and  no  exception  taken  to  it 
or  to  the  testimony  of  Klink.  It  was  offered  and  received  to 
contradict  Nicholson,  who  in  answer  to  a  question  by  the 
defendants'  counsel  had  said  that  he  was  not  sent  to  the  peni- 
tentiary on  any  charge  from  Somerset  county.  Some  of  the 
testimony  tended  directly  to  show  that  the  Robert  Nicholson 
who  testified  in  this  case  was  missing  for  about  a  year  directly 
after  Robert  Nicholson  was  convicted  of  larceny  and  sent  to 
the  penitentiary,  and  this,  independent  of  the  general  under- 
standing of  the  people  as  to  his  whereabouts,  was  entitled  to 
some  consideration  in  ascertaining  whether  he  was  the  Robert 
Nicholson  who  was  sent  to  prison.  Some  of  the  testimony  also 
tended  to  show  that  he  was  the  only  Robert  Nicholson  in  the 
section  of  the  country  where  the  larceny  was  committed.  If 
the  testimony  to  which  we  have  specially  referred  was  com- 
petent on  the  question  of  identification,  and  we  think  it  was, 
the  motion  to  withdraw  was  properly  overruled  because  it  in- 
cluded the  entire  testimony  of  the  parties  named  in  it.  If  a 
part  of  the  testimony  was  incompetent  and  a  part  of  it  competent, 
the  motion  should  have  been  confined  to  the  objectionable  part. 
In  addition  to  what  we  have  already  said  in  support  of  the 
refusal  to  withdraw  the  testimony  we  think  it  was  warranted 
by  the  opinion  of  this  court  in  Robinson  v.  Snyder,  25  Pa.  208. 

We  see  nothing  in  the  instruction  complained  of  in  the  fifth 
specification  which  calls  for  a  reversal  of  the  judgment,  and 
nothing  in  the  case  to  warrant  a  departure  from  the  settled 
rule  that  the  refusal  of  a  new  trial  will  not  be  reviewed  on 
appeal. 

All  the  specifications  are  overruled  and  the  judgment  is 
affirmed. 


Digitized  by  VjOOQIC 


\m  ml 


866  BBINTON,  AppeUant,  v.  HOGUE  et  al 

Syllabos— Statement  of  Facts.  [173  Pa. 


172         866 
f  27  SC    126 


172  "     366|_ 

^!2i_lA7lLevi  C.  Brinton,  Appellant,  v.  J.  S.  Hogue,  A.  M.  Stewart 
and  The  Brinton  Park  Street  Railway  Company. 

EquUy-^Praciice^Notice^EquUy  rules— Appearance  ofdefendatUs. 

It  is  DO  ground  for  dismissing  a  bill  in  equity  because  plaintiffs  solicitor 
used  the  old  form  of  notice  to  appear,  answer,  etc.,  instead  of  the  new 
form  prescribed  by  the  amended  equity  rules,  where  the  record  shows  that 
all  the  defendants  had  voluntarily  appeared,  and  without  objection  actively 
participated  in  all  the  proceedings. 

The  sole  purpose  of  the  notice,  required  by  the  rule  of  court,  is  to  com- 
pel appearance  of  the  defendant,  etc.  When  he  appears  voluntarily  and 
answers  without  objection  to  the  form,  or  even  the  absence  of  notice,  all 
that  was  intended  to  be  accomplished  by  formal  notice  in  accordance  with 
the  rule  has  been  secured  as  effectually  as  if  he  had  appeared,  filed  a 
waiver  of  notice  and  submitted  his  answer :  Cassidy  v.  Knapp,  167  Ph. 
305,  distinguished. 

Argued  Oct.  16,  1896.  Appeal,  No.  230,  Oct.  T.,  1895,  by 
plaintifiF,  from  decree  of  C.  P.  Lawrence  Co.  March  T.,  1895, 
Number  1,  dismissing  bill  in  equity.  Before  Stbrrett,  C.  J., 
Grbbn,  Williams,  MoCollum,  Mitchkll  and  Fbll,  J  J. 
Reversed. 

Bill  in  equity  for  a  receiver.     Before  Wallaob,  J. 

The  bill  was  filed  on  March  1, 1895,  copies  of  which  were 
duly  served  on  the  defendants.  On  the  back  of  the  bill  was 
indorsed  the  notice  requiring  defendants  to  appear,  as  prescribed 
by  the  old  equity  rules. 

On  March  5,  plaintiff  moved  the  court  for  the  appointment  of 
a  receiver  for  reasons  set  forth  in  the  bill,  and  in  support  of 
the  motion  filed  the  affidavits  of  Robert  Van  Horn  and  W.  W. 
Vogan,  two  of  the  directors  of  the  Brintr)n  Park  Street  Railway 
Company.  On  the  same  day  the  court  granted  a  rule  to  show 
cause.  To  this  rule  J.  S.  Hogue  and  A.  M.  Stewart  ap()eai*ed 
and  filed  their  affidavit.  On  March  9,  the  defendants  appeared 
by  their  counsel,  and  after  very  full  argument  the  court  took 
the  papers,  and  on  March  12tli  entered  the  decree  appointing  a 
receiver. 

On  March  22,  J.  M.  Martin,  without  objection  to  the  form  or 
character  of  the  notice  indorsed  on  the  writ,  appeared  for  J.  S. 
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Hogue  and  A.  M.  Stewart ;  also  for  the  Brinton  Park  Street 
Railway  Company. 

On  AprU  27, 1895,  J.  S.  Hogue  and  A.  M.  Stewart  filed  a 
general  answer  to  the  several  oharges  and  statements  in  the  bill, 
and  on  July  5,  plaintiff  filed  his  replication  and  issue. 

On  April  29,  J.  M.  Martin,  solicitor  for  the  Brinton  Park 
Street  Railway  Company  filed  a  demurrer.  The  demurrer  was 
put  on  the  argument  list  at  the  argument  court,  May  25,  1895. 
On  August  12,  the  court  decreed  that  the  bill  and  all  the  pro- 
ceedings thereon  be  dismissed  at  the  costs  of  the  plaintiff,  for 
the  reason  that  the  notice  on  the  bill  did  not  conform  to  the 
later  rules  in  equity. 

Error  assigned  was  above  order. 

B.  B,  McComb^  Charles  Q-,  Martin  with  him,  for  appellant — 
The  notice  indorsed  on  the  bill  in  equity  takes  the  place  of  sub- 
poena and  a  rule  to  answer,  etc.,  as  required  under  the  old  prac- 
tice. Since  the  sole  purpose  of  the  notice  is  to  compel  the 
defendant  to  appear  and  answer  or  demur  to  the  bill,  it  would 
seem,  to  one  not  learned  in  the  law,  that  the  appearance  and 
answer  of  a  defendant  without  objection  ought  to  conclude  the 
court. 

J.  M.  Martin^  S.  W.  Dana  and  H.  JT.  Qregory  with  him,  for 
appellees. — All  proceedings  in  equity  which  are  not  in  conform- 
ity with  the  rules  are  irregular  and  void :  Cassidy  v.  Enapp, 
167  Pa.  805. 

Opikion  by  Mr.  Chief  Justice  Stebbbtt,  January  6, 1896 : 
Two  or  three  weeks  after  the  bill  was  filed,  in  March  last,  a 
general  appearance  was  entered  for  all  the  defendants,  and  the 
matter  was  so  proceeded  in  that,  among  other  things,  a  receiver 
of  the  street  railway  company  defendant  was  appointed  and 
gave  an  approved  bond;  two  of  the  defendants,  Hogue  and 
Stewart,  respectively  answered  the  bill,  and  the  remaining  de- 
fendant demurred  thereto,  etc. ;  and  finally  the  case  was  set 
down  for  the  hearing  on  bill,  answer  and  demurrer,  and  having 
been  argued  by  counsel  in  June  was  held  under  advisement  by 
the  court  until  August  last.     During  all  the  proceedings — up 
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to  and  including  the  hearing  aforesaid — ^it  does  not  appear  that 
any  notice  was  taken  of  the  fact  that  plaintiffs  solicitor  had 
mistakenly  used  the  old  form  of  notice  to  appear,  answer,  etc., 
instead  of  the  new  form  prescribed  by  our  amended  equity  rules. 
The  discovery  of  the  mistake  was  made  by  the  learned  judge  of 
the  common  pleas  when  he  came  to  dispose  of  the  case ;  and 
notwithstanding  the  fact  that  all  the  defendants  had  voluntarily 
appeared  and,  without  objection,  actively  participated  in  all  the 
proceedings,  he  held  that  the  omission  to  usB  the  new  foim  of 
notice  was  an  incurably  fatal  error,  which  per  se  vitiated  the 
whole  proceeding ;  and  he  accordingly  entered  a  decree  dismiss- 
ing the  bill  at  plaintiffs  costs,  giving  as  his  only  reason  there- 
for the  omission  above  refeiTed  to.  In  view  of  the  undisputed 
facts,  this  was  plain  error.  The  sole  purpose  of  the  notice, 
required  by  the  rule  of  court,  is  to  compel  appearance  of  the  de- 
fendant, etc.  When  he  appears  voluntaiily,  and  answers  with* 
out  objection  to  the  form  or  even  the  absence  of  notice,  all  that 
was  intended  to  be  accomplished  by  formal  notice  in  accord- 
ance with  the  rule  has  been  secured, — as  effectually  so,  as  if  he 
had  appeared,  filed  a  waiver  of  notice  and  submitted  his  answer. 
In  Cassidy  v.  Knapp,  167  Pa.  805,  relied  on  by  the  court  below, 
objection  to  the  want  of  proper  notice  was  made  in  limine  and 
insisted  on  by  the  defendant.  If  instead  of  pursuing  that  course, 
he  had  done  as  did  the  defendants  in  this  case,  the  result  would 
necessarily  have  been  different. 

The  decree  dismissing  the  bill  is  reversed  and  set  aside  with 
costs  to  be  paid  by  the  appellees,  and  it  is  ordered  that  the  bill 
be  reinstated  and  the  record  be  remitted  to  the  court  below, 
with  instructions  to  proceed  to  final  decree  according  to  equity 
practice. 
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Marion  Semple,  Appellant,  v.  The  Cleveland  &  Pitts 
burg  Railroad  Company  and  The  Pennsylvania  Cora 
pany.  f_33_sc  »575 

[Marked  to  be  reported.] 

Railroads— Contract — Revocation  of  contract, 

A  railroad  company  which  entered  into  a  contract  with  a  landowner  by 
which,  in  consideration  of  a  right  of  way,  the  company  agreed  to  employ 
the  landowner  and  pay  him  a  salary  as  station  agent  at  a  station  to  be 
boilt  by  the  landowner  on  his  own  land,  cannot  revoke  the  contract  in  part 
by  instituting  proceedings  to  condemn  the  station  lot,  and  at  the  same 
time  retain  the  right  of  way,  which  was  the  main  consideration  for  the 
contract.  The  contract  is  entire  and  must  be  performed  or  rescinded  as 
a  whole. 

The  railroad  company  must  in  such  a  case  be  required  to  elect  whether 
it  will  pay  for  its  right  of  way  and  other  privileges  as  it  agreed  to,  or  by 
rescinding  the  contract  and  proceeding  under  the  right  of  eminent  domain. 

Railroads— Eminent  domain— Approval  of  bond— Passing  of  title. 
While  ordinarily  the  legal  effect  of  the  approval  of  a  bond  given  by  a 
railroad  company  in  condemnation  proceedings  is  to  pass  the  title  to  the 
land  or  easement  to  which  it  relates,  this  effect  does  not  necessarily  follow 
where  the  entry  of  the  railroad  company  is  in  clear  violation  of  the  cove- 
nants contained  in  a  written  contract  with  the  landowner. 

Where  a  railroad  company  institutes  proceedings  to  condemn  land,  and 
such  proceedings  are  in  clear  violation  of  a  prior  contract  between  the 
railroad  company  and  the  landowner,  the  landowner  has  a  standing  in 
equity  to  enjoin  the  proceedings  until  the  covenants  of  the  contract  ai*e 
performed,  or  the  contract  rescinded. 

Argued  Oct.  16,  1895.  Appeal,  No.  186,  Oct.  T.,  1895,  by 
plaintiff,  from  decree  of  C.  P.  Beaver  Co.,  June  T.,  1891,  No.  1, 
on  bill  in  equity.  Before  Sterrett,  C.  J.,  Green,  Williams, 
McCoLLUM,  Mitchell  and  Fell,  J  J.    Reversed. 

Bill  in  equity  to  restrain  condemnation  proceedings. 

On  May  22, 1856,  Susan  Smith  and  others,  plaintiff's  prede- 
cessors in  title,  entered  into  a  written  contract  with  the  Cleve- 
land &  Pittsburg  Railroad  Company,  by  which  in  consideration 
of  a  right  through  their  land  for  a  distance  of  fourteen  hun- 
dred feet,  and  land  for  a  woodhouse  and  watertank,  and  water 
from  a  spiing,  the  railroad  company  covenanted  as  follows : 
Vol.  CLxxn — 24 
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"  And  the  second  party  (railroad  company)  to  these  presents 
does  hereby  agree  that  the  said  first  party  shall  erect  and  own 
their  own  station  building  at  the  place  before  named,  and  fur- 
nish a  suitable  room  for  the  convenience  of  passengers  at  all 
times,  free  of  charge,  to  be  finished  as  soon  as  the  road  is  fin- 
ished, and  the  railroad  company  agrees  to  pay  them  the  same 
price  for  receiving  and  delivering  the  property  or  freight,  and 
money  received  for  tickets,  as  they  did  at  other  stations  on  the 
road  where  the  parties  owned  the  station  buildings.  The  sec- 
ond party  does  hereby  agree  not  to  erect  a  station  nearer  than 
East  Liverpool  on  the  west,  or  nearer  than  Industry  on  the 
east,  except  a  way  passenger  station  opposite  what  is  called 
Christler's  Landing.  They  also  agree  to  keep  up  all  such 
fences  as  may  be  necessary  to  protect  the  crops  on  both  of  said 
farms;  to  make  all  necessary  farm  crossings;  to  move  such 
buildings  as  require  to  be  moved,  etc. ;  .  .  .  .  and  that  this 
agreement  may  be  a  finality  and  perpetuated,  it  is  hereby 
agreed  upon  by  the  said  contracting  parties  to  make  it  a  mat- 
ter of  record  in  the  record  books  of  the  county  for  recording 
deeds  and  mortgages." 

In  1887  the  Pennsylvania  Company,  which  had  leased  the 
property  of  the  Pittsburg  &  Cleveland  Railroad  Company,  began 
condemnation  proceedings  to  take  the  land  upon  which  the 
station  house  had  been  built  by  the  owners  in  accordance  with 
the  terms  of  the  contract.  The  bill  prayed  for  an  injunction 
to  restrain  the  condemnation  proceedings.  The  eleventh  and 
thirteenth  paragraphs  of  the  answer  are  as  follows : 

'^  11.  To  the  eleventh  paragraph  the  defendants  answer  as 
follows :  It  is  true  that  the  Pennsylvania  Company,  lessee  of 
and  operating  the  Cleveland  &  Pittsburg  Railroad,  proceeded 
in  the  court  of  common  pleas  of  Beaver  county,  at  No.  200, 
June  term,  1887,  to  condemn  for  the  purposes  of  a  station  house 
the  identical  property  upon  which  the  said  Jesse  Smith  had 
erected  the  station  house  in  question,  but  not  against  the  pro- 
test of  Walton  or  Semple,  as  no  protest  was  made  by  either  of 
them. 

''  The  condemnation  proceedings  were : 

"  First.  April  14, 1887,  written  notice  served  personally  on 
William  Semple,  that  the  land  had  been  duly  appropriated  by  the 
Pennsylvania  Company,  lessee  of  and  operating  the  Cleveland 
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and  Pittsburg  Railroad,  and  that  said  company,  being  unable 
to  agree  with  Semple  for  his  damages,  would,  on  April  19, 1887, 
at  10  o'clock  A.  M.,  present  its  petition  to  said  court  for  the 
appointment  of  viewers  to  assess  the  damages,  which  petition 
was  duly  presented  according  to  notice,  and  held  by  the  court 
until  the  21st  day  of  the  same  month,  when  viewers  were  ap- 
pointed, and  May  17, 1887,  fixed  to  meet  on  the  land  for  the 
purpose  of  their  appointment,  of  which  meeting  service  of  notice 
was  accepted  for  William  Semple  by  Hon.  Henry  Hice,  his 
attorney. 

"Viewers  met  at  time  fixed,  performed  their  duties,  and  on 
June  6, 1887,  their  report  was  filed  in  court  and  confirmed  nisi. 

**  July  6,  1887,  William  Semple  appealed  from  the  award  of 
the  viewei's. 

^^  This  appeal  was  on  the  trial  list  at  three  terms  of  court, 
to  wit :  At  March,  September  and  November  terms,  1888,  and 
William  Semple,  by  his  said  attorney,  appeared  at  these  terms 
of  court,  asked  for  and  agreed  to  continuances ;  the  last  con- 
tinuance, on  November  12,  1888,  being  on  account  of  the  ill 
health  of  Mr.  Semple. 

**  Second.  In  order  to  avoid  the  delay  of  the  liquidation  of 
the  damages  for  the  land  appropriated,  and  to  get  possession 
thereof,  on  March  26, 1888,  the  said,  the  Pennsylvania  Company, 
lessee  of  and  operating  the  Cleveland  &  Pittsburg  Railroad, 
tendered  its  bond  in  the  sum  of  three  thousand  dollars,  with 
three  sufiBcient  sureties,  and  in  all  respects  in  due  form  of  law, 
to  William  Semple  to  secure  his  damages  for  the  said  land 
appropriated,  which  bond  he  refused  to  accept,  whereupon,  on 
the  same  day,  the  said  Pennsylvania  Company  gave  personal 
notice  in  writing  to  William  Semple  that  said  bond  would  be 
presented  for  approval  and  filing  in  said  court,  on  April  2, 1888, 
at  10  o'clock  A.  M.,  and  at  the  time  fixed,  the  said  bond  was  pre- 
sented in  open  court,  approved  absolutely,  and  filed  at  No.  180, 
June  term,  1888,  without  any  protest,  opposition  or  contest  on 
the  part  of  Mr.  Semple.  During  the  same  month  (April,  1888) 
the  Pennsylvania  Company  took  possession  of  the  land  appro- 
priated, including  the  said  station  house,  and,  before  the  bringing 
of  this  suit,  expended  thereon,  in  repairs  and  improvements,  more 
than  four  hundred  dollars,  and  still  holds  possession  thereof ; 
and  the  defendants  aver  that  such  possession  is  lawful,  the  title 
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thereto  having  vested  in  the  Pennsylvania  Company  in  the  exer- 
cise of  its  right  of  eminent  domain,  under  the  proceedings  above 
set  foilh,  and  said  company  is  ready  and  willing  to  pay  to  the 
proi)er  party  any  damages  that  may  be  awarded  as  soon  as  the 
amount  can  be  determined." 

13.    To  the  thirteenth  paragraph  the  defendants  answer: 

"  First.  That  the  contract  of  May  22, 1866,  and  the  several 
subsequent  modifications  thereof,  were  personal  to  the  Smiths, 
without  any  power  on  their  pai-t  to  transfer  their  rights  to 
Strangers. 

''  Second.  That  said  contract  and  modifications  thereof  did 
not  run  with  the  land. 

"  Third.  That  by  the  appropriation  and  condemnation  pro- 
ceedings, fully  set  forth  in  answer  to  the  eleventh  pamgraph, 
the  title  to  the  land  upon  which  the  station  house  stands  became 
vested  in  the  Pennsylvania  Company,  lessee  of  and  operating 
the  Cleveland  &  Pittsburg  Railroad,  as  against  William  Semple 
and  the  plaintiff  who  claims  under  him.'' 

The  case  was  referred  to  Louis  E.  Grim,  Esq.,  as  master,  who 
reported  in  favor  of  dismissing  the  bill.  Exceptions  to  the 
master's  report  were  dismissed  by  the  court  and  a  decree  was 
entered  dismissing  the  bill  in  an  opinion  by  Wickham,  P.  J., 
which  was  as  follows : 

By  an  agreement  in  writing,  dated  May  22,  1856,  Susan 
Smith,  Samuel  Smith  and  Margaret,  his  wife,  and  Jesse  Smith 
and  Sai-ah,  his  wife,  granted  a  right  of  way  through  their  lands, 
in  this  county,  to  the  Cleveland  &  Pittsburg  Railroad  Com- 
pany. 

The  present  controversy  arises  on  the  following  covenants, 
which,  with  a  number  of  others,  formed  the  consideration  of 
the  agreement,  to  wit:  "And  the  second  party  to  these  pre- 
sents does  hereby  agree  that  the  said  first  party  "  (meaning  the 
Smiths)  "  shall  erect  and  own  their  own  station  building  at  the 
place  above  named,  and  shall  furnish  a  suitable  room  for  the 
convenience  of  passengers,  at  all  times  free  of  charge,  to  be 
finished  as  soon  as  the  road  is  finished.  And  the  railroad 
company  agrees  to  pay  them  the  same  price  for  receiving  and 
delivering  property  or  freight  and  money  received  for  tickets 
as  they  do  at  other  stations  on  their  road  where  the  parties 
own  the  station  buildings.      The  second  party  does  hereby 
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agree  not  to  erect  a  station  nearer  than  Liverpool  on  the  west 
nor  nearer  than  Industry  on  the  east  from  the  said  Smith's 
station,  except  a  way  passenger  station  opposite  what  is  called 
Christler's  Landing.'* 

The  plaintiff  claims  to  have  succeeded  to  all  the  rights  of 
the  Smiths  by  virtue  of  judicial  sales  and  private  conveyances, 
and  asks  the  court  to  specifically  enforce  the  contract  with 
the  railroad  company.  While  the  bill  avers,  in  a  general  way, 
a  breach  of  the  whole  agreement,  yet  the  plaintiff  throughout 
the  proceedings  complained  only  of  a  violation  of  the  covenants 
above  quoted,  and  the  controversy  was  limited  entirely  to  these 
matters. 

These  covenants  can  only  be  explained  on  the  theory  that 
the  infant  company's  necessities  forced  it  to  accept  terms  clearly 
<5ontrary  to  public  policy  and  subversive  both  of  the  rights  of 
the  corporation  and  of  the  public.  It  is  surprising  that  such 
•covenants  were  ever  entered  into.  It  would  be  still  more  sur- 
prising if  a  court  could  be  found  to  specifically  enforce  them. 
It  will  hardly  be  contended  that  a  contract,  to  last  for  all  time, 
giving  to  any  man,  woman  or  child  who  may  happen  to  own 
the  Smith  lands  now  or  hereafter,  the  right,  by  virtue  of  such 
ownership,  to  act  in  person  or  by  proxy  as  a  conductor  or  engi- 
neer on  the  Cleveland  &  Pittsburg  Railroad,  would  be  treated 
seriously,  by  any  court,  on  an  application  for  specific  perform- 
ance. The  same  remark  is  hardly  less  applicable  to  a  contract 
with  one  and  his  heirs  and  assigns  to  make  him  and  them  per- 
petual station  agents. 

The  agent  at  a  railway  station  is  intrusted  with  duties  of 
the  highest  responsibility.  He  flags  trains,  looks  to  the  com- 
fort and  safety  of  waiting  travelers,  furnishes  them  with  the 
•complicated  tickets  which,  perhaps,  may  carry  them  over  a 
score  of  connecting  railroads,  and,  in  brief,  guards,  so  far  as 
his  field  of  action  extends,  the  lives  and  property  of  the  travel- 
ing public. 

No  railroad  corporation  will  be  permitted  to  absolutely  divest 
itself  of  the  right  and  duty  to  select  competent,  and  instantly 
dismiss  incompetent  or  disobedient  engineers,  conductors  and 
station  masters.  To  hold  otherwise  would  add  to  the  perils  of 
railway  travel  already  numerous  enough. 

As  an  illustration  of  one  of  the  results  following  the  contract 
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ander  oonsideration,  it  may  be  mentioned  that  it  was  asserted 
at  the  argument,  and  is  probably  true,  that  the  plaintiff  here, 
who  claims  to  be  the  de  jure  agent  at  Smith's  Ferry,  is  an  aged 
and  feeble  woman,  and  doubtless  utterly  incapable,  even  if  will- 
ing, to  perform  in  person  the  duties  of  a  station  agent.  We 
are  not  informed  by  the  bill,  or  the  evidence,  whom  she  pro- 
poses to  put  in  charge  of  the  railway  business  and  interests  at 
Smith's  Ferry  in  case  she  succeeds  in  her  suit.  But,  for  that 
matter,  she  might  have  a  new  and  untried  person  of  either  sex, 
or  any  age,  every  day  in  the  year.  The  railroad  company  to 
whom,  as  said  before,  the  law  intrusts  the  duty  of  selecting 
competent  employees,  would  have,  practically,  no  voice  in  the 
matter. 

The  public  interests  involved  in  this  litigation  imperatively 
forbid  the  specific  performance  of  the  contract,  so  far  as  it  may 
entitle  the  plaintiff  to  act  as  agent.  The  correctness  of  this 
view  is  so  obvious  that  I  have  sought  for  no  authorities  to  sus- 
tain it. 

But  another  reason  exists  for  refusing  to  enforce  this  part  of 
the  contract  in  favor  of  either  party,  and  it  must  be  remembered 
that  neither  can  claim  specific  performance  unless  both  are  en- 
titled to  it.  Admitting  the  correctness  of  the  plaintiff's  posi- 
tion, that  the  agreement  is  perpetual  and  runs  with  the  land, 
no  decree  that  could  be  made  would  be  final.  The  court  might 
be  called  on  to  readjust  compensation  and  determine  other  mat- 
ters in  dispute  between  the  parties  every  few  months.  In  the 
Rutland  Marble  Company  v.  Ripley  et  al.,  10  Wallace  (U.  S.) 
889,  L.  C.  P.  edition,  vol.  19,  966,  the  court  says :  "  Another 
serious  objection  to  a  decree  for  a  specific  performance  is  found 
in  the  peculiar  character  of  the  contract  itself,  and  in  the  duties 
which  it  requires  of  the  owners  of  the  quarries.  These  duties 
are  continuous ;  they  involve  skill,  personal  labor  and  cultivated 
judgment.  The  agreement  being  for  a  perpetual  supply  of 
marble  no  decree  the  court  can  make  will  end  the  controversy. 
If  performance  be  decreed  the  case  must  remain  in  court  for- 
ever, and  the  court  to  the  end  of  time  may  be  called  upon  to 
determine,  not  only  whether  the  prescribed  supply  of  marble 
has  been  delivered,  but  whether  every  block  was  from  the  right 
place ;  whether  it  was  sound,  whether  it  was  of  suitable  size 
or  shape  or  pit)portion.     Meanwhile,  the  parties  may  be  con- 
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stonily  ohanging.  The  marble  company  are  liable  so  long  as 
they  hold  the  land,  and  Ripley's  rights  exist  only  while  he  holds 
the  mill.  It  is  manifest  that  the  court  cannot  superintend  the 
execution  of  such  a  decree.  It  is  quite  impracticable.'*  See 
also  P.,  C.  R.  R  Co.  v.  C.  &  T.  R.  R.  Co.,  18  Ohio  State,  544 ; 
Johnston  v.  Shrewsbury  &  V.  R.  R.  Co.,  8  De  Q.  M.  &  Q.,  914. 

The  agreements  respecting  the  station  are  also  contrary  to 
public  policy.  It  is  broadly  laid  down  in  Beach  on  Railways, 
sec.  526,  that  ^*  A  contract  to  convey  land  to  a  railway  company 
to  secure  the  location  of  a  station  upon  it  is  contrary  to  public 
policy,  for  railway  stations  are  presumably  located  with  a  view 
to  the  convenience  of  the  public,  and  no  other  motive  should 
be  allowed  to  operate  to  influence  their  location.'*  In  St.  Jo- 
seph and  Denver  City  Railroad  Company  v.  Ryan,  11  Kansas, 
602;  8.  C,  15  Am.  Rep..  357,  this  matter  was  very  fully  and 
ably  discussed.  In  the  opinion.  Justice  Bbbwbr,  now  of  the 
United  States  Supreme  Court,  says : 

^*  Can  a  railroad  company,  in  consideration  of  the  right  of 
way,  bind  itself  to  build  a  depot  on  the  grounds  through  which 
the  right  of  way  is  obtained,  and  not  to  have  or  use  any  other 
depot  within  a  given  distance  ?  Is  a  contract  not  to  build  or 
use  a  depot  within  certain  limits  a  valid  and  binding  contract? 
Raili*oad  companies  are  private  corporations,  yet  they  are  de- 
clared to  be  quasi  public  agencies.  ...  It  would  seem  to 
follow  that  the  public  has  a  right  to  say  that  they  shall  not  be 
permitted,  though  private  corporations,  to  make  any  contracts 
which  would  prevent  them  from  accommodating  the  public 
in  the  matter  of  transportation  in  travel.  The  contract  sued 
upon  is  a  continuing  one,  and  lasting  thi-ough  all  time,  and,  if 
valid,  no  matter  what  may  be  the  changes  of  population  or  the 
demand  of  business,  the  company  is  restrained  from  having  or 
using  other  than  the  one  depot  within  the  limits  of  six  miles. 
That  at  the  time  of  the  contract  there  was  but  a  scanty  popu- 
lation in  the  vicinity  cannot  affect  the  question,  for  no  one  can 
foresee  where  or  how  population  may  center  in  the  future. 
Eighteen  years  ago  no  one  could  foretell  the  present  size  and 
population  of  Atchison,  Leavenworth  or  Topeka,  yet  like  con- 
tracts, if  valid,  might  to-day  operate  to  deprive  each  of  them  of 
the  facilities  of  depots. 

^^  Railroad  corporations  are,  as  we  have  seen,  public  agencies 
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and  perforin  a  public  duty.  They  are  agencies  created  by  the 
public  with  certain  privileges  and  subject  to  certain  obligations. 
A  contract  that  they  will  not  discharge,  or  by  which  they  can- 
not discharge  those  obligations,  is  a  breach  of  that  public  duty 
and  cannot  be  enforced.  They  are  under  obligations  to  use 
the  utmost  human  sag^ity  and  foresight  in  the  construction  of 
their  roads  to  prevent  accidents  to  passengers.  A  contract  that 
they  will  not  use  such  sagacity  and  foresight  certainly  cannot 
be  upheld.  They  are  under  obligations  to  employ  skillful  and 
competent  engineers  to  manage  their  engines,  and  other  compe- 
tent employees  to  superintend  and  take  care  of  the  running  of 
their  trains.  A  contract  that  they  will  not  employ  such  agents 
and  servants  is  certainly  void.  They  are  bound  to  furnish  rea- 
sonable facilities  for  the  transportation  of  freight  and  passen- 
gers, both  as  to  the  quality  and  quantity  of  cars  and  coaches  and 
the  number  of  trains.  And  a  contract  not  to  furnish  such  facil- 
ities will  not  be  tolerated. 

'^  Upon  the  same  principle  it  is  the  duty  of  the  railroad  com- 
pany to  furnish  reasonable  depot  facilities.  The  number  and 
location  of  the  depots,  so  as  to  constitute  i*easonable  depot  facil- 
ities, vary  with  the  changes  and  amount  of  population  and  busi- 
ness. A  contract  to  leave  a  certain  distance  along  the  line  of 
the  road  destitute  of  depots  is  in  contravention  of  this  duty." 

To  the  same  effect  is  Marsh  v.  Fairbury  and  Northwestern 
Railway  Company,  64  Illinois,  414 ;  s.  c,  16  Am.  Reports,  564 ; 
Fuller  V.  Dame,  18  Pick.  472.  See  also  Pacific  Railroad  Com- 
pany V.  Seely,  46  Mo.  212,  and  State  v.  H.  &  N.  H.  R.  R.  Co., 
29  Conn.  588. 

The  views  above  expressed  make  it  unnecessary  to  consider 
whether  the  covenants,  if  legal,  would  run  with  the  land. 

The  court  agrees  with  the  conclusion  of  the  learned  master 
that  the  plaintiff  is  not  entitled  to  equitable  relief.  Under  the 
circumstances  the  costs  were  rightly  placed  on  the  defendants. 

And  now,  to  wit,  September  25,  1898,  all  the  exceptions  to 
the  master's  report  are  overruled  and  the  bill  dismissed,  the 
costs  of  the  proceedings  to  be  paid  by  the  defendants.  The 
master's  fee  is  fixed  at  $200. 

Error  astiffrhed  was  above  decree. 
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Z>.  T,  Watson  and  Frank  H.  Laird^  Johns  Mc  Cleave  with 
them,  for  appellant. — The  covenants  on  both  sides — those  of  the 
Smiths  to  grant  the  right  of  way  and  those  of  the  railroad  com- 
pany— are  continuous  and  run  with  the  land,  and  bind  and  are 
beneficial  to  whoever  at  the  time  \&  the  owner :  Washburn  on 
Real  Property,  827;  Van  Rensaelaer  v.  Smith,  27  Barbour 
S.  C.  104. 

The  facts  that  the  Smiths  were  to  erect  a  station  house  and 
to  receive  and  deliver  freight  does  not  change  the  rule,  for  this 
is  a  permission  from  the  railroad  company  to  them,  and  is  inci- 
dental to  the  receipt  of  the  yearly  compensation :  Vy  vyan  v. 
Arthur,  1  B.&  C.  410 ;  Van  Rensaelaer  v.  Hays,  19  N.  Y.  68 ; 
Brett  V.  Cumberland,  Cro.  Jac.  522 ;  Piatt's  Covenants,  582  ; 
Napier  v.  Darlington,  70  Pa.  64;  Masury  v.  Southworth,  9 
Ohio,  846;  Oil  Co.  v.  Blair,  113  Pa.  88 ;  Washington  Gas  Co. 
V.  Johnson,  128  Pa.  592 ;  Fisher  v.  Lewis,  1  Clark,  422 ;  Dun- 
bar V.  Jumper,  2  Yates,  74. 

Eminent  domain  can  only  be  exercised  on  failure  to  agree 
with  the  landowner.  Then  only  the  necessity  arises  to  con- 
•demn.  In  this  case  the  railroad  company  had  agreed  and  hence 
could  not  condemn. 

The  necessity  of  taking  particular  property  is  a  question  for 
the  courts,  and  should  be  decided  in  limine :  Lewis  on  Eminent 
Domain,  sec.  898 ;  Randolph's  Eminent  Domain,  sees.  49,  58, 
335 ;  Lance's  App.,  55  Pa.  25. 

Equity  has  jiirisdiction :  Warner  v.  McMuUin,  181  Pa.  870  ; 
Adams'  App.,  118  Pa-  449 ;  Baugher  v.  Conn.,  1  Pa.  C.  C.  184 ; 
Bank  of  U.  S.  v.  Biddle,  2  Pars.  81 ;  Bank  of  Ky.  v.  Schuylkill 
Bank,  1  Parsons,  180 ;  Kirkpatrick  v.  McDonald,  11  Pa.  887  ; 
SkQton  V.  Webster,  Brightly,  208 ;  Adams's  App.,  113  Pa.  449 ; 
Bierbowers'  App.,  107  Pa.  14 ;  Harper's  App.,  109  Pa.  9 ;  Bit- 
ting's  App.,  105  Pa.  517  ;  Electric  Car  App.,  114  Pa.  574. 

Edward  B,  Daugherty^  for  appellees. — Apart  from  the  mani- 
fest acquiescense  of  Mr.  Semple,  or  any  action  on  his  part 
against  the  possession  of  the  company  and  expenditure  of  con- 
siderable money  by  it  in  permanent  repairs  on  the  station,  the 
approval  of  the  bond  itself  passed  the  title  to  the  easement : 
Hoffman's  App.,  118  Pa.  512. 

The  landowner's  only  remedy  is  upon  the  bond  in  connection 
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with  the  statatory  provision  for  assessment  and  collection  of 
damages :  Pries  v.  South  Penna.  R.  R.  &  M.  Co.,  86  Pa.  73 ; 
Wallace  et  al.  v.  New  Castle  Northern  Ry.,  188  Pa.  168. 

Opinion  by  Mr.  Justice  Williams,  January  6, 1896  : 
The  facts  in  this  case  are  novel  and  the  legal  question  raised 
upon  them  has  not,  so  far  as  I  am  aware,  been  passed  upon  in  any 
reported  case.  It  seems  that  when  the  defendant  company 
located  the  route  for  its  i-ailroad  it  was  so  located  as  to  pass  for 
the  distance  of  fourteen  hundred  feet  over  the  farm  then  held  by 
the  plaintiff's  predecessors  in  title.  The  company  desired  to 
seouj'e  upon  the  same  farm  a  piece  of  land  on  which  to  build  a 
woodhouse,  another  on  which  to  build  a  watertank,  and  a  supply 
of  water  from  the  spring  that  furnished  the  dwelling  house,  to 
provide  for  its  engines.  Instead  of  instituting  proceedings  for 
the  condemnation  of  the  land  and  water  needed,  it  entered  into 
negotiations  with  the  owner  which  resulted  in  an  agreement  in 
writing,  by  the  terms  of  which  the  landowner  granted  a  right 
of  way  over  his  land  fourteen  hundred  feet  in  length  and  rang^ 
ing  from  sixty  to  one  hundred  and  ten  feet  in  breadth,  according 
to  the  character  of  the  surface.  He  also  granted  the  land  for  the 
woodhouse  and  watertank,  and  the  water  from  his  spring  nec- 
essary to  supply  the  watertank.  He  also  agreed  to  build  a  suit- 
able depot  or  station  house  on  his  own  land  adjoining  the 
company's  roadway,  and  to  provide  a  person  to  sell  tickets,  take 
charge  of  passengers,  and  receive  and  deliver  freight  for  patrons 
of  the  road  at  the  station.  The  company  on  its  part  agreed  to 
make  use  of  the  depot  so  to  be  erected,  and  to  pay  the  land- 
owner the  same  salary  or  commission  "  for  receiving  and  deliv- 
ering property  or  freight  and  money  received  for  tickets  "  as  it 
paid  at  other  stations  along  the  line  of  its  road  where  the  parties 
who  owned  the  land  over  which  the  road  passed  owned  also  the 
buildings  used  for  raikoad  purposes.  This  was  probably  a  favor- 
able contract  for  a  struggling  railroad  company  at  the  outset, 
but  it  was  when  looked  at  broadly  an  unwise  one.  It  worked 
well  while  the  landowner  who  negotiated  it  lived,  but  after  his 
death  the  farm  passed  into  other  bands  with  whom  the  relations 
of  the  company  were  much  less  satisfactory  and  by  whom  its 
business  was  not  done  in  a  manner  that  satisfied  the  officeiis  of 
the  company.     In  other  words,  the  contract  under  which  the 
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company  obtained  all  its  rights  upon  and  over  this  farm  became 
a  serious  burden  and  a  source  of  much  negotiation  and  contro- 
versy. The  question  now  arises  how  can  the  company  be  re- 
lieved of  it,  and  be  legally  invested  with  the  control  of  its  owii 
business  at  this  station  ?  It  has  the  power  to  violate  its  con- 
tract, as  it  is  now  doing,  by  refusing  to  stop  its  trains  at  the 
depot  building  or  to  turn  over  its  business  at  that  point  to  any 
person  representing  the  owners  of  the  farm.  This  does  not  end 
the  contract  relation,  but  exposes  the  company  to  an  action  each 
year,  if  not  oftener,  for  the  recovery  of  damages  for  the  refusal 
to  perform  the  contract  under  which  it  entered  upon  its  right 
of  way  and  their  privileges,  and  for  which  it  has  paid  nothing 
but  the  annual  rental  or  value  fixed  by  the  terms  of  the  con- 
tract. If  the  contract  is  to  be  rescinded  it  must  be  by  notice  to 
the  owners  of  the  land,  and  a  proceeding  to  substitute  the  value 
to  be  fixed  by  viewers  to  be  appointed  under  the  general  milroad 
laws  for  the  annual  value  agreed  on  by  the  parties.  But  the 
contract  is  an  entire  one.  The  consideration  for  all  the  rights 
secured  by  the  railroad  company  under  it  is  the  price  or  com- 
mission to  be  paid  to  the  landowner  for  his  services  as  agent 
iu  the  collection  of  freight  and  the  sale  of  tickets  at  the  depot 
building  built  and  owned  by  him.  The  company  cannot  there- 
fore rescind  in  part.  It  must  stand  on  its  contract  rights  or  re- 
scind in  toto,  and  fall  back  upon  its  right  of  eminent  domain  to 
protect  itself  in  the  enjoyment  of  its  right  of  way  and  the  other 
rights  acquired  originally  by  the  contract.  Now  the  company 
has  undertaken  to  rescind  in  part.  It  retains  possession  of  its 
way,  its  water  supply,  and  the  land  acquired  under  the  contract, 
but  seeks  to  avoid  the  payment  of  the  annual  rental  therefor  by 
the  condemnation  of  the  depot  building  erected  and  occupied 
by  the  landowner. 

The  result  of  this  proceeding  must  be  to  turn  the  landowner 
over  to  successive  actions  for  the  recovery  of  damages  from 
time  to  time  for  the  refusal  of  the  company  to  pay  for  what  it 
declines  to  surrender,  or  to  acquire  by  an  exercise  of  eminent 
domain.  The  plaintiff  asserts  that  this  proceeding  is  against 
the  law  because  in  violation  of  the  contmot  under  which  the 
company  entered,  and  against  equity  because  intended  to  dis- 
able her  against  her  will  from  performing  the  services  out  of 
which  the  annual  compensation  arises.     Her  position  is  that  so 
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long  as  the  company  affirms  the  contract  by  holding  all  that  it 
acquired  under  its  provisions  it  cannot  be  allowed  to  rescind  it 
as  to  the  one  provision  on  which  the  compensation  of  the  land- 
owner rests.  In  other  words  it  cannot  affirm  as  to  what  it  was 
to  receive,  and  rescind  as  to  what  it  was  to  pay.  We  think  the 
contention  is  correct,  and  that  the  bill  presents  a  proper  case 
for  equitable  relief.  The  company  must  be  required  to  elect 
whether  it  will  pay  for  its  right  of  way  and  other  privileges  as 
it  agreed  to,  or  by  rescinding  the  contract,  and  proceeding 
under  the  right  of  eminent  domain,  pay  for  it  under  the  pro- 
visions of  the  general  railroad  laws.  It  may  do  either,  but  its 
title  must  rest  on  a  subsisting  contract  or  on  a  valid  appropri- 
ation. The  learned  judge  of  the  court  below  treated  this  bill 
as  a  bill  for  the  specific  execution  of  the  contract,  and  because 
he  regarded  the  contract  as  an  improvident  one  turned  the  plain- 
tiflE  out  of  court.  The  company  did  not  regard  it  as  improvi- 
dent when  it  was  made.  If  now  after  many  years  of  experiment 
under  it,  and  an  increase  in  the  value  of  its  business  at  this 
point,  it  finds  some  of  its  provisions  inconvenient  and  burden- 
some, the  fair  and  only  fair  method  of  relieving  itself  is  to  re- 
scind or  terminate  the  agreement  on  notice,  and  proceed  to 
adjust  the  compensation  of  the  landowner  under  the  genei-al 
railroad  laws.  That  is  what  this  bill  in  effect  asks,  and  it  18  in 
no  sense  specific  execution.  It  is  conceded  that  under  exist- 
ing circumstances  the  company  is  not  bound  irrevocably  to  the 
provisions  of  the  contract,  but  what  is  contended  for  is  that  it 
is  bound  until  it  exercises  its  election  to  rescind.  This  it  may 
do  at  its  pleasure,  but  it  cannot  hold  under  the  conti'act  as  to 
all  it  takes  by  means  of  it,  and  against  the  contract  as  to  all  it 
was  to  give  by  way  of  consideration.  It  is  also  urged  that  this 
application  comes  too  late  since  a  bond  was  approved  by  the 
court  of  common  pleas  on  the  application  for  the  condemnation 
of  the  depot  building ;  and  the  legal  effect  of  the  approval  of 
the  bond  is  to  pass  the  title  to  the  land  or  easement  to  which 
it  relates.  This  would  be  so  if  the  entry  was  rightly  made  and 
acquiesced  in  by  the  owner  or  upheld  by  the  court.  It  would 
not  be  so  if  the  entry  was  not  rightfully  made  or  if  the  bond 
was  tendered  under  circumstances  such  as  made  the  proposed 
exercise  of  eminent  domain  inequitable  because  palpably  unjust. 
The  cases  cited  in  support  of  this  contention  fairly  illustrate 
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both  the  rule  and  the  exception.  In  Wadhams  v.  The  Lacka- 
wanna and  Bloomsburg  Railroad  Company,  42  Pa.  808,  the  land- 
owner objected  to  the  bond  that  the  penal  sum  was  not  sufficient. 
Upon  this  question  he  was  heard  in  the  court  having  jurisdic- 
tion and  that  court  overruled  his  objection,  approved  the  bond, 
and  ordered  it  filed.  The  right  of  the  company  to  enter  was 
not  challenged.  In  fact  it  was  conceded  by  the  form  of  the 
objection  taken,  and  when  that  was  overruled  the  bond  stood 
to  the  owner  in  lieu  of  the  easement  properly  acquired  by  emi- 
nent domain.  In  Fries  v.  The  Southern  Penna.  Railroad  & 
Mining  Company,  85  Pa.  73,  neither  the  entry  nor  the  bond 
were  objected  to  in  any  manner,  so  that  the  only  question  raised 
was  over  the  effect  of  an  entry  by  virtue  of  eminent  domain 
accompanied  by  the  giving  of  security  for  the  payment  of  the 
damages  sustained  thereby  by  the  owner.  We  said  in  that 
case  that  *'  The  security  being  given  in  due  course  of  law  the 
gi-asp  of  the  owner  upon  his  property  is  loosed  by  the  constitu- 
tion itself,  and  consequently  the  easement  acquired  passes  freed 
from  bis  power  to  obtain  payment  otherwise  than  upon  the 
bond  and  the  proceeding  by  assessment  of  damages  given  by 
law.'*  But  the  point  raised  in  this  case  is  over  the  question 
whether  the  bond  has  been  given  in  due  coui*se  of  law. 

The  right  of  the  company  to  give  it,  or  to  require  the  plain- 
tiff to  accept  it  in  exchange  for  the  depot  building  and  lot  in 
the  face  of  the  clear  and  unequivocal  covenants  securing  the 
use  of  the  same  to  the  landowner,  is  denied.  Indeed  it  is  the 
question  now  to  be  determined  upon  final  decree  in  this  case. 
If  we  conclude  that  the  company  has  no  right  at  law  or  in 
equity  to  seize  this  building  and  the  ground  on  which  it  stands 
in  the  face  of  its  covenants,  and  while  holding  its  right  of  way 
and  other  privileges  under  the  same  contract  which  secures 
this  building  to  the  landowner,  then  it  follows  that  the  com- 
pany took  nothing  by  the  tender  of  a  bond  which  it  had  no 
right  to  insist  upon,  and  which  the  landowner  was  under  no 
obligation  to  accept  and  actually  refuses  to  accept  To  assert 
the  contrary  is  in  effect  to  assert  that  although  an  entry  may 
be  made  without  right  it  can  be  made  effective  to  divest  the 
title  of  the  person  or  corporation  whose  lands  are  wrongfully 
entered  if  a  bond  can  be  gotten  upon  the  files  approved  as  to 
the  amount  of  penal  sum  and  the  sufficiency  of  the  securities. 
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before  the  company  can  be  stopped  by  an  injunction  from  filing 
it.    A  result  so  monstrous  would  not  be  accepted^  and  the  theory 
upon  which  it  was  reached  would  be  rejected  as  unsound.    It 
would  deprive  the  landowner  of  the  benefit  of  the  judgment  of  a 
court  of  equity  upon  his  right  to  protection  against  a  deliberate 
violation  of  the  contract  which,  while  grasping  all  he  had  under* 
taken  to  convey,  sought  to  wrest  from  him  all  that  he  was  to 
receive  in  return.     More  objectionable  still,  it  would  deprive 
him  of  his  recourse  to  a  chancellor  notwithstanding  the  fact 
that  the  machinery  of  the  court  was  being  made  use  of  as  the 
instrument  for  the  accomplishment  of  this  injury.     We  cannot 
assent  to  this  position.     The  bond  if  accepted,  or  if  the  right  to 
give  it  under  the  circumstances  of  the  case  was  sustained  by 
the  courts,  would  stand  to  the  owner  in  place  of  the  easement 
lawfully  acquired  by  the  company  from  him.     But  if  the  seiz- 
ure is  unlawful,  or  has  been  permanently  enjoined  by  a  court 
of  equity,  the  bond  although  approved  by  the  common  pleas 
and  regularly  filed  among  its  records,  must  fall  with  the  pro- 
ceeding of  which  it  is  a  part.     If  we  restrain  these  proceedings 
no  appropriation  under  the  right  of  eminent  domain  can  be  con- 
summated, there  will  be  no  easement  for  which  the  bond  shall 
afford  security,  and  it  will  become  functus  officio  though  re- 
maining on  the  files.     We  see  no  reason  therefore  why  the  plain- 
tiff is  not  entitled  to  come  into  a  court  of  equity  and  ask  to 
enjoin  the  proceedings  entered  upon  to  condemn  her  depot 
building  until  some  other  mode  of  payment  by  the  company 
shall  be  substituted  in  the  place  of  that  which  it  is  proposed  to 
take  away  from  her.    If  the  contract  is  to  be  rescinded  she  has  a 
right  to  insist  that  it  shall  be  done  in  toto.     If  the  right  of  way 
and  other  privileges  are  to  be  held  against  her  under  it,  she  has 
a  right  to  ask  for  the  compensation  provided  for  by  it,  or  its 
fair  equivalent  in  damages.     This  contract  seems  to  us  as  it 
did  to  the  learned  judge  of  the  court  below  as  one  that  ought 
never  to  have  been  made.    It  was  improvident  in  the  manner 
in  which  it  committed  the  business  of  the  company  at  that  point 
to  persons  over  whom  the  company  had  little  if  any  control  and 
absolutely  no  power  of  removal.     But  the  company  made  it. 
It  acquired  valuable  rights  and  privileges  under  it     It  con- 
ducted business  for  years  under  it  without  apparent  inconven- 
ience or  friction.    The  death  of  owners,  the  changes  of  interests, 
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the  age  and  physical  disabilities  of  the  present  holders  of  the 
title,  and  the  unfriendly  relations  that  have  recently  sprung  up 
render  it  desirable  that  the  contract  relation  should  terminate 
and  that  the  company  should  acquire  its  title  under  the  right 
of  eminent  domain  or  by  an  out  and  out  purchase  from  the 
owners,  but  as  we  have  already  said  it  cannot  hold  under  the 
contract  as  to  what  it  acquires  and  repudiate  it  as  to  the  compen- 
sation  to  be  paid.  While  it  holds  under  the  contract  it  must 
pay  under  the  contract  or  an  equivalent  in  damages.  When 
it  takes  under  eminent  domain  it  must  pay  under  the  gen- 
eral railroad  laws  for  its  right  of  way  and  other  privileges,  if  it 
wishes  to  retain  them.  Meantime  an  injunction  must  issue  to 
restrain  further  proceedings  looking  to  the  separate  condemna- 
tion of  the  depot  buildings  while  the  company  continues  to  hold 
undel*  the  contract  its  right  of  way,  water  supply,  and  lots 
occupied  for  railroad  purposes. 

The  decree  is  reversed,  and  the  record  remitted  that  an  in- 
junction may  issue  as  above  stated,  and  that  the  court  below 
may  ascertain  the  net  amount  fairly  due  to  the  plaintiff  by  rea- 
son of  the  violation  by  the  company  of  its  agreement,  set  forth 
in  the  bill  of  complaint.  The  appellee  to  pay  the  costs  of  this 
case. 
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Negligenee^Orade  orosaing^-^Stop,  look  and  listev^—OorUributory  negli-  ^^u       ^622 

g^nce.  "172"     383 

The  rule  that  a  traveler  about  to  cross  a  railroad  track  must  stop,  look  |    29  SC  ^238 
and  listen,  is  an  absolnte  and  nnbending  rule  of  law  founded  in  public    1 172    ^ 
policy  for  the  protection  of  passengers  in  railroad  trains,  as  much  as  of   /^^^  54 
travelers  on  the  common  highways ;  and  the  traveler  must  stop  and  look 
where  he  can  see,  and  he  will  not  be  allowed  to  say  that  he  did  so,  when 
the  circumstances  make  it  plain  that  the  proper  exercise  of  his  senses  must 
have  shown  him  the  danger. 

Oontributory  negligence— -Qtiestions  for  Jury. 

Where  the  facts  are  uncontested,  or  the  inference  of  negligence  the  only 
one  that  can  be  drawn,  the  court  must  pronounce  the  result  as  a  matter  of 
law,  but  where  the  facts  are  in  dispute,  or  the  inference  from  them  open 
to  debate,  they  must  go  to  the  juxy. 
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In  an  action  to  recover  damages  for  the  death  of  plaintiflTs  husband,  the 
case  is  for  the  jury,  where  it  appears  that  the  deceased  approached  a  pub- 
lic crossing  intending  to  cross  the  tracks ;  that  he  came  to  a  side  track  on 
which  stood  two  freight  cars ;  that  on  the  main  track  stood  a  coal  train 
about  to  move ;  that  he  stopped  on  the  side  track  at  the  end  of  the  freight 
cars,  and  looked  so  far  as  he  could  until  the  freight  train  in  front  of  him 
moved  out ;  that  immediately  when  the  last  car  of  the  freight  train  had 
passed  he  stepped  out  on  the  main  track,  and  was  struck  and  killed  by  a 
locomotive  which  was  following  the  coal  train  about  sixty  feet  behind ; 
and  that  the  evidence  as  to  whether  the  locomotive  made  a  signal  was 
conflicting. 

In  such  a  case  whether  ordinary  care  demanded  that  the  deceased  wait 
longer  behind  the  freight  oar,  or  that  he  should  step  out  on  the  space  be- 
tween the  rails  and  look  up  the  main  track  before  stepping  on  it,  were^ 
questions  for  the  jury  to  answer  and  not  for  the  court. 

Argued  Oct.  17,  1895.  Appeal,  No.  228,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Cambria  Co.,  March  T., 
1894,  No.  641,  on  verdict  for  plaintiff.  Before  Stebrett,  C.  J., 
Green,  Williams,  McCollum,  Mitchell,  Dean  and  Fell, 
JJ.     Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiff'^s  husband. 
Before  Bell,  P,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 

The  court  submitted  the  case  to  the  jury  reserving  the  ques- 
tion whether  the  undisputed  evidence  in  the  case  .showed  con- 
tributory negligence  on  the  part  of  the  deceased. 

Verdict  for  plaintiff  for  $5,000.  The  court  subsequently 
entered  judgment  in  favor  of  plaintiff  on  the  reserved  question. 
Defendant  appealed. 

Error  asfsigned  among  others  was  entry  of  judgment 

Alvin  JEvans^  H.  W,  Storey  with  him,  for  appellant — Deceased 
was  guilty  of  contributory  negligence  :  North  Pa.  R.  R.  v.  Heile- 
man,  49  Pa.  60;  Ely  v.  Ry.,  158  Pa.  286;  R.  R.  Co.  v.  Feller, 
84  Pa.  226 ;  CarroU  v.  R.  R.,  12  W.  N.  C.  848 ;  Marland  v.  R. 
R„  123  Pa.  487;  Sheehan  v.  R.  R.,  166  Pa.  354;  Greenwood 
v.  R.  R.,  124  Pa.  572 ;  Aiken  v.  Pa.  R.  R.,  130  Pa.  380  ;  Ki-aus 
V.  Pa.  R.  R.,  139  Pa.  272;  Moore  v.  The  Phila.  W.  &  B.  R.  R„ 
108  Pa.  349;  Blight  v.  R.  R.,  143  Pa.  10 ;  Derk  v.  R.  R.,  164 
Pa.  243 ;  Myers  v.  B.  &  O.  R.  R.,  150  Pa.  386 ;  Ehrisman  v. 
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Harrisburg  Ry.,  160  Pa.  180;  Smith  v.  R.  R.,  160  Pa.  117; 
Penn.  R.  R.  v.  Mooney,  126  Pa.  244 ;  Weiss  v.  Penna.  R.  R., 
79  Pa.  390 ;  Williamsport  &  North  Branch  R.  R.  v.  Weiss,  2 
Walker,  217. 

W.  Horace  Bo8e^  M,  D.  l^Uell  with  him,  for  appellee. — The 
conduct  of  the  deceased  was  free  from  contributory  negligence : 
Pa.  R.  R.  V.  Weber,  76  Pa.  157;  Ely  v.  Ry.,  158  Pa.  233; 
Wharton  on  Negligence,  sec.  888. 

Opinion  by  Mr.  Justice  Dean,  January  6, 1896 : 
The  defendant's  road  crosses  at  right  angles  a  street,  Fourth 
avenue  in  the  borough  of  Hastings,  Cambria  county;  across 
the  street  are  two  tracks,  one  the  main  track,  the  other  a  sid- 
ing; on  the  west  side  of  the  street  is  the  company^s  freight 
warehouse,  with  the  side  track  close  enough  to  load  and  unload 
cars  from  the  platform ;  the  roadway  crossing  of  the  railway 
tracks  with  the  line  of  the  street  is  by  the  usual  plaiik  between 
the  rails ;  on  the  east  side  of  the  road  crossing  is  a  footwalk. 
On  the  9th  of  May,  1893,  two  freight  cars  stood  on  the  siding 
at  the  street  crossing,  not  entirely  obstructing  the  street,  but 
extending  from  the  plank  crossing  to  the  east  side  ;  on  the  main 
track  stood  a  train  of  coal  cars  with  a  locomotive  attached 
ready  to  move.     This  was  the  situation  on  the  afternoon  of 
the  day  in  question,  when  Caleb  A.  Gray,  who  operated  a  flour 
mill  on  the  north  side  of  the  borough,  and  Andrew  Young 
walked  down  the  road  back  of  the  freight  warehouse,  with  the 
intention  of  crossing  the  tracks  on  the  street  to  the  south  side 
of  the  town.     On  reaching  the  crossing  partially  obstructed  by 
the  two  freight  cars,  they  stopped  at  the  end  of  one  of  them, 
and  waited  until  the  coal  train  which  was  now  moving  on  the 
main  track  had  cleared  the  crossing,  when  they  attempted  to 
cross  to  the  south  side  of  the  tracks ;  an  engine  was  backing 
down  the  main  track,  following  the  coal  train ;  Toung  cleared 
the  crossing,  but  Gray  was  struck  when  just  between  the  rails 
of  the  main  track,  and  killed.     There  was  evidence  tending  to 
show  that  the  engine  gave  no  warning  of  its  approach,  and  that 
the  two  freight  cars  and  warehouse  obstructed  any  view  of  it 
until  the  foot  traveler  was  on  the  main  track.     Tliis  plaintiff, 
widow  of  the  deceased,  brought  suit  for  damages,  alleging  ncg- 
VOL.  CLXXII— 25 
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ligence  of  defendant  in  not  giving  warning  of  the  approach  of 
the  engine  to  the  crossing.  The  defendant  denied  negligence 
as  alleged,  and  averred  contributory  negligence  on  part  of  de- 
ceased in  attempting  to  cross  when  the  engine  could  have  been 
seen  if  be  had  looked  west  on  the  ti-ack  before  crossing.  The 
court  submitted  the  evidence  bearing  on  both  questions  to  the 
jury,  who  found  a  verdict  for  plaintiflE  in  sum  of  $5,000,  and 
afterwards  judgment  being  entered  on  the  verdict,  defendant 
appeals,  assigning  six  erroi's  which  may  be  resolved  into  one,  to 
wit,  that  the  court  should  have  peremptorily  instructed  the  jury, 
deceased  was  guilty  of  contributory  negligence,  and  therefore 
could  not  recover. 

This  case  is  on  the  border  line  of  those  in  which  the  respec- 
tive functions  of  the  court  and  jury  are  not  altogether  clear ; 
in  many,  it  is  plain  the  question  of  contributory  negligence  is 
for  the  jury ;  in  many  others,  the  contributory  negligence  of 
the  injured  person  is  so  manifest  that  tliere  is  nothing  for  the 
jury  to  pass  upon ;  then,  in  by  far  the  smaller  number,  it  is  some- 
what difficult  to  determine  on  which  side  of  the  line  the  case 
falls.  The  law,  as  gathered  from  our  numerous  cases  on  the 
subject,  is  so  concisely  stated  by  our  Brother  Mitchell  in  the 
very  late  case  of  Ely  v.  Railway,  158  Pa.  236,  that  we  repeat 
it: — "  The  cases  beginning  with  Railroad  v.  Heileman,  49  Pa. 
60,  and  Railroad  v.  Beale,  73  Pa.  604,  have  established  not  only 
the  rule  that  the  traveler  about  to  cross  a  milroad  track  must 
stop,  look  and  listen,  as  an  absolute  and  unbending  rule  of  law 
founded  in  public  policy  for  the  protection  of  passengers  in 
railroad  trains,  as  much  as  of  ti-avelers  on  the  common  high- 
ways, but  also  that  such  stopping,  looking  and  listening  must 
not  be  merely  nominal  or  perfunctory,  but  substantial,  cai-eful 
and  adapted  in  good  faith  for  the  accomplishment  of  the  end  in 
view.  Hence  the  necessary  corollaries  of  the  rule  ....  that 
the  traveler  must  stop  and  look  where  he  can  see,  and  he  will 
not  be  allowed  to  say  that  he  did  so,  when  the  circumstances 
make  it  plain  that  the  proper  exei-cise  of  his  senses  must  have 
shown  him  the  danger. 

"  These  principles  are  settled  beyond  question,  but  the  appli- 
cation of  them  to  the  infinite  variety  of  circumstances  and  evi- 
dence in  accident  cases  is  not  always  easy.  All  that  this  court 
can  do  is  to  lay  down  the  general  rules,  and  to  say  that  where 
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the  facts  are  uncontested,  or  the  inference  of  negligence  the 
only  one  that  can  be  drawn,  the  court  must  pronounce  the  re- 
sult as  matter  of  law,  but  where  the  facts  are  in  dispute,  or  the 
inference  from  them  open  to  debate,  they  must  go  to  the  jury. 
This  is  the  result  of  all  the  cases  ....  This  rule  applies  to 
persons  walking  equally  as  to  persons  driving." 

To  the  same  effect  is  a  still  later  case  heard  at  Pittsburg, 
opinion  by  our  Brother  Williams,  Davidson  v.  Lake  Shore  & 
M.  S.  Ry.  Co.,  171  Pa.  522.  In  this  case  the  distinction  between 
cases  which  must  go  to  the  jury  and  those  which  should  not  is 
stated  as  clearly  as  it  is  possible  to  state  it. 

Apply  these  principles  to  the  evidence  tending  to  establish 
plaintiffs  side  of  the  issue  in  the  case  before  us.  The  deceased 
and  his  companion,  Young,  approached  the  crossing,  intending 
to  cross  the  tracks,  as  they  had  the  right  to  do;  they  came  to 
the  side  track,  on  which  stood  the  two  freight  cars ;  on  the 
main  track  stood  the  coal  train,  about  to  move ;  they  stopped 
on  the  side  track  at  the  end  of  the  freight  cars  until  the  freight 
train  in  front  of  them  moved  out ;  unquestionably  they  did  stop, 
and  so  far  as  they  could  look  in  front  of  them,  did  look,  for  they 
waited  until  the  coal  train  moved  out.  The  presumption  is, 
they  listened  ;  immediately  when  the  last  car  of  the  coal  train 
hud  passed,  they  stepped  out  on  the  main  track ;  Young  barely 
cleared  the  locomotive,  which  was  following  the  train  about 
sixty  feet  behind,  and  Gray  was  struck  and  killed.  The  de- 
ceased did  stop,  because  of  the  coal  train,  which  he  saw ;  he  did 
not  stop  for  the  locomotive,  which  he  could  not  see ;  there  was 
evidence  tending  to  establish  the  fact  that  the  locomotive  gave 
no  warning.  The  exact  width  of  space  between  the  main  and 
side  tracks  is  not  given,  but  from  all  the  evidence  the  inference 
is,  they  were  only  sufficiently  distant  from  each  other  to  allow 
for  safe  passage  of  trains;  that  there  was  room  for  safe  observa- 
tion by  a  foot  traveler  outside  the  projection  of  the  freight  car 
over  the  side  track,  and  that  of  a  coming  locomotive  over  the 
main  track,  does  not  appear ;  whether,  under  the  circumstances, 
it  was  the  duty  of  deceased  to  peep  around  the  end  of  the 
freight  car  and  look  before  venturing  across  the  track,  the  court 
could  not  say  as  matter  of  law,  for  that  manner  of  looking  may 
have  been  attended  with  danger;  this,  however,  appears  clear, 
that  less  than  two  ordinary  steps  of  a  man  from  safety  behind 
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the  box  car,  put  him  in  front  of  death  from  a  locomotive  follow- 
ing sixty  feet  in  the  rear  of  the  coal  train. 

While  the  evidence  was  to  some  extent  conflicting, — ^perhaps 
the  weight  of  it  showing  warning  was  given  by  the  locomotive 
engineer, — still  it  seems  to  us,  on  the  whole  evidence  the  case 
was  one  for  the  jury,  and  from  the  evidence  they  might  find  that 
the  deceased  stopped,  looked  so  far  as  his  vision  was  not  ob- 
structed by  the  standing  cars,  listened  for  warning  but  heard 
none,  because  none  was  given.  Whether  ordinaiy  care  de- 
manded that  he  wait  longer  behind  the  freight  car  or  that  he 
step  out  on  the  space  between  the  rails  and  look  up  the  main 
track  before  stepping  on  it,  were  questions  for  the  jury  to  an- 
swer and  not  the  court.  They  were  submitted  with  most  care- 
ful instructions  as  to  the  law,  and  in  this  thei*e  was  no  error. 

The  judgment  is  affirmed. 


H.  P.  Double  V.  Union  Heat  and  light  Company,  Ap- 
pellant. 

[Marked  to  be  reported.] 

172  388[  Lease — Oil  and  gas  lease — Landlord  and  tenant— TerminaHon  of  lease 
m         487   ^Notice. 

If  a  tenant  wishes  to  avail  himself  of  a  privilege  which  he  possesses  of 
terminating  the  lease  by  his  own  act,  he  must  do  it  before  he  has  entered 
upon  another  year  of  his  term. 

An  oil  and  gas  lease  was  to  terminate  by  its  own  limitation  two  years 
from  its  date ;  after  that  the  lease  was  to  continue  '*  as  much  longer  as 
oil  and  gas  is  found  in  paying  quantities  therein  ....  and  should  any 
well  produce  gas  in  sufficient  quantities  to  justify  marketing,  the  lessor 
shall  be  paid  at  the  rate  of  two  hundred  dollars  per  year  for  such  well  so 
long  as  the  gas  therefrom  is  sold.*^  Held,  that  after  the  rental  clause  be- 
came operative  by  the  finding  of  gas  in  paying  quantities,  the  lessee  could 
not  terminate  without  ^ving  notice  to  the  lessor  of  his  intention  to  do  so. 

The  mere  cessation  of  the  use  of  gas  from  the  well  did  not  terminate 
the  lease  of  its  own  force  and  relieve  the  lessee  from  any  duty  to  the 
lessor. 

Argued  Oct.  21,  1895.  Appeal,  No.  118,  October  Term 
1895,  by  defendant  from  judgment  of  C.  P.  Butler  County, 
March  T.,  1895,  No.  180,  on  verdict  for  plaintiff.    Before  Ster- 
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RETT,  C.  J.,  Green,  Williams,  McCollum,  MiTCEraLL,  Dean 
and  Fell,  JJ.    Affirmed. 

Assumpsit  for  rent  on  an  oil  and  gas  lease.  Before 
Greeb,  p.  J. 

At  the  trial  it  appeared  that  the  material  portions  of  the 
lease  were  as  follows : 

"  That  the  lessor,  in  consideration  of  one  dollar,  the  receipt  of 
which  is  hereby  acknowledged,  and  of  other  valuable  considera- 
tions, does  hereby  demise  and  grant  unto  the  lessee,  his  heirs 
and  assigns,  all  the  oil  and  gas  in  and  under  the  following  de- 
scribed tract  of  land,  and  also  the  said  tract  of  land  for  the  pur 
pose  and  with  the  exclusive  right  of  operating  thereon  for  said 
oil  and  gas,  together  with  the  right  of  way,  to  have  and  to  hold 
the  same  unto  the  lessee,  his  heirs  and  assigns,  for  the  term  and 
period  of  two  (2)  years  from  the  date  hereof,  and  as  much 
longer  as  oil  and  gas  is  found  in  paying  quantities  thereon; 
yielding  and  paying  to  the  lessor  the  one-eighth  part  of  all  the 
oil  produced  and  saved  from  the  premises,  delivered  free  of 
expense  into  tanks  or  pipe-lines  to  the  lessor's  credit,  and  should 
any  well  produce  gas  in  sufficient  quantities  to  justify  market- 
ing, the  lessor  shall  be  paid  at  the  rate  of  two  hundred  dollars 
per  year  for  such  well  so  long  as  the  gas  therefrom  is  sold.  In 
case  no  well  shall  be  commenced  on  the  above  described  prem 
ises  within  thirty  days  from  the  date  hereof  and  prosecuted  with 
due  diligence  to  completion  this  lease  shall  become  null  and 
void  and  without  any  further  effect  whatever.  It  is  hereby 
further  agreed  if  a  well  is  found  to  produce  oil  in  paying  quanti- 
ties that  the  lessee  shall  surrender  the  east  twenty-five  acres  of 
the  within  described  premises  unless  he  will  pay  as  much  money 
as  bonus  on  said  twenty-five  acres  as  any  other  bona  fide  pur- 
chaser," 

A  well  was  drilled  on  the  premises  in  the  summer  of  1891 
and  gas  was  obtained  in  paying  quantities.  The  owner  of  the 
lease  paid  the  rental  to  Double,  up  to  the  1st  of  November,  1892, 
the  amount  of  the  rental  then  due  by  the  terms  of  the  lease. 
It  was  admitted  by  defendant.  The  Union  Heat  and  Light  Com- 
pany, that  it  became  the  owner  of  the  lease  and  well  on  Decem- 
ber 19,  1892;  it  went  into  possession  and  marketed  the  gas 
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from  the  lease  and  well  from  that  date  up  to  June  1, 1893 ;  it 
then  disconnected  its  lines  from  the  well,  but  remained  in  pos- 
session of  the  lease  and  well  at  the  time  of  the  bringing  of  suit 
in  this  case,  on  February  4, 1894,  and  still  remains  in  possession 
of  the  same ;  a  second  year's  rental  was  alleged  to  be  due  on 
the  lease  on  the  1st  day  of  November,  1 893,  and  suit  was  brought 
on  Februaiy  4, 1894,  to  recover  the  year's  rental. 
Defendant  presented  int^r  alia  the  following  point: 
5.  That  under  the  proofs  and  evidence  in  the  case,  plain- 
tiff is  not  entitled  to  recover  a  full  year's  rental,  but  only  such 
part  thereof  as  defendant  actually  used  or  sold  the  gas  from 
this  well.  Answer :  That  we  would  affirm  if  they  had  given 
the  notice  that  they  had  terminated  the  lease,  but  until  they 
give  notice  that  they  have  terminated  the  lease  the  defendant 
must  pay  the  rental.  This  point  is  affirmed  with  that  qualifi- 
cation. They  are  only  liable  for  such  time  as  they  use  the  gas 
and  give  notice  they  will  use  it  no  longer.  [9] 

Verdict  and  judgment  for  plaintiff  $117.57.  Defendant  ap- 
pealed. 

Error  assignedj  among  others,  was  (9)  above  instruction, 
quoting  it 

S.  F.  Bowser^  for  appellant. — It  was  the  evident  intention 
of  the  parties,  that  at  any  time  the  gas  from  a  well  did  not  jus- 
tify marketing,  the  lessee  could  rid  himself  of  liability  by  ceas- 
ing to  use  it,  and  no  presumption  would  or  could  arise  at  any 
time  in  law  or  otherwise  to  the  contrary.  The  very  essence  of 
the  covenant  itself  negatives  such  presumption. 

Everett  L,  Rahton^  John  B.  Greer  with  him,  for  appellee. — 
The  defendant  company  had  power  to  terminate  the  lease  by 
surrendering  up  the  lease  to  Mr.  Double  or  by  abandoning  it 
at  any  time  after  when  it  found  it  would  not  pay  to  continue 
it:  Nesbit  v.  Godfrey,  165  Pa.  251. 

If  the  company  kept  possession  and  title  to  the  lease,  the 
plaintiff  had  a  right  to  expect  that  he  would  be  paid  the  ren- 
tals up  to  the  time  the  company  abandoned  the  lease  or  sur 
rendered  it  up  to  him,  and  yet  it  has  done  neither. 
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Opinion  by  Mr.  Justice  Gbebn,  January  6, 1896  : 
The  definite  term  of  the  lease  in  question  ended  by  its  own 
limitation  on  May  4, 1893,  being  two  years  from  its  date,  May  4, 
1891.  After  that  the  lease  was  to  continue,  ^'as  much  longer 
as  oil  and  gas  is  found  in  paying  quantities  therein."  No  oil 
was  found  but  gas  was  found  in  pajnng  quantities,  and  then 
the  rental  clause  became  operative,  to  wit,  ^^  and  should  any  well 
produce  gas  in  sufficient  quantities  to  justify  marketing,  the 
lessor  shall  be  paid  at  the  rate  of  two  hundred  dollars  per  year 
for  such  well  so  long  as  the  gas  therefrom  is  sold."  The  de- 
fendant having  purchased  the  original  lease  and  taken  posses- 
sion of  the  premises  and  well  on  December  19,  1892,  operated 
the  well  after  that  time  and  marketed  and  sold  the  gas  produced 
until  June  1, 1893,  when  they  disconnected  the  line,  ceased  to 
produce  gas  and  so  notified  the  plaintiff.  The  defendant  of- 
fered to  pay  $88.89  to  the  plaintiff,  being  all  that  they  admitted 
to  be  due  up  to  the  time  they  ceased  to  operate  the  well.  This 
was  declined  by  the  plaintiff  who  claimed  that  as  the  defendant 
had  entered  upon  the  third  year  of  the  lease,  and  had  not  ter- 
minated the  lease  by  any  notice  to  that  effect,  and  had  not  sur- 
rendered or  offered  to  surrender  the  lease  or  the  possession  of 
the  premises,  they  were  liable  to  pay  for  another  yeAV  or  at  least 
until  the  lease  was  terminated  by  the  act  of  the  defendant,  and 
a  surrender  of  the  lease  and  the  premises  had  taken  place.  The 
learned  court  below  instructed  the  jury  in  accordance  with  this 
view  of  the  case,  and  as  we  think  coiTectly.  In  our  judgment  the 
case  is  controlled  by  our  decision  in  Nesbit  v.  Godfrey,  155  Pa. 
251.  There  the  lease  was  for  oil  and  gas  purposes  and  was  for 
a  definite  term  of  twenty-one  years,  ^^  and  so  long  thereafter  as 
oil  or  gas  shall  continue  to  be  found  therein  in  paying  quantities." 
By  another  clause  of  the  lease  the  lessee  was  empowered  to  ter- 
minate the  lease  in  the  following  words :  "  It  is  hereby  agreed 
that  at  any  time  the  said  Godfrey  and  Clark  find  it  will  not 
pay  them  to  continue  this  lease  they  are  hereby  empowered  to 
declare  the  same  null  and  void  and  to  be  immediately  released 
from  any  and  all  responsibilities  herein."  The  lease  was  dated 
on  June  12, 1890,  and  was  fixed  at  a  rental  of  $75.00  per  year 
payable  in  advance.  On  June  12, 1891,  the  lessees  notified  the 
lessor  that  they  elected  to  terminate  the  lease.  The  plaintiff 
claimed  that  the  fii*st  year  had  expired  when  the  notice  was 
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given  and  that  the  defendants  had  entered  upon  the  second 
year  and  therefore  she  was  entitled  to  another  full  year's  rent. 
The  court  below  gave  judgment  in  her  favor  and  we  sustained 
the  judgment  on  the  opinion  of  the  couit  below.  The  court 
below  said  in  their  opinion,  "  The  question  is  whether  or  not 
on  June  12, 1891,  the  defendants  had  entered  upon  their  second 
year  under  the  lease.  We  think  the  case  is  ruled  by  the  cases 
of  Lysle  v.  Williams,  15  S.  &  R.  186,  and  Marys  v.  Anderson, 
24  Pa.  272.  There  is  no  substantial  difference  between  the 
expressions  used  here  and  in  those  oases.  The  words  are  used 
not  merely  by  way  of  computation,  but  a  present  interest  is  to 
commence  from  the  date."  There  is  no  such  narrow  question 
of  time  in  this  case  and  the  decision  is  cited  for  the  proposition 
that  if  a  tenant  wishes  to  avail  himself  of  a  privilege  which  he 
possesses  of  terminating  the  lease  by  his  own  act,  he  must  do  it 
before  he  has  entered  upon  another  year  of  his  term.  In  this 
case  the  tenant  having  the  right  to  terminate  the  lease  by  a 
notice  to  that  effect  gave  no  such  notice  until  several  mouths 
had  elapsed  after  the  production  of  gas  was  stopped,  and  nearly 
a  year  had  elapsed  after  they  took  possession  and  began  to  oper- 
ate the  well.  The  appellant's  contention  that  the  mere  cessa- 
tion of  the  use  of  the  gas  from  the  well  terminated  the  lease  of 
its  own  force  and  relieved  the  defendant  from  any  further  duty 
to  the  plaintiff,  is  entirely  untenable.  If  the  defendant  desired 
to  be  relieved  from  the  obligation  of  the  lease,  and  the  contin- 
gency had  arrived  when  they  could  claim  the  benefit  of  such 
release,  it  was  their  plain  duty  to  notify  the  plaintiff  that  the 
well  had  ceased  producing  gas  in  paying  quantities,  and  that 
therefore  they  terminated  the  lease  and  surrendered  it.  Not 
having  done  so  the  lessor  would  have  no  knowledge  of  their 
intention,  he  could  not  re-enter  upon  the  premises  to  determine 
the  truth  of  their  assertion  as  to  the  cessation  of  the  gas,  or  to 
relet  it  to  another  tenant.  He  was  certainly  entitled  to  notice 
of  the  termination  of  the  contract  relation  so  that  he  might  re- 
sume his  rights  and  protect  his  interests.  Instead  of  that  the 
lessee  continued  in  possession,  never  surrendered  the  lease  or 
offered  to  do  so,  and  remained  in  full  possession  up  to  the  time 
of  the  trial.  The  assignments  of  error  are  not  sustained. 
Judgment  affirmed. 
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A.  W.  Krepps,  Appellant,  v.  J.  H.  Miller. 

Sheriff's  interpleader— Sale^Change  of  possession— Evidence. 

The  Supreme  Court  will  not  reverse  a  judgment  in  favor  of  an  execu- 
tion creditor  in  a  sherifTs  interpleader,  where  it  appears  that  the  propeity 
in  dispute  was  the  furniture  and  fittings  of  a  restaurant ;  that  the  defend- 
ant in  the  execution,  being  indebted  to  the  claimant,  executed  to  him  a 
bill  of  sale  of  the  goods  before  execution  issued;  that  the  claimant 
then  took  a  lease  from  Uie  landlord  of  the  restaurant  premises  in  his  own 
name,  and  rented  the  furniture  and  fixtures  to  the  defendant  in  the  execu- 
tion ;  and  that  the  sign  of  the  defendant  in  the  execution  remained  over 
the  front  entrance  after  the  sale  without  change. 

Argued  Oct  21, 1895.  Appeal,  No.  62,  Oct.  T.,  1895,  by  de- 
fendant, from  judgment  of  C.  P.  Butler  Co.,  Dec.  T.,  1894,  No.  1» 
on  verdict  for  defendant.  Before  Sterrett,  0.  J.,  Greek, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  JJ. 
Affirmed. 

Sheriff's  interpleader  to  determine  the  ownership  of  stock 
and  fixtures  of  a  restaurant.    Before  Greer,  P.  J. 

At  the  trial  it  appeared  that  on  July  26,  1894,  J.  H.  Miller 
obtained  a  judgment  against  Annie  E.  Sink,  and  levied  an  exe- 
cution upon  the  stock  and  fixtures  of  a  restaurant  in  Mrs.  Sink's 
possession.  A.  W.  Krepps,  the  plaintiff,  claimed  that  the  prop- 
erty belonged  to  him.  The  evidence  in  substance  was  that  on 
July  12,  1894,  Mrs.  Sink,  being  then  indebted  to  Krepps  for 
$182,executed  a  bill  of  sale  to  Krepps  for  the  property  in  dis- 
pute, and  received  from  him  in  addition  $145.  The  bill  of  sale 
was  prepared  by  a  justice  of  the  peace  and  executed  before 
him.  Krepps  subsequently  took  a  lease  from  the  landlord  of 
the  premises  in  his  own  name  and  a  verbal  agreement  was  then 
made  between  Krepps  and  Mrs  Sink  by  which  she  was  to  pay 
f  26.00  per  month,  being  $20.00  rent  for  the  premises  and  $6.00 
rent  or  hire  for  the  pei-sonal  property.  Mrs.  Sink's  sign  over 
the  restaurant  was  not  changed  after  the  sale. 

Plaintiff's  point  was  as  follows : 

1.  That  unless  the  allegations  made  by  Krepps  or  Mrs.  Sink 
misled  and  deprived  defendant  of  any  legal  right  he  might  have 
put  into  execution,  the  said  allegations  are  irrelevant.    An* 
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8wer:  The  testimony  in  regard  to  the  allegations  as  to  title 
being  in  Mrs.  Sink  was  submitted  to  the  jury  for  the  purpose 
of  giving  it  light  upon  the  question  of  good  faith  of  the  pur- 
chase of  Krepps  from  Mrs.  Sink.     We  refuse  this  point.  [1] 
Defendant's  points  were  as  follows : 

1.  On  the  sale  of  personal  property,  if  there  be  no  delivery, 
the  vendee  takes  no  title  against  subsequent  purchasers  and 
creditors  of  the  vendor.  Answer:  This  is  afiSrmed;  we  told 
you  that  in  the  outstart,  if  there  is  no  delivery.  [2] 

2.  If  the  vendee  permit  the  property  to  remain  in  his  ven- 
dor's possession,  he  is  affected  by  any  subsequent  sale  of  his  ven- 
dor to  any  person  taking  possession,  and  also  by  the  declarations 
of  the  vendor  while  she  held  possession.  Answer :  That  is  the 
law.  [3] 

4.  If  Krepps,  the  alleged  vendee  of  Mrs.  Sink,  consented  or 
remained  silent  when  he  ought  to  have  spoken  as  to  the  own- 
ership of  the  property  in  dispute,  he  would  be  estopped  from 
claiming  it.  Answer:  This  is  correct  as  a  principle  of  law; 
affirmed ;  the  proof  in  regard  to  declarations  of  Mrs.  Sink  as 
to  the  ownership  of  this  property  was  admitted  more  for  the 
purpose  of  throwing  light  upon  the  subject  and  showing  whether 
or  not  the  transaction  between  Krepps  and  Mrs.  Sink  was  in 
good  faith  ;  it  would  make  no  difference  to  Mr.  Miller  whether 
these  declarations  were  made  or  not,  because  if  there  was  no 
delivery  he  would  have  his  rights  still,  and  his  rights  would 
not  be  interfered  with  ;  if  you  find  there  was  no  delivery  then 
Harvey  Miller  must  have  the  verdict ;  we  leave  the  question 
to  you,  gentlemen. 

6.  That  if  from  the  evidence  the  jurj'  find  said  alleged  sale 
and  purchase  to  and  by  Krepps  to  have  been  honest  and  for 
value,  yet  that  there  was  not  such  an  open,  notorious  and  vis- 
ible change  of  possession  from  Mra.  Daugherty  to  the  plaintiff 
as  would  be  apparent  to  the  public,  the  same  is  a  fraud  in  law 
and  not  binding  on  the  defendant,  J.  H.  Miller,  one  of  the  cred- 
itors of  Mrs.  Sink  (or  Daugherty)  at  the  time  of  said  alleged 
sale  to  Krepps,  and  the  verdict  must  be  for  the  defendant. 
Answer:  We  affirm  that  point  if  you  find  these  facts.  [4] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were,  (1-4)  above  instructions,  quoting 
them. 


Digitized  by  VjOOQIC 


BUEPPS,  Appellant,  v.  MILLER.  895 

1896.]  Arguments— Opinion  of  the  Court. 

Joseph  B.  Bredin^  Everett  L,  Ralston  and  John  B.  Greer 
with  him,  for  appellant. — The  change  of  possession  was  suffi- 
cient: Dixon  V.  Yates,  5  Ad.  &  E.  818 ;  Ruthraiiflf  v.  Hagen- 
buch,  58  Pa.  103 ;  McKibbin  v.  Martin,  64  Pa.  856 ;  Winslow, 
Lanier  &  Co.  v.  Leonard,  24  Pa.  15 ;  Cessna  v.  Nimick,  113 
Pa.  70 ;  Stephens  v.  Gifford,  187  Pa.  219 ;  Eagle  v.  Eichel- 
berger,  6  W.  81 ;  Hugus  v.  Robinson,  24  Pa.  9 ;  Barr  v.  Reitz, 
53  Pa.  256 ;  McMarlan  v.  English,  74  Pa.  296 ;  Evans  v.  Scott, 
89  Pa.  186;  McClure  v.  Forney,  107  Pa.  414;  Davis  v.  Craw- 
ford,  99  Pa.  676 ;  Ayers  v.  McCandless,  147  Pa.  49 ;  Bell  v. 
McCloskey,  165  Pa.  819;  Werner  v.  Zierfuss,  162  Pa.  860. 

R,  P.  Scottj  S.  F.  Bowser  with  him,  for  appellee,  cited  Ste- 
phens V.  Gifford,  137  Pa.  288. 

Per  Curiam,  January  6, 1896 : 

This  feigned  issue  under  the  sheriff's  interpleader  act  was 
submitted  to  the  jury,  on  the  testimony  properly  before  them, 
with  instructions  quite  as  favorable  to  the  plaintiff  as  he  could 
reasonably  ask. 

The  main  question  was  whether  there  was  such  a  delivery  of 
the  property  in  controversy,  pursuant  to  the  alleged  sale  by 
Mi-8.  Daugherty  to  the  plaintiff,  as  would  be  good  against  the 
defendant.  The  testimony,  as  to  the  bona  fides  of  the  alleged 
delivery  and  change  of  possession,  was  so  meager  and  unsatis- 
factory as  to  make  the  question  of  its  submission  a  close  one, 
but  the  learned  tiial  judge,  giving  the  plaintiff  the  benefit  of 
any  doubt  as  to  its  sufficiency,  submitted  it  fairly  to  the  jury, 
and  they  found  in  favor  of  the  defendant.  There  was  no  ques- 
tion as  to  the  admission  or  rejection  of  testimony.  Nor  do  we 
think  there  is  any  question  involved  in  either  of  the  assign- 
ments of  error  that  requires  discussion.  Neither  of  them  is 
sustained. 

Judgment  affirmed. 
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30  8C    41      John  K.  Kelly  v.  J.  D.  Marshall  et  al.,  Appellants. 

OorUracta^Ckmimisgionsfor  sale  of  real  estate. 

Plaintiff,  who  was  not  a  real  estate  broker,  solicited  from  defendants  the 
priyilege  of  offering  for  sale  an  oil  property  owned  by  defendants.  De- 
fendants agreed  to  the  request,  and  a  price  was  fixed  upon  the  property, 
which  at  plaintiffs  request  was  twice  reduced.  Failing  to  obtain  a  pur- 
chaser, he  again  requested  that  the  price  should  be  reduced.  This  was 
agreed  to  by  defendants,  but  upon  the  express  condition  that  the  property 
should  be  sold  on  that  day,  otherwise  it  should  be  taken  from  plaintiffs 
hands  and  off  the  market.  Plaintiff  failed  to  make  sale,  and  the  proper^ 
WHS  taken  off  the  market.  Eleven  days  afterwards  defendants  sold  the 
property  to  a  person  with  whom  plaintiff  had  opened  negotiations,  and 
from  whom  he  had  obtained  an  offer  slightly  less  than  that  for  which  the 
property  was  sold.  Beld,  that  plaintiff  was  not  entitled  to  recover  com- 
missions on  the  sale. 

As  the  interest  was  an  oil  and  gas  leasehold,  liable  to  sudden  changes 
in  value,  time  was  of  the  highest  importance  in  dealing  with  it,  and  pre- 
sumably the  essence  of  all  contracts  in  relation  to  its  sale :  Vincent  v.  Oil 
Co.,  165  Pa.  402,  applied. 

Argued  Oct.  21,  1895.  Appeal,  No.  184,  Oct  T.,  1895,  by 
defendants,  from  judgment  of  0.  P.  Butler  Co.,  Dec.  T.,  1894, 
No.  59,  on  verdict  for  plaintiff.  Before  Stbbrbtt,  C.  J.,  Green, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  J  J.  Re- 
versed. 

Assumpsit  to  recover  commissions  for  sale  of  oil  property. 
Before  Gbeer,  P.  J. 

At  the  trial  it  appeared  that  plaintiff,  a  member  of  the  bar, 
requested  from  defendants  the  privilege  of  offering  for  sale  their 
oil  and  gas  property.  Defendants  agreed  to  permit  him  to  sell 
it,  and  the  price  was  fixed  at  970,000.  Plaintiff  was  to  receive 
(3,000  if  he  effected  the  sale.  Subsequently  at  plaintiff's  re- 
quest the  property  was  reduced  fii-st  to  $60,000,  and  then  to 
$55,000.  If  the  property  was  sold  for  the  latter  sum  plaintiff 
was  to  receive  $1,000  compensation.  Subsequently  plaintiff 
telegraphed  Burke  and  Marshall,  two  of  the  defendants,  to  meet 
him  at  the  Boyer  Hotel,  at  Pittsburg.  Burke  and  Marshall 
met  him  there,  and  he  i-equested  that  the  property  be  reduced 
to  $52,500.    This  was  agreed  to  on  condition  that  the  purchaser 


Digitized  by  VjOOQIC 


KELLT  V.  MARSHALL  et  aL,  Appellants.  897 

1896.]  Statement  of  Facts — Arguments. 

pay  for  drilling  a  well,  which  had  been  drilled  to  the  top  of  the 
gas  sand  and  shut  down  until  the  negotiations  had  been  closed, 
out  of  the  price  plaintiff  was  to  receive  $1,000.  The  further 
condition  was  added  that  the  sale  must  be  made  that  day  or 
the  property  would  be  taken  off  the  market  and  out  of  Mr. 
Kelly's  liands.  Mr.  Little  was  brought  to  the  hotel  as  the  sup- 
posed purchaser.  He  refused  to  take  the  property  at  f52,500, 
and  then  the  property  was  taken  out  of  the  hands  of  Mr.  Kelly 
and  off  the  market.  Eleven  days  afterwards  defendants  sold 
the  property  to  Little  for  f50,000.  Little  had  previously  offered 
plaintiff  947,500  for  the  property. 

Defendants'  point,  among  others,  was  as  follows : 
2.  If  the  jury  believe  from  the  testimony  that  the  defendants, 
in  good  faith,  withdrew  the  property  from  the  market,  at  the 
time  referred  to  in  the  testimony,  when  the  plaintiff,  Burke  and 
Marshall  met  at  the  Hotel  Boyer,  in  Pittsburg,  and  that  no 
sale  of  the  property  was  made  by  the  plaintiff  before  that  time, 
he  cannot  recover.  Answer :  The  answer  to  this  point  being : 
Refused.  Unless  the  plaintiff  was  limited  by  express  words  in 
the  contract  he  would  have  a  reasonable  time  to  make  the  sale, 
— this  to  be  determined  by  the  jury  from  the  pi*oofs  and  circum- 
stances in  the  case.  [2] 

Verdict  and  judgment  for  plaintiff  for  $967.16.  Defendants 
appealed. 

Error  assigned^  amongst  others,  was  above  instruction,  quot- 
ing it. 

J.  2).  MarnKaU^  B.  P.  Scott  and  K.  Marshall  with  him,  for 
appellants. — The  fact  that  the  property  was  afterwards  sold  to 
the  same  person  brought  to  the  hotel  by  Mr.  Kelly,  does  not  in 
itself  entitle  Kelly  to  recover :  Earp  v.  Cummins,  54  Pa.  894. 

While  we  do  not  know  of  any  rule  of  law  giving  a  real 
estate  broker  a  reasonable  time  to  sell  property  put  into  his 
hands,  yet  if  it  is  the  rule  it  cannot  be  applied  to  oil  property : 
Vincent  v.  Woodland  Oil  Co.,  165  Pa.  402. 

W.  2).  Brandon^  John  M.  Thompson  and  TF.  (7.  Thompson^  with 
him,  for  appellee. — If  Kelly  performed  the  service  upon  an  im- 
plied contract  and  defendant  accepted  his  services,  the  plain- 
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tiff  can  recover :  Masterton  v.  Masterton,  121  Pa.  605 ;  Potta 
V.  Aechternacht,  95  Pa.  138. 

The  mere  introduction  of  the  property  to  the  buyer  by  an 
advertisement  or  by  a  sign  upon  the  property  is  sufficient  for  a 
i*ecovery  of  commissions :  Jackson  v.  Carrick,  25  W.  N.  C.  132 ; 
Keys  V.  Johnson,  68  Pa.  42;  Reed's  Exr.  v.  Reed,  82  Pa.  420  ; 
Edwards  v.  Goldsmith,  16  Pa.  43. 

The  owner  has  it  in  his  power  either  to  make  a  time  limit  in 
his  contract  or  to  give  notice  a  reasonable  time  beforehand  of 
his  intention  to  withdraw  the  property  from  the  market :  Vin- 
cent V.  Woodland  Oil  Co.,  165  Pa.  402. 

Opinion  by  Mb.  Justice  Fell,  January  6, 1896 : 
Th€$  plaintiff  was  authorized  by  the  defendant,  to  sell  for 
$70,000  an  oil  producing  property  on  which  there  were  a  num- 
ber of  wells  completed  and  one  partly  drilled.  Upon  his  rep- 
resentation that  the  price  was  too  high  it  was  afterward  reduced 
to  ♦60,000,  then  to  $55,000,  and  finally  to  $52,500.  The  last 
reduction  was  made  about  one  month  after  the  plaintiff^s  em- 
ployment, with  the  understanding  that  unless  the  property  was 
sold  that  day  it  would  be  withdrawn  and  his  agency  ended.  He 
did  not  succeed  in  obtaining  a  higher  offer  than  $47,500.  This 
was  declined  by  the  defendants,  and  he  was  then  notified  that 
the  property  was  withdrawn,  and  the  parties  to  the  negotiation 
separated  and  went  to  their  homes,  and  the  defendants  resumed 
the  drilling  of  the  unfinished  well,  operations  on  which  had 
l)een  suspended  during  the  negotiations.  Eleven  days  after 
this  the  defendants  sold  the  property  for  $50,000,  the  purchaser 
being  the  same  person  with  whom  the  plaintiff  had  opened  nego- 
tiations and  f i*om  whom  he  had  obtained  the  offer  of  $47,500. 

Upon  the  trial  of  an  action  brought  by  the  plaintiff  to  recover 
commissions  on  the  ground  that  he  had  brought  the  parties 
together  and  that  his  agency  was  the  efficient  cause  of  the  sale, 
the  jury  was  instructed  that  as  there  had  been  no  time  fixed  by 
the  original  agreement  within  which  a  sale  should  be  effected 
the  plaintiff  had  a  reasonable  time  within  which  to  secure  a  pur- 
chaser, and  that  the  defendants  could  not  within  that  time  re- 
voke his  agency  and  relieve  themselves  of  liability  to  pay  the 
commission  agreed  upon.  This  instruction  was  repeated  in  the 
answers  to  the  defendants'  points,  and  is  the  subject  of  five  of 
the  assignments  of  error. 


Digitized  by  VjOOQIC 


KELLY  V.  MARSHALL  et  aL,  Appellants.  399 

1896.]  Opinion  of  the  Court. 

The  plaintiff  was  not  a  real  estate  broker,  he  did  not  have 
charge  of  the  property,  his  agency  was  not  coupled  with  an  in- 
terest or  founded  upon  a  consideration.  He  had  solicited  the 
privilege  of  offering  the  property  for  sale ;  at  his  suggestion  the 
price  had  been  three  times  reduced,  and  finally  after  a  month 
of  fruitless  effort  upon  his  part  a  time  limit  within  which  a  sale 
should  be  effected  was  fixed.  The  reason  for  withdrawing  the 
property  was  stated  to  him.  In  the  judgment  of  the  owners 
its  salable  value  was  being  injured  by  its  repeated  offers  in  a 
limited  market,  and  was  certain  to  be  affected  by  the  result 
of  other  enterprises  in  the  locality,  and  the  defendants  were 
delayed  in  the  development  of  their  own  property  by  the  sus- 
pension of  operations  on  their  unfinished  well  pending  the  nego- 
tiations for  sale.  The  interest  was  aleasehold,  liable  to  sudden 
changes  in  value,  and  the  character  of  the  property  was  such 
that  time  was  of  the  highest  importance  in  dealing  with  it,  and 
presumably  the  essence  of  all  contracts  in  relation  to  its  sale. 
The  remarks  of  Mitchell,  J.,  in  the  opinion  of  the  Couit  in 
Vincent  v.  Oil  Co.,  165  Pa.  402,  have  direct  application  to  this 
case :  "  The  nature  of  the  property  as  oil  producing  made  it  lia- 
ble to  fluctuate  in  value,  which  raises  the  presumption  that  time 
was  of  the  essence  of  ti-ansactions  concerning  it,  and  the  facts 
in  regard  to  the  wells  in  the  immediate  vicinity  then  going 
down  show  that  a  new  development  at  any  time  might  mate- 
rially affect  its  value,  and  that  this  was  understood  by  the  par- 
ties." 

Under  the  facts  and  circumstances  as  shown  by  the  testimony 
we  think  it  was  the  right  of  the  defendants  to  revoke  the  plain- 
tiff's agency  in  the  manner  and  at  the  time  at  which  they  did  so. 
Whether  the  revocation  of  the  agency  was  made  in  good  faith 
or  was  a  mere  subterfuge  to  relieve  the  defendants  from  the 
paj^ment  of  commissions  was  an  open  question  at  the  trial,  and  - 
was  for  the  juiy.  It  may  appear  that  the  plaintiff,  if  not  en- 
titled to  commissions  as  such,  could  still  recover  compensation 
for  services  rendered  before  the  revocation  of  his  agency: 
Jaekel  v.  Caldwell,  166  Pa.  266 ;  Vincent  v.  Oil  Co.,  supra. 
But  the  case  was  not  tried  upon  that  line. 

The  second,  third,  fourth  and  fifth  assignments  of  error  are 
sustained  and  the  judgment  is  reversed  with  a  venire  de  novo. 
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John  J.  Steiner  v.  Wm.  J.  Marks,  Dr.  W.  C.  McCandless 
and  Edward  Bartley.  Appeal  of  Wm.  J.  Marks  and 
W.  C.  McCandless. 

Least— on  and  gas  lease— Landlord  and  tenant— Forfeiture— Waiver^ 
Declarations—  Question  for  jury . 

The  lessor  in  an  oil  and  gas  lease  will  not  be  permitted  to  enforce  a  for- 
feiture of  the  lease  for  a  delay  of  one  day  in  the  payment  of  rental,  where 
by  his  acts  and  declarations  he  has  lured  the  lessee  into  the  belief  that  a 
forfeiture  will  not  be  enforced  for  so  short  a  delay. 

Upon  the  evening  of  the  last  day  upon  which  rent  was  to  be  paid  under 
an  oil  and  gas  lease,  the  lessee  went  to  the  lessor^s  house  in  the  evening 
and  roused  the  lessor  from  his  bed  to  make  payment.  The  lessee  testi- 
fied :  **  I  says  to  him,  I  came  up  to  pay  this  rental.  And  he  says.  What 
brought  you  here  at  this  time  of  night.  I  said  to  him,  I  thought  you  would 
kick  or  something  of  that  kind  if  I  didn^t  come.  And  he  says.  You  ought 
to  have  known  me  better  than  that,  to-morrow  would  have  done  as  well, 
or  something  like  that.^*  The  second  quarter  was  paid  a  few  days  before 
it  was  due.  On  the  third  day  before  the  third  quaiter  was  due  the  lessor 
being  at  the  lessee^s  bam,  the  lessee  asked  him  to  wait  until  he  could  go 
to  his  house  for  the  money  to  pay  the  rental.  When  the  lessee  returned 
from  the  house  which  was  a  short  distance  from  the  bam,  the  lessor  had 
gone.  The  rent  was  tendered  the  day  after  it  was  due.  The  lessor  then 
declared  a  forfeiture  of  the  lease.  Held^  that  the  case  was  for  the  jury 
under  proper  instractions  to  determine  whether  the  acts  and  declarations 
of  tlie  lessor  were  calculated  to  lead,  and  did  lead  the  lessee  into  a  day^s 
default,  and  whether  by  such  acts  and  declarations  he  had  not  waived  his 
right  to  forfeit  the  lease  for  the  ground  stated. 

Argued  Oct  21,  1895.  Appeal,  No.  89,  Oct.  T.,  1895,  by 
Wm.  J.  Marks  and  W.  0.  McCandless,  from  judgment  of  C.  P. 
Butler  Co.,  Dec.  T.,  1894,  No.  245,  on  verdict  for  plaintiff. 
Before  Stbrrbtt,  C.  J.,  Green,  Williams,  McCollum, 
Mitchell,  Dean  and  Fell,  JJ.    Reversed. 

Trespass  for  damage  to  oil  property.  Before  Stewart,  P.  J^ 
of  the  89tb  judicial  district,  specially  presiding. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged,  inter  alia,  as  follows : 

Having  carefully  reviewed  all  the  evidence  in  regard  to  this 
matter,  I  fail  to  see  anything  at  all  which  connects  the  one  pay- 
ment with  the  other,  or  that  would  indicate  that  defendants 
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were  inflaenced  by  this  remark  of  Steiner  to  allow  the  time  of 
payment  to  go  over.  Both  defendants  were  upon  the  stand. 
Neither  of  them,  as  I  recall  their  testimony,  states  that  they 
were  in  any  way  influenced  by  this  conversation  with  the  plain- 
tiff, or  that  but  for  this  conversation  they  would  have  paid  th^ 
rental  on  the  12th  of  December,  or  before  that,  or  that  they 
were  misled  by  it  in  any  way.  [For  all  that  appears  to  the 
contrary  in  the  evidence,  the  defendants  may  have  fully  deter- 
mined upon  the  surrender  of  this  lease,  and  their  delay  may 
have  been  in  pursuance  of  this  determination,  and  their  tender 
on  the  18th  day  of  December  may  have  been  made  by  reason 
of  a  change  of  mind  on  their  part.  For  all  that  appears  to  the 
conti-ary  in  the  evidence,  this  may  have  been  the  case.  We 
have  no  way  to  test  that.  There  is  nothing  in  the  evidence 
which  would  in  any  way  enable  you  to  determine  that  the 
defendants  did  not  have  a  deliberate  intention  to  surrender 
this  lease,  and  that  this  delay  was  in  consequence  of  this  deter- 
mination on  their  part.]  [2]  This  being  so,  in  our  view  of 
the  case,  there  is  no  question  of  fact  to  submit  to  you,  gentle* 
men.  There  is  no  question  in  it  for  you.  We  think  that  the 
failure  of  the  defendants  to  pay  the  quai*terly  rental  due  on  the 
12th  day  of  December,  when  due,  did  work  a  forfeiture  and  that 
the  plaintiff  had  the  right  to  declare  this  lease  at  an  end,  and 
that  the  defendants'  rights  under  that  lease  then  and  there 
ended,  and  their  subsequent  entry  was  a  trespass.  In  this  view 
of  the  case  and  under  these  instructions  it  will  be  your  duty  to 
find  the  defendants,  W.  J.  Marks,  W.  C.  McCandless  and  Ed- 
ward Bai-tley,  guilty  of  trespass. 

Verdict  and  judgment  for  plaintiff  for  $20.00.    Defendants 
appealed. 

JError  anngnedy  among  others,  was  above  instruction,  quot- 
ing it. 

Newton  Black,  Lev,  McQuistan  with  him,  for  appellants. — If 
parties  who  have  entered  into  definite  and  distinct  terms  in- 
volving certain  legal  results,  or  legal  forfeiture,  afterwards  of 
their  own  act  enter  upon  terms  which  have  the  effect  of  lead- 
ing one  of  the  parties  to  suppose  strict  compliance  will  not  be 
Vol.  clxxu — 26 
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enforced,  the  party  so  doing  will  not  be  allowed  to  do  so  where 
it  would  be  inequitable  :  Bispham's  Equity,  8d  ed.  sec.  181. 

Where  there  has  been  liberal  indulgence  on  both  sides,  one 
paHy  cannot  suddenly  rescind  without  fair  warning  to  the  other 
of  intention  to  insist  upon  a  literal  compliance  with  the  contract 
in  the  future :  Forsythe  v.  N.  A.  Oil  Co.,  53  Pa.  173 ;  Hatton 
V.  Johnson,  83  Pa.  219;  Duffield  v.  Hue,  129  Pa.  109;  Duf- 
field  V.  Rosenweig,  144  Pa.  626. 

Forfeitures  are  not  favored  either  at  law  or  in  equity,  and 
among  the  least  favored  have  always  been  those  founded  on 
mere  delay  in  the  payment  of  money :  Gas  Co.  v.  DeWitt,  130 
Pa.  264. 

John  M.  Thompson^  W.  O.  Thompson  with  him,  for  appellee, 
cited  Lynch  v.  Gras  Co.,  166  Pa.  618. 

Opinion  by  Mb.  Justicb  Dean,  January  6, 1896 : 

On  the  12th  of  April,  1893,  Marks  and  McCandless,  two  of 
defendants,  Hartley  being  their  employee,  by  writing  under 
seal,  leased  from  Steiner,  plaintiff,  for  a  term  of  ten  years,  the 
oil  and  gas  under  his  farm  of  eighty-seven  acres  in  Middlesex 
township,  Butler  county ;  the  lessees  to  hold  the  premises  for 
the  term,  and  as  much  longer  as  oil  and  gas  were  produced  in 
paying  quantities,  Steiner,  however,  to  have  the  enjoyment  of 
the  land  for  farming  purposes,  subject  to  the  lease. 

In  consideration  therefor,  Marks  and  McCandless  agreed 
to  deliver  to  Steiner,  in  tanks  or  pipe  lines,  one  eighth  of 
the  oil  produced;  also,  to  pay  him  flOO  annually  for  each 
producing  gas  well,  and  furnish  him  gas  for  his  house  free. 
They  further  covenanted  to  commence  a  well  within  sixty 
days,  or  in  default  thereof  pay  to  Steiner  a  monthly  rental  of 
$7.26 ;  the  monthly  rental  to  be  deposited  to  Steiner's  credit 
at  his  residence,  or  paid  directly  to  him.  A  failure  to  com- 
mence the  well  or  pay  the  monthly  rental,  was  to  render  the 
lease  null  and  void,  only  to  be  renewed  by  mutual  consent 
Then,  in  the  last  stipulation,  it  is  agreed  the  rental  shall  be 
paid  quarterly  in  advance. 

The  defendants  had  leased  other  land  in  the  neighborhood 
and  were  actively  engaged  in  successfully  drilling  wells  thereon, 
at  the  time  the  sixty  days  were  about  up,  within  which  they 
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were  to  commence  a  well  on  Steiner's  land ;  not  being  ready 
to  begin  just  at  that  time,  Marks  went  to  Steiner's  house,  the 
last  day,  June  12th,  to  pay  in  advance  the  first  quarter's  rental ; 
when  he  arrived  thei'e,  Steiner  had  gone  to  bed;  but  got  up  and 
received  the  money ;  at  the  same  time  said  to  Marks,  that  to- 
morrow would  have  done  as  well,  meaning  for  the  payment  of 
the  money.  The  next  quarter  was  paid  September  4th,  some 
da}'s  before  it  was  due ;  the  next  quarter  was  payable  12th  of 
December ;  on  the  8th  or  9th  of  that  month  Steiner  was  at 
McCandless's  baiii ;  the  latter  was  ready  and  willing  to  pay 
the  quarter  due  on  the  12th,  but  Steiner  evaded  the  tender  by 
quickly  leaving  the  premises.  On  the  18th,  the  day  after  this 
quarter  was  due,  Marks  called  upon  Steiner,  and  tendered  him 
the  money,  but  he  declined  to  receive  it,  on  the  ground  that  it 
was  too  late.  McCandless  testified  that  a  week  after  when  he 
urged  Steiner  to  take  the  money,  stating  to  him  that  they  in- 
tended to  insist  on  their  rights  under  the  lease,  Steiner  replied 
he  had  a  chance  to  lease  at  a  bigger  bonus,  and  if  they  would 
pay  it  he  would  renew  the  lease.  Thus  matters  stood  until 
about  a  month  later,  when  Marks  and  McCandless  went  upon 
the  land  to  put  up  a  drilling  rig ;  thereupon  Steiner  brought 
this  action  of  trespass ;  defendants  pleaded  the  general  issue 
and  right  of  possession  under  the  lease.  At  the  trial,  the 
learned  judge  of  the  court  below,  being  of  opinion  the  neglect 
of  defendants  to  actually  pay  or  tender  the  quarterly  payment 
due  December  12th  on  that  day  worked  a  forfeiture  of  the 
lease,  instructed  the  jury  to  find  for  the  plaintiff;  they  ac- 
cordingly did  so,  and  assessed  his  damages  at  $20.00.  From 
the  judgment  entered  on  the  verdict,  defendants  appeal,  assigpfi- 
ing  for  error  the  peremptory  direction  of  the  couit,  and  aver- 
ring it  was  for  the  jury  to  determine  from  the  evidence  whether 
Steiner,  by  his  declamtion  and  conduct,  had  led  them  to  believe 
strict  compliance  with  the  terms  as  to  day  of  payment  would 
pot  be  enforced. 

It  is  unnecessary  to  take  up  the  assignments  of  error  in  their 
order,  for  there  is  but  one  point  upon  which  the  appeal  can  be 
sustained.  Should  the  court  have  submitted  the  evidence  tend- 
ing to  show  a  waiver  of  strict  compliance  by  plaintiff  to  the 
jury? 

It  is  true,  if  reference  be  had  to  the  written  contract,  and 
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the  tender  of  payment  on  the  13th  instead  of  the  12th,  Steiner 
had  a  legal  right  to  insist  on  a  forfeiture.  In  this  class  of 
agreements,  this  court  has  frequently  so  held,  where  the  inten- 
tion of  the  parties,  by  their  written  language,  is  to  end  what- 
ever estate  or  right  the  lessee  has  in  the  oil  or  gas,  the  subject 
of  the  contract,  by  default  either  in  operating  or  making  pay- 
ment; but  we  have  also  held,  that  the  party  claiming  to  enforce 
a  forfeiture  must  exercise  his  right  promptly,  and  it  must  not 
be  unconscionable :  Westmoreland  Gas  Co.  v.  De Witt,  130  Pa. 
235 ;  Thompson  v.  Christie,  138  Pa.  230 ;  Lynch  v.  Gas  Co., 
165  Pa.  518.  That  is,  the  rigidness  of  the  rule,  as  applicable 
to  the  written  contract,  the  parties  themselves  may,  by  their 
declarations  and  conduct  subsequent  to  the  writing,  mitigate. 
Bispham's  Eq.  sec.  181,  states  the  rule  thus: 

^^  If  parties  who  have  entered  into  definite  and  distinct  terms 
involving  certain  legal  results,  or  legal  forfeiture,  afterwards, 
of  their  own  act,  enter  upon  terms  which  have  the  effect  of 
leading  one  of  the  parties  to  suppose  strict  compliance  will  not 
be  enforced,  the  party  so  doing  will  not  be  allowed  to  do  so 
where  it  would  be  inequitable." 

In  view  of  this  rule,  note  the  evidence  of  defendants.  The 
first  quarterly  payment  was  due  the  12th  of  June ;  Marks, 
assuming  the  right  of  Steiner  to  declare  a  forfeiture  if  there 
was  default,  and  that  he  would  probably  exercise  the  right, 
called  upon  him  at  8  o*clock  in  the  evening,  accompanied  by  a 
witness,  Truver,  and  roused  Steiner  from  his  bed  to  make  pay- 
ment; this  is  his  testimony  as  to  what  occurred:  *^ I  says  to 
him,  I  came  up  to  pay  this  rental.  And  he  says.  What  brought 
you  here  at  this  time  of  night.  I  said  to  him,  I  thought  you 
would  kick  or  something  of  that  kind  if  I  didn't  come.  And 
he  says.  You  ought  to  have  known  me  better  than  that,  to- 
morrow would  have  done  as  well,  or  sometlnng  like  that."  Tru- 
ver testifies  that  Steiner  said  to  Marks  ^'  that  he  didn't  need 
to  be  in  a  hurry,  or  something  like  that,  for  to-morrow  would 
have  done  as  well.  That  he  ought  to  have  knowed  him  better 
than  that." 

Assuming  the  jury  would  have  believed  these  two  witnesses, 
what  might  have  been  reasonably  implied  from  the  conduct 
and  declarations  of  Steiner?  Marks,  by  the  very  fact  of  calling 
with  a  witness  to  make  payment  at  an  unseasonable  hour,  dis- 
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closed  a  consoioasness  of  the  peril  of  default,  without  even 
confessing  it;  but,  in  answer  in  his  own  way  to  Steiner's  ques- 
tion, candidlj'  says  so ;  in  effect,  says,  I  was  afraid  if  payment 
were  not  made  this  day,  you  might  declare  the  lease  forfeited. 
What  is  Steiner's  reply  ?  *'  You  ought  to  have  known  me  bet- 
ter than  that,  to-morrow  would  have  done  as  well."  What,  in 
view  of  the  circumstances,  was  the  purport  of  such  language, 
or  rather  what  reasonable  interpretation  might  the  jury  have 
put  upon  it?  It  seems  to  us  they  might  have  found  that  Steiner 
meant,  and  Marks  believed,  a  payment  of  an  installment  the  day 
after  it  was  due  was  soon  enough,  and  that  he,  Marks,  ought 
to  have  known  him  better  than  to  think  him  capable  of  claim- 
ing a  forfeiture  as  the  penalty  of  a  few  hours'  default.  On  the 
13th  of  December,  the  day  after  it  was  due,  that  quarterly  pay- 
ment is  tendered ;  he  declines  it,  because  it  ought  to  have  been 
made  the  day  before ;  he  had  said,  to-morrow  would  do  as  well, 
he  now  says  to-morrow  is  too  late  ;  he  had  said  Marks  ought  to 
have  known  him  better  than  to  suppose  he  would  reclaim  his 
grant  for  the  default  of  a  few  hours ;  he  now,  for  this  slight 
default,  declares  a  forfeiture. 

Nor  was  Steiner  misled  by  the  default  into  the  belief  that 
defendants  intended  to  abandon  the  lease  by  a  neglect  or  re- 
fusal to  pay  on  the  12th,  for  McCandless  testified  that  on  the 
8th  or  9th,  only  three  days  before  the  12th,  Steiner  called  on  him 
at  his  barn,  and  this  occurred :  ^'I  says  to  him,  that  rental  will 
soon  be  due,  John,  and  I  may  as  well  pay  it  now;  I  knew  it 
would  be  due  in  a  few  days,  and  I  told  him  it  would  save  us  a 
trip  over  there,  and  he  says,  never  mind,  or  something  like  that. 
But  I  told  him  I  would  just  pay  him  now.  I  was  cleaning  the 
horse  at  the  time,  and  I  put  my  hand  down  in  my  pants  pocket 
and  I  found  I  had  on  my  old  clothes  and  had  no  money  in 
them.  So  I  said  to  him  to  wait  a  little,  I  will  go  up  to  the 
house  and  get  the  money,  and  I  started  right  up  to  the  house, 
and  he  walked  right  out  of  the  barn  and  drove  right  off.  The 
house  is  a  little  distance  from  the  barn,  and  when  I  got  back 
he  was  gone." 

This  readiness  of  McCandless  three  days  before  to  pay  the 
same  quarter  at  the  barn,  and  Steiner's  evasion  of  an  oppor- 
tunity for  formal  tender,  while  indicating  no  unwillingness  to 
receive,  is  significant  of  an  intention  by  the  first  conversation 
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to  lure  the  defendants  into  a  sense  of  security,  and  bring  on 
them  the  very  penalty  Marks  feared.  Was  not  the  natural  effect 
of  his  language  and  conduct  to  lead  the  defendants,  as  stated 
in  the  equity  rule,  to  suppose  strict  compliance  would  not  be 
enforced?  If  so,  then,  under  the  same  rule,  the  party  so  doing 
will  not  be  allowed  to  enforce  a  forfeiture,  because  it  would  be 
inequitable.  The  learned  judge  of  the  court  below  was  of 
opinion  that,  from  all  that  appeared  to  the  contrary  in  the  evi- 
dence, the  defendants  were  not  influenced  by  these  declara- 
tions of  Steiner;  but  that  was  for  the  jury;  if  Steiner  had  in 
effect  said  to  Marks,  a  default  of  one  day  is  immaterial,  I  will 
not  declare  the  lease  foi*feited  for  that ;  and  there  was  one  day's 
default  and  then  a  tender,  it  was  for  the  jury,  in  view  of  all  the 
circumstances,  to  determine  whether  defendants  had  been  mis- 
led by  the  plaintiff.  Clearly,  if  McCandless  was  believed,  they 
had  no  intention  of  permitting  a  forfeiture  of  the  lease,  for  he 
was  ready  and  attempted  to  make  the  payment  three  days 
before  it  was  due ;  and  if  he  be  believed,  Steiner  well  knew  they 
expected  to  hold  the  lease  by  a  substantial  observance  of  its 
terms. 

We  think  the  case  was  one  for  the  jury,  not  under  the  exact 
instructions  as  framed  in  defendant's  points,  but  under  instruc- 
tions indicated  in  our  discussion  of  the  question  as  to  whether 
the  court  erred  in  wholly  withdmwing  this  branch  of  the  case 
from  the  jury ;  it  is  for  them  to  determine  what  was  said,  and 
what,  under  the  circumstances,  was  intended  and  understood 
by  the  parties.  If  they  find  as  a  fact  the  declarations  of  Steiner 
were  calculated  to  lead  and  did  lead  defendants  into  a  day's 
default,  then  it  would  be  inequitable  in  Steiner  to  enforce  a 
forfeiture,  and  he  cannot  recover. 

To  this  extent  only  are  the  assignments  of  error  sustained. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 
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Alexander  Frazier  v.  Butler  Borough,  Appellant. 

Negligence—Boraugka^Superviston  of  streets^SidewcUks-^Change  of 
grade. 

Where  the  borough  cuts  down  the  grade  of  a  street  so  that  excavations 
to  the  depth  of  two  to  five  feet  are  necessary  to  make  the  sidewalks  con- 
form to  the  new  grade,  the  borough  authorities  are  bound  to  exercise  close 
supervision  and  watchfulness  of  the  conduct  of  property  owners  in  con- 
structing new  sidewalks,  so  as  to  protect  the  traveling  public  from  danger. 

Negligene&—Borough8^0bslruction  for  purpose  of  improvemerUe— Ques- 
tion for  jury. 

The  temporary  obstruction  of  the  public  streets  for  purposes  of  improve- 
ment, if  a  reasonable  necessity  exists  therefor,  is  not  unlawful,  and  the 
municipality  is  not  answerable  in  damages  for  permitting  such  obstruction ; 
but  whether  this  obstruction  is  reasonably  necessary,  is  a  question  of  fact 
for  the  jury. 

Negligence — Boroughs-^NoUce  to  borough — Knowledge  of  councilmen. 
Knowledge  by  a  member  of  oouncils  of  a  borough  of  a  nuisance  is  not 
of  itself  notice  to  the  borough ;  express  notice  given  to  a  councilman,  where 
the  duty  of  supervising  streets  rests  with  the  borough  council,  if  given  to 
the  councilman  in  his  official  capacity,  is  notice  to  the  body  of  which  he  is 
a  member ;  but  his  knowledge  and  acts  as  an  individual  are  not  notice  to 
the  municipality  of  which  he  is  an  official  representative. 

Where  a  lot  owner  in  a  borough,  who  is  also  a  councilman,  employs  a 
contractor  to  construct  a  sidewalk  in  front  of  his  premises,  and  the  con- 
tractor negligently  leaves  an  obstruction  in  the  street  by  which  a  person 
is  injured,  the  owner^s  knowledge  of  the  obstruction  is  not  notice  to  the 
borough  council  of  which  he  is  a  member. 

Argued  Oct.  21, 1895.  Appeal,  No.  123,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Butler  County,  Dec.  T., 
1892,  No.  88,  on  verdict  for  plaintiflF.  Before  Sterrett,  C.  J., 
Greek,  Williams,  McCollitm,  Mitchell,  Dean  and 
Fell,  JJ.    AfSrraed. 

Trespass  for  personal  injuries.  Before  Longenegker,  P.  J., 
specially  presiding. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

[Now,  that  (changing  the  grade  of  pavements)  was  such  an 
improvement  as  must  have  been  anticipated  by  the  borough 
authorities.     Having  cut  down  the  street  proper  to  a  depth 
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of  several  feet  below  its  former  gi-ade,  it  followed  as  a  matter 
of  necessity  that  the  pavements  must  be  lowered  so  as  to  adjust 
them  to  the  street.  The  borough  authorities  must  have  known 
that.  And  it  was  their  duty  when  that  improvement  was  in 
progress  to  keep  an  eye  upon  it  and  note  the  manner  in  which 
it  was  done,  providing  the  citizens  in  doing  it  occupied  any  por- 
tion  of  the  driveway  in  making  such  improvements.]   [1] 

[Now,  in  making  the  improvement  in  this  case,  was  it  neces- 
saiy  to  place  the  pile  of  rubbish  complained  of  upon  the  streets  ? 
And  was  it  necessary  that  it  should  remain  there  for  a  day  or 
sevei-al  days  at  a  time  ?  We  refer  it  to  you  to  say  whether  or 
not,  under  all  the  circumstances,  in  view  of  all  the  testimony 
which  was  submitted  in  this  case,  there  was  such  necessity. 
We  cannot  pass  upon  it  as  matter  of  law ;  we  leave  it  to  you 
to  judge  whether  it  was  reasonably  necessaiy  that  that  should 
be  done.  If  so,  then  they  had  the  right  to  occupy  the  street  for 
such  purposes.]  [2] 

Plaintiffs  point  among  othei'S  was: 

3.  That  if  Peter  Schenck,  a  member  of  the  town  council,  had 
knowledge  of  this  obstruction,  it  visits  notice  on  the  municipal 
authorities.  Answer:  In  the  absence  of  any  evidence  showing 
that  the  care  of  the  streets  had  been  committed  to  particular 
members  of  the  town  council,  every  member  thereof  must  be 
taken  as  the  agent  of  the  borough.  For  that  purpose  a  notice 
to  a  member  must  be  regarded  as  notice  to  the  body  to  which 
he  belonged.  It  does  not  appear  how  frequently  borough  coun- 
cil met,  and  it  would  be  intolerable  to  hold  that  the  obstruction 
must  be  permitted  to  continue  until  the  body  could  be  assem- 
bled in  an  official  meeting.  [3] 

Defendant's  points,  among  others,  were  as  follows : 

2.  No  express  notice  of  the  obstruction  which  caused  the 
accident  having  been  given  to  the  borough  officials,  and  it  not 
having  been  shown  that  the  obstruction  was  notorious,  or  had 
existed  for  so  long  a  time  as  to  become  generally  known  to  the 
public,  there  can  be  no  recovery  in  this  case,  and  the  verdict 
should  be  for  defendant.  Answer :  We  decline  to  affirm  this 
point.  Though,  if  you  should  conclude  that  the  particular  pile 
of  rubbish  on  which  the  plaintiff  was  injured  had  not  been  on 
the  street  over  a  day  or  two,  if  you  find  that  others  of  a  similar 
character  bad  previously  from  time  to  time  occupied  substan- 
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tialljr  the  same  place,  so  that  the  one  complained  of  was  but  a 
later  one  of  a  seiies  of  such  obstructions,  the  municipality  may- 
be affected  with  notice,  if,  considering  the  extent  of  travel  upon 
Jefferson  street,  the  demands  of  the  public  thereon,  and  the 
period  of  time  over  which  such  obstructions  extended,  and  in 
view  of  the  law  already  stated  as  to  the  duties  of  the  borough 
o£Bcer8  in  this  behalf,  you  think  they  should,  in  the  exercise  of 
reasonable  diligence,  have  known  of  the  obstructions.  [4] 

3.  The  ownei-s  of  the  abutting  properties  had  the  right  to 
use  the  street  for  the  purpose  of  doing  the  work  they  were  en- 
gaged in  doing.  The  use  of  the  street  was  not  a  nuisance  per 
se.  While  they  were  engaged  in  doing  the  work  it  was  their 
duty  to  so  conduct  it  that  no  injury  would  happen  to  others, 
and  if  they  did  not  do  so,  they  would  be  liable  to  those  injured, 
but  the  borough  would  not  be.  The  undisputed  evidence  in 
the  case  showing  that  the  accident  occurred  while  the  work 
was  being  done,  and  that  the  particular  obstruction  had  not 
existed  for  any  definite  length  of  time,  there  can  be  no  recovery 
in  this  case,  and  the  verdict  should  be  for  the  defendant.  An- 
9wer  :  This  point  is  refused.  The  statement  of  the  law  expressed 
in  the  first  part  of  it  is  correct;  but  it  does  not,  however,  follow 
that  because  the  abutting  propei*ty  ownere  may  be  liable,  that 
the  municipality  is  exempt  from  liability.  In  answer  to  the 
latter  proposition,  we  refer  you  to  our  answer  to  the  preceding 
point  and  to  our  general  charge.  [5] 

4.  Under  all  the  facts  the  verdict  should  be  for  the  defend- 
ant. Answer :  After  what  we  have  already  said,  it  follows  that 
this  point  must  be  refused.  [6] 

Verdict  and  judgment  for  plaintiff  for  $800.  Defendant 
appealed. 

Errors  assiffned  were,  (1-6)  above  instructions,  quoting  them. 

T.  O.  Campbellj  W.  A,  Forq^ur^  borough  solicitor,  with  him,  for 
appellant. — Pennsylvania  cases  giving  instances  where  streets 
may  be  lawfully  used  by  private  individuals  for  their  own  pur- 
poses are  as  follows :  Throwing  fuel  on,  to  be  transported  to 
house ;  stones,  brick,  lime,  sand  and  other  building  materials  ; 
goods  of  merchant  before  removal  to  store :  Com.  v.  Passmore, 
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1  S.  &  R.  217 ;  water  pipes,  digging  for ;  drains,  branch  pipes 
to  connect  with  gas  mains ;  telegraphic  lines ;  signs,  awnings 
and  hitching  posts;  vaults  and  vault  gratings:  Borough  of 
West  Chester  v.  Apple,  85  Pa.  284 ;  building  materials :  Mal- 
lory  V.  GriflFey,  85  Pa.  275 ;  laying  water  pipes ;  building  mate- 
rials ;  occupation  by  merchant  with  his  goods ;  building  vaults ; 
private  drains  connecting  with  sewers  or  gutters  ;  door  steps : 
Smith  V.  Simmons,  108  Pa.  82;  sewers,  water  or  gas  pipes: 
Susquehanna  Depot  v.  Simmons,  112  Pa.  884;  drain  pipe: 
Wood  V.  McGmth,  150  Pa.  451. 

The  rule  is  laid  down :  That  where  the  excavation  (or  obstruc- 
tion) is  a  nuisance  per  se,  the  municipality  would  be  liable  for 
an  accident  happening  thereby ;  for  in  that  event  the  public 
authorities  are  bound  to  abate  it  as  soon  as  they  have  knowl- 
edge of  the  obstruction ;  but  where  it  is  not  a  nuisance,  but 
lawful,  the  municipality  is  not  liable :  Susquehanna  Depot  v. 
Simmons,  112  Pa.  384 ;  West  Chester  Borough  v.  Apple,  85 
Pa.  284. 

An  abutting  owner  on  a  public  street  has  a  right  to  use  tem- 
porarily a  reasonable  portion  thereof  for  the  deposit  of  mortar 
boxes,  etc.,  while  necessarily  used  in  plastering  his  house :  Lo- 
berg  V.  Town  of  Amherst,  87  Wis.  634. 

Where,  however,  the  work,  though  lawful,  has  been  finished 
by  those  doing  it,  and  the  street  has  been  left  in  a  dangerous 
condition,  the  municipality  is  liable  if  there  is  actual  notice  or 
if  the  danger  has  existed  so  long  that  they  should  have  notice : 
City  V.  Smith,  23  W.  N.  C.  242;  Springer  v.  City,  22  W.  N.  C. 
132 ;  Hanson  v.  Borough,  22  W.  N.  C.  183;  Eby  v.  Lebanon 
Co.,  166  Pa.  632. 

There  is  no  evidence  that  Schenck  who  was  a  councilman 
had  notice  on  the  evening  of  the  accident  that  no  lights  were 
out.  The  evidence  is  the  other  way ;  but  admitting  that  he 
knew,  that  he  had  actual  notice,  it  would  still  not  be  notice  to 
the  borough.  Where  one  acts  in  a  representative  capacity  upon 
one  side  and  is  personally  interested  on  the  other  his  knowl- 
edge as  an  individual  is  not  notice  to  the  body  for  which  he  is 
acting:  Boggs  v.  Bank,  7  W.  &  S.  831 ;  Wilson  v.  Bank,  7 
Atl.  145 ;  Lohr  v.  Borough,  156  Pa.  246 ;  City  v.  Smith,  28 
W.  N.  C.  242;  Springer  v.  City,  22  W.  N.  C.  182;  Hanson  v. 
Boro.,  22  W.  N.  C.  183. 
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S.  F.  BowBeVy  Everett  L.  Ralston  and  John  B,  Cheer  with  him, 
for  appellee. — It  is  the  duty  of  a  municipal  corporation,  having 
the  exclusive  care  and  control  of  its  streets,  to  see  that  they 
are  kept  in  condition  that  is  safe  for  the  passage  of  persons  and 
property :  Brookville  Borough  v.  Arthurs,  130  Pa.  501 ;  Brook- 
ville  Borough  v.  Arthurs,  152  Pa.  334;  Gates  v.  P.  R.  R.,  150 
Pa.  60;  Burrell  Tvvp.  v.  Uncapher,  117  Pa.  853;  Fritsch  v- 
Allegheny,  91  Pa.  226. 

The  facts  in  this  case  do  not  bring  it  within  the  law  of  Sus- 
quehanna Depot  V.  Simmons,  112  Pa.  384 ;  Borough  of  West 
Chester  v.  Apple,  35  Pa.  284,  or  any  of  the  privileged  cases 
cited  by  the  appellant,  but  clearly  exclude  it  from  the  applica- 
tion of  the  law  therein  laid  down.  The  necessities  of  these 
cases  made  the  law  to  suit  the  particular  facts. 

It  is  the  duty  of  a  municipal  corporation  to  maintain  the 
public  streets,  roads,  alleys  and  bridges  over  which  it  has  juris- 
diction in  repair:  Trego  v.  Honey  brook  Borough,  160  Pa.  76; 
Fritsch  v.  Allegheny,  91  Pa.  226 ;  McLaughlin  v.  Corry,  77 
Pa.  109;  Dean  v.  New  Milford  Twp.,  5  W.  &  S.  545;  Mc- 
Laughlin  v.  City  of  Corry,  77  Pa.  109 ;  Davis  v.  Corry  City,  154 
Pa.  598;  City  of  Scmnton  v.  Catterson,  94  Pa.  202. 

Notice  to  a  city  councilman  of  a  defect  in  a  street  of  the  city 
is  notice  to  the  city,  although  the  councilman  is  not  at  the  time 
engaged  in  an  official  act :  Logansport  v.  Justice,  39  Am.  Rep. 
79;  Bradford  City  v.  Downs,  126  Pa.  625;  Burrell  Twp.  v. 
Albert  Uncaper,  117  Pa.  353. 

Opinion  by  Mb.  Justice  Dean,  Januar}'  6, 1896 : 
Peter  Schenk  and  H.  Schreidemun  owned  two  lots  fronting 
one  hundred  and  ninety-four  feet  on  Jefferson  street  in  Butler 
borough ;  the  sidewalks  were  of  boards,  for  which  they  desired 
to  substitute  permanent  stone  pavement,  and  accordingly  they 
let  the  contract  for  the  preparatory  grading  to  Samuel  Kidd. 
The  grading  was  somewhat  heavy,  being  a  cut  at  one  end  and 
a  fill  at  the  other;  the  contractor  commenced  the  work  on 
March  16, 1892,  and  continued  it  until  completed.  During  the 
progress  of  the  work,  large  piles  of  earth  and  rubbish  were  de- 
posited on  the  stieet,  which  last,  between  the  curbs,  was  twenty- 
five  feet  wide;  a  large  part  of  this  earth  and  rubbish  was 
removed  each  day,  but  generally  there  remained  each  night  a 
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pile  of  that  taken  out,  and  this  had  been  the  case  fmm  the 
16th  of  March,  the  commencement  of  the  work,  until  the  24th,  a 
period  of  eight  days ;  but  it  was  not  the  same  that  had  been 
taken  out  the  first  day ;  may  have  been  that  deposited  on  the 
day  before ;  the  evidence  seemed  to  show  the  contractor  did  not 
remove  the  earth  and  rubbish  as  fast  as  it  was  deposited  on  the 
street,  the  result  being  it  was  continuously  incumbered  with  a 
pile  of  it,  night  and  day.  After  dark  on  the  last  named  date, 
March  24,  the  plaintiff  was  driving  with  a  companion  along  the 
street  in  a  bugg}',  at  an  ordinary  speed,  when  his  wheel  struck 
the  pile  of  rubbish,  the  buggy  was  upset,  and  he  was  seriously 
injured ;  there  was  no  light  or  watchman  to  warn  travelers  of 
the  obstruction.  He  brought  suit  for  damages,  and  the  jury, 
under  the  law  announced  by  the  court  as  applicable  to  the  evi- 
dence, awarded  him  $800.  Judgment  being  entered  on  the 
verdict,  defendant  appeals,  assigning  six  errors.  The  first  is,  to 
the  instruction  of  the  court,  that  as  the  year  before  the  borough 
had  cut  down  the  g^de  of  the  street  to  a  depth  of  several  feet, 
it  must  have  been  known  to  the  authorities  that  the  sidewalks 
would  be  cut  down  to  a  grade  to  conform  to  the  street,  and  it 
was  therefoi-e  their  duty  to  see  to  it  that  by  such  work  the 
street  was  not  rendered  dangerous,  and  unnecessarily  obstructed. 
There  was  no  error  in  this  instruction.  The  streets  and  high- 
ways of  boroughs  are  under  the  control  and  supervision  of 
councils;  if  by  municipal  legislation,  as  here,  very  considerable 
changes  in  grade  of  the  driveway  or  street  were  made,  render- 
ing necessaiy  considerable  change  in  the  sidewalks,  care,  accord- 
ing to  the  circumstances,  required  close  'supervision  on  part  of 
the  borough  authorities  of  the  conduct  of  property  owners.  It 
was  not  the  case  of  a  property  owner  merely  replacing  an  old 
boardwalk  in  front  of  his  property  with  a  stone  walk,  where  no 
other  change  was  necessary,  but  that  of  the  excavation  to  the 
depth  of  two  to  five  feet  for  the  breadth  of  the  sidewalk  of  large 
quantities  of  eaith  and  rubbish  along  the  driveway  of  a  much 
used  street  only  twenty-five  feet  wide. 

Clearly,  it  was  the  duty  of  the  borough  authorities,  under 
such  circumstances,  to  exercise  more  watchfulness,  than  under 
those  involving  no  such  danger  to  the  traveling  public. 

The  second  assignment  is  to  the  instruction  on  the  right  of 
the  lot  owner  to  obstruct  the  street  with  the  rubbish.    The 
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plaintiff  alleged  the  piling  of  earth  on  the  street  was  wholly 
unnecessary ;  that  there  was  ample  room  on  the  ownei's'  lots 
for  the  deposit  of  such  material ;  but  that  if  it  was  necessary 
to  use  the  street  for  this  purpose  it  was  not  necessary  to  leave 
any  portion  of  it  over  night.  The  court  left  it  to  the  jury  to 
say  whether,  under  all  the  circumstances,  it  was  necessary  to 
use  the  street  as  a  place  of  deposit,  and  whether  it  was  i^eason- 
ably  necessary  to  leave  the  material  there  for  a  day  or  several 
days.  In  this  there  was  no  error,  he  had  already  told  them  the 
temporary  obstruction  of  the  public  streets  for  purposes  of  im- 
provement, if  a  reasonable  necessity  existed  therefor,  was  not 
imlawf ul,  and  the  borough  was  not  answerable  in  damages  for 
permitting  such  obstruction ;  but  whether  this  obstruction  was 
reasonably  necessary  was  a  question  of  fact,  and  this  was  for 
the  jury  to  decide. 

The  third  assignment  is  to  the  answer  of  the  court  to  plain- 
tiff's third  point.  Peter  Schenk,  one  of  the  improving  lot  own- 
ers, who,  through  his  contract  with  Eidd,  deposited  the  rubbish, 
was  a  member  of  the  borough  council;  therefore,  plaintiff  put 
this  point  to  the  court:  ^^That  if  Peter  Schenk,  a  member  of 
the  town  council,  had  knowledge  of  this  obstruction,  it  visits 
notice  on  the  municipal  authorities.*'  To  this  the  court  an- 
swered as  follows :  ^'In  the  absence  of  any  evidence  showing 
that  the  care  of  the  streets  had  been  committed  to  particular 
members  of  the  town  council,  eveiy  member  thereof  must  be 
taken  as  the  agent  of  the  borough.  For  that  purpose  a  notice 
to  a  member  must  be  regarded  as  notice  to  the  body  to  which 
be  belonged.  It  does  not  appear  how  frequently  boi*ough  coun- 
cils met,  and  it  would  be  intolerable  to  hold  that  the  obstruction 
must  be  permitted  to  continue  until  the  body  would  be  assem- 
bled in  an  oiScial  meeting."  In  fact,  this  was  no  answer  to  the 
point,  and  if  the  verdict  had  been  the  other  way,  plaintiff  might 
well  have  complained  of  the  answer  as  not  responsive  to  his 
point.  The  court  was  asked  to  say  that  if  Peter  Schenk  had 
knowledge  of  this  obstruction,  that  was  notice  to  the  borough ; 
this  inyolved,  first  a  question  of  fact,  whether  he  had  knowl- 
edge ;  it  did  not  follow,  because  he  had  contracted  with  Kidd 
to  make  the  excavation,  he  had  knowledge  that  the  contractor 
was  leaving  any  portion  of  the  material  on  the  street,  so  as  to 
impede  or  make  dangerous  travel ;  a  careful  scrutiny  of  Schenk's 
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testimony  leaves  this  fact  in  doubt ;  but  if  he  had  knowledge 
as  a  lot  owner,  was  that  notice  to  the  borough?  Knowledge 
and  notice  are  not  necessarily  and  not  always  the  same.  Un- 
doubtedly if  any  one  had  given  notice  to  Schenk,  councilman, 
of  the  character  of  the  obstruction  put  upon  the  street  by  Kidd, 
so  far  as  notice  to  one  member  of  councils  would  affect  the 
borough,  there  would  have  been  notice.  But  whether,  as  a 
fact,  he  had  knowledge,  the  jury  was  not  instructed  to  find, 
and  whether  as  matter  of  law,  such  knowledge  was  notice  to 
the  borough,  the  court  did  not  determine.  So  practically  the 
point  was  not  answered ;  was  not  affirmed. 

The  case,  in  this  particular,  really  went  to  the  jury  on  the 
instructions  in  the  general  charge  as  follows :  "  The  law  assumes 
that  after  a  certain  time  they  shall  take  notice  of  obstructions 
of  such  a  character.  That  depends  upon  the  circumstances  of 
the  case,  to  be  sure,  and  how  long  the  obstruction  may  remain 
tipon  the  street,  in  order  to  charge  the  officers  of  the  borough 
with  notice.  We  refer  you  to  the  rule,  hereinbefore  laid  down 
with  regard  to  the  degree  of  diligence  which  the  officers  are  to 
exercise  according  to  the  extent  of  the  use  of  the  street,  and 
other  facts  which  might  bring  knowledge  home  to  them,  and  of 
which  they  should  take  notice."  The  same  instruction,  in  sub- 
stance, was  given  in  the  answer  to  defendant's  second  point, 
thus :  "  Though  if  you  should  conclude  the  particular  pile  of 
rubbish  on  which  the  plaintiff  was  injured  had  not  been  on  the 
street  over  a  day  or  two,  if  you  find  that  others  of  a  similar 
character  had  previously,  from  time  to  time,  occupied  substan- 
tially the  same  place,  so  that  the  one  complained  of  was  but  a 
later  one  of  a  series  of  such  obstructions,  the  municipality  may 
be  affected  with  notice,  if,  considering  the  extent  of  travel  upon 
Jefferson  street,  the  demands  of  the  public  thereon,  and  the 
period  of  time  over  which  such  obstruction  extended,  and  in 
view  of  the  law  already  stated  as  to  the  duties  of  borough  offi- 
cer's in  this  behalf,  you  think  they  should,  in  the  exercise  of  rea- 
sonable diligence,  have  known  of  the  obstruction." 

Considering  the  whole  charge,  on  the  question  of  notice,  the 
case  was  clearly  and  correctly  submitted  to  the  jury.  They 
were  instructed  that  they  might  infer,  if  from  the  character  of 
the  obstiuction  it  was  conspicuous  or  noticeable,  and  if  it  had 
been  long  continued,  that  the  borough  had  notice  of  it. 
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But  an  affirmance  of  plaintiff's  third  point  would  have  been 
error.     Knowledge  by  a  member  of  councils  of  a  nuisance  is 
not  of  itself  notice  to  the  borough ;  to  so  hold,  would  make  the 
borough  answerable  for  every  individual  violation  of  municipal 
law  and  ordinances  by  all  its  members.     As  this  borough  does 
not  seem  to  have  had  a  street  committee,  commissioner  of  high- 
ways, or  other  officers  to  whom  was  specially  confided  the  duty 
of  supervising  the  streets,  that  duty  must  necessarily  be  con- 
sidered as  resting  with  the  borough  councils  as  a  body ;  express 
notice  given  to  any  one  of  these  in  his  official  capacity  of  a  viola- 
tion of  borough  law  would  be  notice  to  the  body  of  which  he 
was  a  member;  but  his  knowledge  and  acts  as  an  individual 
are  not  notice  to  the  municipality  of  which  he  is  an  official 
representative.     Assuming  each  member  to  have  been  an  agent 
of  the  borough  in  the  supervision  of  its  streets,  and  the  knowl- 
edge of  the  agent  to  have  been  the  knowledge  of  his  principal, 
that  knowledge  must  come  to  him  in  the  course  of  the  transac- 
tion of  the  business  of  his  principal.    Here,  Schenk's  knowledge, 
if  he  had  such  knowledge,  came  to  him  as  an  individual  lot 
owner,  engaged  in  the  improvement  of  his  lot ;  this  had  no 
relation  to  his  official  duty  as  councilman ;  he  was  performing 
no  duty  as  a  member  of  that  body,  but  was  in  fact  answerable 
to  it  for  the  manner  in  which  he  conducted  his  improvement  as 
a  lot  owner.     The  council  could  have  notified  him  to  stop  plac- 
ing earth  unnecessarily  on  the  street,  and  leaving  it  there ;  could 
have  had  him  arrested  for  the  violation  of  the  borough  ordin- 
ances prohibiting  such  obstruction,  if  he  pei'sisted;  and  this 
because  he  was  not  in  that  particular  business  a  councilman 
acting  in  his  official  capacity,  but  was  acting  as  an  individual 
lot  owner  in  violation  of  the  borough  law.     The  case  would 
have  been  otherwise,  had  he,  as  councilman,  been  superintend- 
ing and  directing  the  excavation  of  a  street  or  sidewalk  for 
the  borough  ;  under  such  circumstances,  knowledge  on  his  part 
would  have  been  the  knowledge  of  the  principal.     And  while 
thus  officially  acting,  he  would  not  have  been  personally  answer- 
able to  third  parties,  but  his  principal  would  have  been  affected 
with  notice  of  his  acts  within  the  scope  of  his  authority,  and 
would  have  been  alone  answerable.     But  in  this  case  his  personal 
responsibility  is  wholly  unimpaired,  because  his  acts  were  unoffi- 
cial.    To  say  that  because  Schenk  knew  of  the  unsafe  method, 
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therefore  his  principal,  the  borough,  knew,  would  compel  us  to 
go  further  and  say,  as  the  borough  knew  its  agent,  Schenk,  was 
wrongfully  obstructing  the  street,  the  agent  is  not  answerable 
to  the  principal  for  any  injury  caused  thereby ;  this  would  leave 
every  member  of  councils  free  to  adopt  dangerous  methods  for 
the  improvement  of  his  own  property,  and  at  the  same  time 
leave  the  borough  answerable  to  the  general  public  for  the 
damages  consequent  upon  his  acts ;  that  is,  the  boi*ough  would 
become  insurers  of  its  ofScers  against  responsibility  for  individ- 
ual wrongful  acts. 

While  the  court  came  dangerously  near  giving  the  erroneous 
instruction  asked  for,  it  did  not  in  fact  give  it,  and  the  jury 
went  to  their  room  controlled  by  the  correct  instructions  in  the 
general  charge,  and  the  answer  to  defendant's  second  point 
Therefore  this  assignment  of  error  is  not  sustained. 

The  fourth  and  fifth  assignments  raise  in  effect  the  same 
question  as  the  second  and  require  no  further  notice. 

The  sixth  is  to  the  refusal  of  a  pmyer  for  peremptory  instruc- 
tion for  defendant.  The  case  was  clearly  one  for  the  jury,  and 
the  court  could  not,  without  error,  have  withdrawn  it  from 
them.  All  the  assignments  of  error  are  overruled,  and  the 
judgment  is  affirmed. 


James  Ward  v.  J.  D.  Jack,  Executor  of  J.  S.  Neel,  De- 
ceased, Appellant. 

Statute  of  UmUaiions  —  Acknowledgment  of  indebtedness -- Promise  io 
pay. 

An  acknowledgraent  and  promise  to  pay  a  debt  sufficient  to  toll  the 
bar  of  the  statute  of  limitations,  must  contain  a  clear  and  unequivocal  ac- 
knowledgment of  the  debt,  a  specification  of  the  amount  of  it,  or  a  refer- 
ence to  something  by  which  tho  amount  can  be  definitely  and  oertainlj 
ascertained,  and  an  express  or  implied  promise  to  pay  it. 

In  an  action  to  recover  a  debt  alleged  to  have  been  barred  by  the  statate 
of  limitations,  the  plaintiff  produced  a  witness  who  testified  as  follows: 
••  N  (the  debtor)  and  I  were  sitting  on  some  lumber,  and  W  (the  creditor) 
came  down  and  asked  N  about  his  books,  he  asked  N  about  the  settlement 
of  his  books.  N  said :  '  Mr.  W,  that  ought  to  have  been  settled  loog  ago, 
and  you  shall  have  your  money  inside  of  ten  days ;  *  before  this,  thoagh, 
W  said  to  him  that  the  limitation  was  about  to  out  him  out.    N  replied  to 
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him,  *  Mr.  W,  I  wouldn^t  allow  that  limitation  to  cut  you  out  if  it  was  now, 
if  it  was  six  years  now.^  He  said  that  he  would  have  F  look  after  the 
books."  HeUi,  that  the  evidence  was  too  vague  and  uncertain  justly  to  be 
regarded  as  an  identification  of  the  debt,  or  such  a  reference  as  the  law 
required  as  a  substitute  for  it. 

Argued  Oct.  22, 1895.  Appeal,  No.  203,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Washington  County,  Feb- 
ruary T.,  1891,  No.  871,  on  verdict  for  plaintiflE.  Before  Ster- 
KETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Reversed. 

Assumpsit  to  recover  an  alleged  balance  due  for  work  as  a 
blacksmith.     Before  McIlvainb,  P.  J. 

At  the  trial  plaintiff  supported  his  claim  by  the  production 
of  small  passbooks  which  were  in  the  possession  of  Mr.  Neel 
for  years,  and  were  produced,  by  the  executor,  under  notice. 
The  plaintiff's  claim  covered  work  done  by  him  from  the  sum- 
mer of  1876  to  June,  1883.  His  suit  was  brought  January  22, 
1891.  Between  June,  1883,  and  January,  1891,  the  plaintiff 
had  continued  in  the  employ  of  J.  S.  Neel,  being  paid  by  the 
day  for  his  labor  and  admitted  that  he  had  been  fully  paid. 
Shortly  after  tlie  date  at  which  the  suit  was  brought,  the  de- 
fendant, Mr.  Neel,  who  was  much  broken  in  health,  went  to 
California,  by  the  advice  of  his  physician,  and  after  lingering 
there  for  some  time  died,  in  1893,  and  J,  D.  Jack,  his  executor, 
has  been  substituted  upon  the  record  as  defendant.  Mr.  Neel 
denied  that  he  was  indebted  to  the  defendant  in  any  sum  what- 
ever, and  his  deposition  taken  at  Los  Angeles,  Gal.,  on  Feb- 
ruary 10,  1893,  was  offered  in  evidence. 

To  meet  the  defendant's  claim  that  the  debt  was  baiTcd  by 
the  statute  of  limitations,  plaintiff  produced  G.  J.  Watson, 
who  testified  as  to  a  conversation  between  Ward  and  Neel  in 
1889  as  follows: 

Well,  state  how  it  occurred,  and  what  you  heard  the  parties 
say  ?  Mr.  Neel  and  I  were  sitting  on  some  lumber  and  Mr. 
Ward  came  down  and  asked  Mr.  Neel  about  his  books. 

Who  was  sitting  with  you  ?     Mr.  Neel. 

Who  came  down  ?     Mr.  Ward. 

And  what  did  he  say?  He  asked  Mr.  Neel  about  the  settle- 
ment of  his  books. 

Vol.  cLxxn — 27 
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Well  ?  Mr.  Neel  says,  Mr.  Ward,  that  ought  to  have  been 
settled  long  ago,  and  you  shall  have  your  money  inside  of  ten 
days  ;  before  this,  though,  Mr.  Ward  said  to  him  that  the  limi- 
tation was  about  to  cut  him  out. 

Well,  what  did  Neel  reply  to  that?  Neel  replied  to  him, 
Mr.  Ward,  My  God  I  I  wouldn't  allow  that  limitation  to  cut  you 
out  if  it  was  now,  if  it  was  six  years  now. 

Did  he  say  who  he  would  direct  to  settle  the  books  and  ascer- 
tain the  balance  ?  Yes,  sir,  he  said  he  would  have  Flint  to  look 
for  the  books. 

Did  you  hear  anything  further?  No,  sir,  I  don't  recollect  of 
anything  further. 

The  court  refused  binding  instructions  for  the  defendant, 
and  submitted  the  case  to  the  jury. 

Verdict  and  judgment  for  plaintiff  $1,728.60.  Defendant 
appealed. 

Hrror  assiffned  was  above  instruction. 

A.  M.  Todd^  James  A,  Wiley  with  him,  for  appellant. — ^A 
promise,  to  toll  the  statute,  should  ^^  be  proved  in  a  clear  and 
explicit  manner:"  Wambold  v.  Hoover,  110  Pa.  9 ;  "  must  be 
clear,  distinct  and  unequivocal,  and  must  be  consistent  with  a 
promise  to  pay : "  Keener  v.  Zartman,  144  Pa.  179 ;  must  be 
^*  unqualified  and  consistent  with  a  promise  to  pay  on  demand. 
It  must  not  be  accompanied  by  such  other  expressions  as  indi- 
cate a  willingness  to  pay  at  some  future  time : "  Kingston  Bank 
v.  Patton,  14  Pa.  479 ;  *'  no  implication  less  than  this  will  toll  the 
statute:"  La  wson  v.  McCartney,  104  Pa.  356 ;  ^^  must  be  a  clear 
and  unambiguous  recognition  of  an  existing  debt:  "  Wesner  v. 
Stein  &  Green  wait,  97  Pa.  822;  must  be  '^an  admission  consis- 
tent with  a  promise  to  pay : "  Palmer  v.  Gillespie,  95  Pa.  840 ; 
must  be  ^'  either  an  express  promise  to  pay,  or  an  acknowledg- 
ment of  a  debt,  not  only  consistent  with  a  promise  to  pay,  but 
60  distinct  and  unequivocal  as  to  leave  no  doubt  or  hesitation 
as  to  the  debtor's  meaning  and  intention : "  Miller  v.  Miller, 
187  Pa.  47.  To  the  same  effect  are  Fawcett  v.  Fawcett,  95  Pa. 
876;  Simrell  v.  Miller,  169  Pa.  826,  and  numerous  other  cases 
decided  by  this  court. 

The  jurj'  should  not  have  been  allowed  to  consider  the  testi- 
mony in  this  case :  Johns  v.  Lantz,  68  Pa.  824. 
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T.  Jeff,  DuneaUy  for  appellee. — The  court  was  right  in  sub- 
mitting the  case  to  the  jury.  The  jury  was  right  in  its  verdict : 
Painter's  App.,  18  W-  N.  C.  441 ;  Barwell  v.  Wirtli,  61  Pa. 
186 ;  Patterson  v.  Dushane,  116  Pa.  835 ;  19  Am.  &  Eng.  Euoy. 
of  Law,  684 ;  Lawson  v.  McCartney,  104  Pa.  858 ;  Laid  v. 
Jaeckel,  19  Phila.  840;  Croman  v.  StuU,  119  Pa.  92;  Morgan 
V.  Kirkpatrick,  18  Phila.  401 ;  Davis  v.  Steiner,  14  Pa.  278 ; 
Hazlebaker  v.  Reeves,  12  Pa.  265 ;  Wells  v.  Wilson,  140  Pa. 
646. 

When  a  promise  is  not  accompanied  with  a  specification  of 
the  amount,  it  is  sufficient  if  thei'e  be  in  the  conversation  ^^  a 
reference  to  something ; "  as  the  note,  book  accounts,  particu- 
lar transaction,  or  article  whose  price  was  agreed  upon,  ^'  by 
which  such  amounts  can  be  definitely  ascertained :  "  Landis  v. 
Roth,  109  Pa.  624 ;  Patton's  Exr.  v.  Hassinger,  69  Pa.  815 ; 
18  Am.  &  Eng.  Ency.  of  Law,  757 ;  Schmidt  v.  Pfau,  114  111. 
494;  DeForrest  v.  Hunt,  8  Conn.  184;  Lord  v.  Harvey,  8 
Conn.  272. 

When  there  has  been  a  conflict  of  testimony  as  to  a  new 
pi'omise,  or  to  facts  that  were  intended  to  toll  the  bar  of  the 
statute  of  limitations,  the  question  must  be  submitted  to  the 
jury:  Thompson  v.  Kauffelt,  110  Pa.  209;  Mason  v.  Ammon, 
117  Pa.  127 ;  Maynes  v.  Atwater,  88  Pa.  496 ;  Brubaker  v. 
Okeson,  86  Pa.  521 ;  Potts  v.  Davenport,  79  111.  455 ;  19  Am.  & 
Eng.  Ency.  of  Law,  656,  657  ;  Codding  v.  Wood,  112  Pa.  879  ; 
Cunningham  y.  Camb.  Say.  Bk.,  188  Mass.  482 ;  Coxe  y.  Wol- 
cott,  27  Pa.  159 ;  Cook  v.  Martin,  29  Conn.  66 ;  Whitney  y. 
Bigelow,  4  Pick.  Ill,  112 ;  18  Am.  &  Eng.  Ency.  of  Law,  757 ; 
Pinkerton  y.  Bailey,  8  Wend.  600 ;  Stilwell  y.  Cope,  4  Denio, 
226 ;  Wesner  y.  Stein  et  al.,  97  Pa.  824 ;  Palmer  v.  Gillespie, 
95  Pa.  844;  Fawcett  y.  Fawcett,  95  Pa.  879,  880;  Steel  y. 
Steel,  12  Pa.  65 ;  Johns  y.  Lantz,  68  Pa.  825 ;  Lawson  y.  Mc- 
Cartney, 104  Pa.  857  ;  Criswell  y.  Criswell,  56  Pa.  181. 

Opinion  by  Mb.  Justice  McCollitm,  January  6, 1896 :  . 

The  learned  court  below  properly  characterized  the  plain- 
tiff's claim  as  stale,  and  held  that  under  the  pleadings  he  could 
not  recover  upon  it  unless  the  bar  of  the  statute  was  removed 
by  the  conversation  testified  to  by  Watson.  The  case  was  sub- 
mitted to  the  jury  under  instructions  which  allowed  them  to 
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find,  in  the  conversation  referred  to,  a  clear  and  unequivocal 
acknowledgment  of  the  claim,  a  reference  by  which  the  amount 
of  it  could  be  definitely  ascertained,  and  a  promise  to  pay  it. 
Whether  the  conversation  authorized  the  conclusions  drawn 
from  it  is  the  principal  question  to  be  considered  on  this  appeal. 
It  was  brief  and  we  quote  the  material  part  of  it.     Watson  said : 

*  Mr.  Neel  and  I  were  sitting  on  some  lumber,  and  Mr.  Ward 
came  down  and  asked  Mr.  Neel  about  his  books.  He  asked 
Mr.  Neel  about  the  settlement  of  his  books.     Mr.  Neel  said, 

*  Mr.  Ward,  that  ought  to  have  been  settled  long  ago  and  you 
shall  have  your  money  inside  of  ten  days ;  before  this  though 
Mr.  Ward  said  to  him  that  the  limitation  was  about  to  cut  him 
out.  Neel  replied  to  him,  Mr.  Ward,  I  wouldn't  allow  that  lim- 
itation to  cut  you  out  if  it  was  now,  if  it  was  six  yeare  now. 
He  said  he  would  have  Flint  look  after  the  books.' "  There  was 
nothing  developed  in  the  cross-examination  of  the  witness 
which  qualified  his  testimony  as  we  have  quoted  it,  and  we 
must  therefore  accept  it  as  a  correct  statement  of  the  conversa- 
tion relied  on  by  the  plaintiff  to  toll  the  bar  of  the  statute.  In 
order  to  give  it  the  effect  he  claims  it  is  entitled  to,  it  must  be 
held  to  contain  a  clear  and  unequivocal  acknowledgment  of 
the  debt,  a  specification  of  the  amount  of  it,  or  a  reference  to 
something  by  which  the  amount  can  be  definitely  and  certainly 
ascertained,  and  an  express  or  implied  promise  to  pay  it.  If 
these  essentials  to  the  maintenance  of  the  suit  are  included  in 
the  conversation  detailed  by  Watson  they  must  be  found  in 
that  part  of  it  which  may  be  correctly  summarized  thus: 
"  Ward  asked  Neel  about  the  settlement  of  his  books,"  and 
Neel  replied,  "  that  ought  to  have  been  settled  long  ago  and 
you  shall  have  your  money  within  ten  days."  The  expression 
**you  shall  have  your  money"  means  no  more  than  the  words 
"  I  will  pay  you  all  I  owe  you,"  and  these  were  regarded  as 
insufficient  in  Miller  v.  Baschore,  88  Pa.  856,  to  remove  the 
bar  of  the  statute,  although  they  plainly  referred  to  the  balance 
due  on  Miller's  note  which  Baschore  then  held.  In  Landis  v. 
Roth,  109  Pa.  621,  the  promise  of  the  former  was  expi-ess  and 
related  to  a  note  which  the  latter  held,  and  it  was  adjudged 
insufficient,  although  it  was  not  shown  that  ^^  Landis  had  given 
Roth  any  other  note  than  the  one  in  suit."  These  decisions 
followed  the  rule  on  which  Burr  v.  Burr,  26  Pa.  284,  was  de* 
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termined,  and  in  which  Knox,  J.,  speaking  for  this  court  on 
the  subject  we  are  now  considering  said:  "The  better  rule 
undoubtedly  is  that  the  acknowledgment  must  not  only  be 
clear,  distinct  and  unequivocal,  of  the  existence  of  a  debt  but 
that  it  must  also  be  plainly  referable  to  the  very  debt  upon 
which  the  action  is  based.  It  mattera  not  where  the  uncer- 
tainty lies,  whether  in  the  acknowledgment  or  in  the  identifi- 
cation, its  existence  is  equally  fatal  to  the  plaintiflPs  recovery." 
We  cite  these  .cases  as  illustrations  of  the  rule  in  regard  to  the 
identification  of  the  debt  alleged  to  have  been  acknowledged 
and  because  we  think  the  case  in  hand  is  fairly  governed  by 
them.  "  Ward  asked  Neel  about  the  settlement  of  his  books," 
is  too  vague  and  uncertain  to  be  justly  regarded  as  an  identifi- 
cation of  the  debt  or  such  a  reference  as  the  law  requires  as  a 
substitute  for  it. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


172  421' 

22  SC  M87 

The  Enterprise  Oil  and  Gas  Company,  Appellant,  v.  |  ^24sc»i76 
National  Transit  Company.  172       421 

35  so  485 

TenarUs  in  common — Liability  to  account — Action— Assumpsit. 

Assumpsit  can  only  be  maintained  by  one  cotenant  against  another  on 
an  express  promise  to  pay  rent,  or  to  account.  In  the  absence  of  an  ex- 
press promise  of  a  liquidated  sum,  all  a  cotenant  is  obliged  to  account  for 
is  a  share  of  the  profits. 

Lease— on  and  gas  lease — Assumpsit — Cotenants. 

Several  co tenants  of  an  oil  lease  assigned  the  lease  to  an  operator  who 
was  to  deliver  to  them  a  part  of  the  product.  One  of  the  joint  owners  did 
not  join  in  the  assignment,  and  notified  the  assignee  not  to  deliver  any  oil 
to  his  cotenants.  Held  (1)  that  the  party  not  joining  in  the  assignment 
was  not  entitled  to  his  share  of  the  oil  without  proving  that  his  cotenants 
had  received  more  than  their  shai'e ;  (2)  that  if  he  chose  to  affirm  it,  he 
must  take  his  share  with  the  others  upon  a  distribution  of  the  royalty  after 
deducting  all  proper  charges  and  expenses ;  (3)  that  if  he  did  not  affirm 
the  lease,  he  had  no  claim  to  any  share  in  the  royalty,  and  could  only  look 
to  the  lessee  as  a  cotenant  who  had  not  acquired  his  title. 

Argued  Oct.  22,  1895.  Appeal,  No.  205,  October  Term, 
1895,  by  plaintiff,  from  judgment  of  C.  P.  Butler  County, 
Dec.  T.,  1895,  No.  71,  on  verdict  for  defendant.    Before  Steu- 
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B£TT,  C.  J.,  Gbebk,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Reversed. 

Assampsit  to  recover  royalties  under  an  oil  lease.  Before 
Greer,  P.  J. 

The  caption  of  the  case  as  it  stood  upon  the  record  was  as 
follows :  C.  J.  D.  Strohecker,  J.  H.  Latchaw,  J.  D.  Stauffer, 
J.  T.  Johnson,  W.  A.  Goehring,  Householder  and  Jones,  C. 
M.  Root,  S.  M.  Kidd,  Geo.  Snyder,  S.  E.  Neice  and  R.  M.  Har- 
per, partners  doing  business  under  the  firm  name  of  the  Enter- 
prise Oil  &  Gas  Company,  vs.  National  Transit  Company. 

At  the  trial  it  appeared  that  in  October,  1889,  C.  J.  D.  Stro- 
hecker was  the  owner  of  several  oil  and  gas  leases.  In  that 
year  he  assigned  said  leases  to  the  Enterprise  Oil  &  Gas  Com- 
pany. It  appeared  that  the  Enterprise  Oil  &  Gas  Company 
was  an  association  of  partnerahip  in  which  there  were  thirty-two 
shares,  each  share  being  valued  at  $100.  The  company  was 
not  organized  as  a  limited  partnership,  nor  as  a  corporation. 
J.  T.  Johnson  denied  that  he  had  joined  any  such  partnership, 
and  claimed  that  Strohecker  had  sold  to  him  for  $200  an  un- 
divided one  sixteenth  in  all  of  the  leases. 

On  October  17, 1890,  by  an  instrument  in  writing,  the  Enter- 
prise Oil  &  Gas  Co.  assigned  to  J.  M.  Latchaw  one  half  of  the 
leases,  retaining  a  royalty  of  one  eighth.  Latchaw  subsequently 
formed  a  company  called  the  Latchaw  Armor  Company.  A  well 
was  drilled,  and  oil  found  in  paying  quantities.  One  eighth  of 
the  oil  was  run  into  the  lines  of  the  National  Tmnsit  Company 
in  the  name  and  to  the  credit  of  the  Enterprise  Oil  &  Gas  Com- 
pany. On  October  1,  1893,  the  latter  company  had  1068  bar- 
rels to  its  credit.  About  this  time  John  T.  Johnson  notified 
the  National  Transit  Company  not  to  deliver  any  oil  to  the 
Enterprise  Oil  &  Gas  Company.  Johnson  alleged  that  he  had 
bought  one  sixteenth  of  the  leases  from  Strohecker,  but  that  be 
had  never  entered  into  any  partnership  with  the  other  tenants 
in  common.  The  attorney  for  the  National  Transit  Company 
filed  an  affidavit  of  defense  setting  forth  inter  alia,  ^^  The  lease 
under  which  said  well  was  drilled  was  made  by  Keziah  Allen 
to  C.  J.  D.  Strohecker.  The  said  C.  J.  D.  Strohecker  by  assign- 
ment in  writing  bearing  date  the day  of ,  assigned  and 

conveyed  to  J.  T.  Johnson  the  undivided  one  sixteenth  interest 
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in  the  lease  covering  the  western  half  of  the  Keziah  Allen  farm. 
The  said  J.  T.  Johnson  has  never  sold  or  in  any  wise  parted 
with  his  one  sixteenth  interest  of  the  lease  in  suit.  The  oil  in 
controversy  in  this  suit  was  produced  from  said  one  sixteenth 
interest  so  owned  by  the  said  J.  T.  Johnson  and  was  delivered 
by  the  said  defendant  company  to  the  said  J.  T.  Johnson  in  the 
usual  course  of  its  business.  The  National  Transit  Company 
has  not  in  its  custody  or  possession  any  oil  belonging  to  the 
said  plaintiffs,"  etc. 

Johnson  also  filed  an  affidavit  to  the  same  effect. 

Plaintiff's  points  were  as  follows : 

1.  The  plaintiffs  have  shown  a  perfect  paper  title  for  the 
land  covered  by  a  written  lease  on  the  Keziah  Allen  farm  out  of 
which  the  oil  in  suit  was  produced,  and  to  overcome  said  writ>- 
ing  by  parol  proof  it  must  be  by  the  testimony  of  two  witnesses 
or  what  is  equivalent  to  two.  Answer:  That  is  the  law  as 
regards  the  ordinary  transaction  in  land,  and  the  defendant 
here  does  not  claim  under  a  writing,  but  claims  under  the 
arrangement  he  had  made  with  Mr.  Strohecker,  as  detailed  by 
him ;  yoti  have  his  testimony  and  the  testimony  of  Mr.  Nichols 
as  to  what  occurred  when  he  made  the  purchase  of  the  un- 
divided one  sixteenth;  with  this  qualification  we  affirm  this 
point.  [1] 

2.  Defendant  company,  to  avoid  a  recovery  of  the  oil  in  suit 
and  in  their  possession,  sets  up  a  parol  contract  for  a  sixteenth 
interest  in  the  Keziah  Allen  lease ;  to  take  a  parol  sale  of  land 
out  of  the  statute  of  frauds  and  perjuries  the  contract  must  be 
shown  by  clear  and  satisfactory  proof,  the  land  must  be  clearly 
designated,  the  boundaries  fixed,  exclusive  possession  taken  in 
pui'suance  of  the  contract  and  continued,  and  purchase  money 
paid  and  such  valuable  improvements  made  on  the  land  as  can- 
not be  compensated  in  damages.  Answer :  As  a  question  of 
law  we  affirm  this  point ;  that  is  the  law ;  but  in  this  case  the 
smt  is  brought  for  money,  the  value  and  price  of  oil  that  has 
been  produced  on  this  lease,  and  we  do  not  think  that  the  same 
strict  rule  is  in  force  as  to  this  case.  [2] 

6.  If  the  jury  believe  that  J.  T.  Johnson  purchased  a  six- 
teenth interest  in  the  Keziah  Allen  farm  along  with  other  leases 
not  located  or  boundaries  defined,  and  no  possession  taken  exclu- 
sive of  other  interests  in  said  leases,  there  can  be  no  recovery 
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and  the  verdict  should  be  for  the  plaintiffs.  Ai%9wer:  We  will 
not  affirm  that  in  that  shape ;  where  a  man  buys  land  or  an 
interest  in  land  and  takes  such  possession  and  such  control  as 
others  interested  in  it  with  him  take,  he  has  taken  then  such 
possession  as  the  law  requires  that  he  should  have,  to  take  the 
case  out  of  the  statutes ;  he  has  no  right  to  any  other  posses- 
sion, and  if  Mr.  Johnson  took  such  possession  as  other  men  took 
who  had  undivided  interests  in  the  oil  well,  contributed  towards 
the  drilling  and  operating  of  it,  he  would  have  such  possession 
as  the  law  would  require  him  to  have  to  take  the  case  out  of 
the  statutes  of  frauds  and  perjuries.  [3] 

6.  In  order  for  the  defendant  company  to  prevent  a  recovery 
it  is  incumbent  on  said  defendant  company  to  show  that  J.  T. 
Johnson  had  a  valid  title  to  the  one  sixteenth  in  the  Keziah 
Allen  lease  out  of  which  the  oil  in  suit  was  produced.  Answer  : 
We  affirm  that  and  say  that  if  you  believe  that  Mr.  Johnson 
purchased  the  undivided  one  sixteenth  interest  in  this  Keziah 
Allen  lease  before  the  organization  of  this  company  and  that 
he  never  joined  the  company,  never  became  a  partner  in  any 
way  and  paid  his  money,  that  he  would  have  such  a  valid  inter- 
est and  title  as  would  entitle  him  to  recover  this  money.  [4] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assiffned  were,  (1-4)  above  instructions,  quoting  them. 

Lev.  MaQmstion^  J.  O.  Vanderlin  with  him,  for  appellant. — 
Persons  holding  themselves  out  to  third  parties  and  dealing 
with  them  as  partners  will  be  bound  to  such  third  parties  as 
partners,  even  though  there  may  have  been  no  agreement  of 
partnership  among  themselves. 

If  Johnson  owned  no  interest  in  this  lease,  he  could  not  re- 
cover any  part  of  the  oil.  If  he  owned  an  interest  in  the  Enter- 
prise Oil  &  Gas  Company,  he  was  entitled  to  recover  his  pro 
rata  share  of  the  oil  after  the  expenses  of  the  company  were 
paid.  The  plaintiff  never  refused  to  give  him  his  proportionate 
share  of  the  oil  as  a  member  of  the  Enterprise  Oil  &  Gds  Com- 
pany ;  but  upon  what  theory  the  court  and  the  jury  by  their 
verdict  for  defendant  gave  him  all  the  oil  run  into  the  line  of 
the  National  Transit  Company  is  an  anomaly  in  law. 


Digitized  by  VjOOQIC 


GAS  CO.,  AppeUant,  v.  TRANSIT  CO.  425 

1896.]  Arguments— Opinion  of  the  Court. 

R.  P.  Scatty  for  appellee. — Johnson  must  be  treated  as  the 
owner  of  a  separate,  undivided  one  sixteenth  interest  in  said 
leases  for  the  production  of  oil :  Dunham  v.  Loverock,  168  Pa. 
1S7  ;  Butler  Savings  Bank  v.  Osborne,  169  Pa.  10. 

The  fact  that  said  owners  operated  said  leases,  drilled  wells 
thereon,  pumped  the  same  and  paid  his  or  their  respective 
shares  of  the  cost  and  expense  incuiTed  therein,  did  not  consti- 
tute them  partners :  Dunham  v.  Loverock,  158  Pa.  197  ;  Bank 
v.  Osborne,  159  Pa.  10 ;  Taylor  v.  Fried,  161  Pa.  53. 

A  grant  of  the  exclusive  i-ight  and  privilege  of  digging  and 
boring  for  oil  must  be  treated  as  a  lease  for  the  production  of 
oil,  and  not  as  a  sale  of  the  oil  or  of  an  interest  in  the  land : 
Duffield  V.  Hue,  129  Pa.  94. 

Opinion  by  Mb.  Justice  Mitchell,  January  6, 1896  : 
This  case  was  unfortunately  tried  on  a  wrong  theory  through- 
out. The  oil  was  received  by  the  defendant  for  account  of 
plaintiff,  and  so  credited  on  the  defendant's  books.  Prima 
facie  therefore  it  belonged  to  plaintiff,  and  though  it  would  be 
a  good  defense  to  show  that  it  was  claimed  by  the  real  owner, 
yet  such  defense  involved  the  burden  of  pix)of  that  the  claimant 
had  in  fact  the  better  title.  This  the  defendant  entirely  failed 
to  show.  It  defended  on  Johnson's  title,  or  rather  permitted 
him  to  do  so  in  its  name. 

Johnson's  interest,  as  agreed  by  all  parties,  was  an  undivided 
sixteenth.  Whether  it  was  a  sixteenth  in  the  partnership,  or  a 
sixteenth  in  the  leases  as  a  tenant  in  common,  the  issue  on 
which  the  jury  were  permitted  to  find  a  verdict,  was,  for  the 
purposes  of  this  case  entirely  immaterial.  In  either  aspect,  as 
already  said,  his  interest  was  undivided,  and  he  never  had  any 
sepai'ate  possession  either  of  the  land  or  of  the  oil.  There  was 
uot  only  no  evidence  that  this  particular  oil  was  his,  but  on  the 
contrary  a  prima  facies  that  it  was  the  plaintiff's.  It  was  de- 
livered by  their  lessee  to  the  defendant  as  a  carrier  for  them. 
The  possession  of  the  carrier  was  their  possession  as  against  all 
the  world  but  a  claimant  slK)wing  a  better  title.  The  utmost 
that  Johnson  showed,  even  on  his  own  claim  to  be  a  tenant  in 
common,  was  that  as  to  one  sixteenth  of  the  oil  his  title  was 
the  same,  as  good  but  no  better  than  that  of  the  other  fifteen 
cotenants  represented  by  the  plaintiffs.    The  status  of  the  case 
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even  in  the  most  favorable  light  for  Johnson,  was  the  same  as 
if  he  had  been  suing  his  cotenants  for  his  share  of  the  profits 
of  the  land. 

The  lights  and  remedies  of  tenants  in  common  among  them- 
selves have  been  the  subject  of  some  discussion  in  this  state. 
At  common  law,  as  each  was  entitled  to  the  joint  possession  of 
the  whole,  there  was  no  liability  to  account  to  each  other,  except 
upon  an  express  agreement  to  act  as  bailiff,  or  ah  actual  ouster 
which  would  sustain  an  ejectment  for  restoi-ation  of  possession 
and  mesne  profits.  The  act  of  4  Anne,  c.  16,  sec.  27,  dispensed 
with  the  necessity  of  express  appointment  as  bailiff,  and  gave  an 
action  of  account  against  the  cotenant^^ receiving  mora  than 
comes  to  his  just  share  or  proportion,"  and  in  this  state  it  has 
been  settled  after  some  variance  of  opinion,  that  the  action  is  not 
necessarily  in  account  render,  but  where  there  has  been  an  ex- 
press promise,  it  may  be  in  assumpsit  Gillis  v.  McKinney,  6 
W.  &  S.  78.  In  Borrell's  Adm.  v.  Borrell,  88  Pa.  492,  the  ma- 
jority of  the  court  sustained  assumpsit  on  an  implied  obligation 
to  account,  but  this  case  was  practically  overruled  in  Kline  v. 
Jacobs,  68  Pa.  57,  where  the  subject  was  discussed  by  Shars- 
WOOD,  J.,  and  the  rule  clearly  laid  down  that  there  is  no  implied 
obligation  to  account  for  mere  use  and  occupation  by  one  tenant 
in  common,  who  has  by  his  title  a  right  of  possession  of  the  whole, 
although  it  is  joint,  and  that  assumpsit  can  only  be  maintained 
on  an  express  promise  to  pay  rent  or  to  account.  The  best 
summary  of  the  law  in  our  own  books  will  be  found  in  the  ad- 
mirably clear  and  accurate  opinion  of  Judge  Thaybb  in  Norris 
V.  Gould,  15  Weekly  Notes,  187. 

But  all  of  our  cases  including  even  those  which  have  most 
favored  the  action  in  assumpsit,  such  as  Borrell  v.  Borrell,  supra, 
and  Luck  v.  Luck,  113  Pa.  256,  have  held  that  unless  on  an 
express  promise  of  a  liquidated  sum,  all  the  cotenant  is  obliged 
to  account  for  is  a  share  of  the  profits.  The  utmost  therefore 
that  Johnson  could  have  ^covered  if  this  had  been  a  direct 
action  against  his  cotenants  would  have  been  the  excess  which 
they  had  received  over  their  proper  share  of  fifteen  sixteenths. 
But  he  was  allowed  to  recover  the  whole  of  the  oil  in  contith 
versy  on  the  ground  that  as  a  tenant  in  common  of  one  six- 
teenth he  was  entitled  to  one  sixteenth  of  the  entire  product 
of  the  lease,  without  having  given  a  scintilla  of  evidence  that 
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any  of  his  ootenants  had  received  more  than  their  due  share. 
Under  the  evidence  as  it  stood  there  was  no  defense  at  all 
made  out,  and  the  jury  should  have  been  directed  to  find  for 
plaintiffs  for  the  full  amount  of  the  oil. 

There  is  another  diflBculty  in  the  way  of  Johnson's  title  in 
the  present  case.  The  oil  in  controversy  was  delivered  by  the 
lessee  to  his  lessors  the  plaintiffs  as  rent  under  his  lease.  John- 
son cannot  affirm  and  i-epudiate  the  lease  in  the  same  breath. 
If  he  is  a  party  to  it,  he  must  take  his  share  as  the  others  do 
upon  a  distribution  of  the  rent  after  deducting  all  proper  charges 
and  expenses.  If  he  is  not  a  party  to  the  lease  he  has  no  claim 
to  any  share  in  the  rent,  and  must  look  to  the  lessee  as  a  co- 
tenant  who  has  not  acquired  his  title. 

Judgment  reversed  and  venire  de  novo  awarded. 
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K.  K.  Johnston  and  J.  N.  Johnston,  Appellants,  v.  E.  E. 
Price,  A.  C.  Price,  B.  D.  Tillinghast,  D.  Stewart  and 
C.  J.  Watt. 

[Marked  to  be  reported.] 

EquUy^-Jurisdtclion — Bemedy  at  law.  ~T72~      427 

In  order  to  oust  the  junsdiction  of  a  court  of  equity  the  remedy  or  sup-  j  f  36  SO  ^8 
posed  remedy  at  law,  must  be  full,  adequate  and  complete.  fi72    427I 

Equitable  junsdiction  does  not  depend  on  the  want  of  a  common  law     {226^»587 
remedy,  but  may  be  sustained  on  the  ground  that  it  is  the  most  convenient 
remedy. 

The  extension  of  the  remedy  at  law  to  cases  originally  within  the  juris- 
diction of  a  court  of  equity  is  no  bar  to  a  chancery  proceeding  for  the  same 
cause. 

Equity  seeks  to  prevent  unnecessary  litigation  by  disposing  in  any  one 
proceeding  of  all  tiie  questions  which  arise  affecting  many  persons. 

EquUy — Partnership— Diseovery-^AccaurUs^OH  Lease. 

Where  plaintiffs  and  defendants  are  the  owners  as  tenants  in  common 
of  an  oil  lease,  and  are  also  partners  in  the  machinery  and  appliances  for 
developing  the  oil,  and  in  the  business  of  mining  and  selling  the  oil  pro- 
duced from  the  well,  and  both  parties  have  expended  money  upon  the 
enterprise,  but  defendants  refuse  to  furnish  to  plaintiffs  any  statement  of 
their  expenditures,  plaintiffs  have  a  standing  in  equity  for  discovery,  and 
for  a  settlement  of  accounts. 
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Equity— Lease— Oil  and  gas  lease— Partnership— Act  of  May  6,  1891, 
P.  L,  41. 

The  act  of  May  6,  1891,  P.  L.  41,  entitled  *'  An  act  authorizing  actions 
in  assumpsit  by  and  against  joint  owners,  joint  tenants  and  tenants  in  com- 
mon, holding  an  interest  in  and  operating  any  drilling,  pumping  or  pi-o- 
ducing  oil  or  gas  well/^  does  not  apply  to  a  case  inyolving  the  settlement 
of  accounts  between  the  tenants  in  common  of  an  oil  lease,  who  are  also 
partners  in  the  business  of  mining  and  selling  the  oil  produced  from  the 
leasehold  estate. 

The  act  of  1891  is  limited  (1)  to  claims  by  strangers  to  the  enter- 
prise, who  furnish  labor  or  materials  to  several  parties  jointly  interested, 
and  (2)  to  a  claim  by  one  of  several  joint  owners  against  another  joint 
owner  whose  share  he  has  paid. 

Argued  Oct.  22,  1895.  Appeal,  No.  217,  Oct.  T.,  1895,  by 
plaintiflfs,  from  judgment  of  C.  P.  Butler  County,  September 
Term,  1894,  No.  1,  on  demurrer  for  defendants.  Before  Ster- 
RBTT,  C.  J.,  Grekn,  Williams,  McCollum,  Mitchell,  Dkan 
and  Fell,  J  J.    Reversed. 

Bill  in  equity  for  discovery  and  an  account. 

The  bill  averred  that  plaintiffs  and  defendants  wei*e  tenants 
in  common  of  a  lease  for  oil  and  gas  purposes  of  six  acres  of 
land  in  Adams  township.     The  bill  further  averred : 

That  after  the  execution  and  delivery  of  said  lease  it  was 
agreed  by  the  plaintiffs  and  defendants  that  the  same  should 
be  tested  and  developed,  and  plaintiffs  were  employed  and  en- 
gaged to  drill  two  wells  on  said  lease  for  the  purpose  of  testing 
and  developing  the  same  at  the  rate  of  $1.00  per  foot  for  the 
first  well  and  f  .90  for  the  second,  the  cost  of  which  drilling 
was  to  be  charged  to,  borne  and  paid  by  all  the  owners  of  said 
lease  in  proportion  to  their  respective  interests. 

In  fui-therance  of  the  said  purpose  of  testing  and  developing 
said  lease  it  was  agreed  by  the  plaintiffs  and  defendants  that 
the  plaintiffs  should  furnish  the  wood  rigs,  casing,  boilers,  en- 
gines, connections,  fittings  and  tools  required  for  and  to  be  used 
in  the  drilling  of  said  wells,  the  cost  of  which  was  to  be  charged 
to,  borne  and  paid  by  all  the  owners  of  said  lease  in  proportion 
to  their  respective  interests. 

In  compliance  with  the  agreements  entered  into  between 
plaintiffs  and  defendants  as  set  out  in  the  two  preceding  parar 
graphs,  plaintiffs  proceeded  to  drill  two  oil  wells  and  two  water 
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wells  on  said  lease  and  completed  the  same  at  a  cost  of  $8,500, 
and  also  famished  two  wood  rigs,  about  four  thousand  six  hun- 
dred feet  of  casing,  two  boilers  and  two  engines,  connections, 
fittings  and  tools  for  and  in  said  wells,  the  cost  of  which 
amounted  to  $2,000  more,  which  was  paid  for  by  plaintiffs. 

Said  wells  when  completed  began  to  produce  oil  in  paying 
quantities,  whereupon  it  was  decided  by  plaintiffs  and  defend- 
ants to  equip  them  for  pumping  and  operate  them  as  pumping 
wells,  which  having  been  done  in  the  month  of  March  or  April, 
1891,  said  wells  have  been  pumped  by  the  owners  of  said  lease 
continuously  to  this  date,  in  which  time  plaintiffs  have  laid  out 
and  expended  for  labor  and  expenses  upon  and  about  said  lease 
and  wells  and  for  supplies  and  materials  fui*nished  to  and  for 
said  wells,  the  sum  of  $7,900. 

That  plaintiffs  having  laid  out  and  expended  the  sum  of 
about  $14,000  for  and  about  the  development  and  operation  of 
the  property  held  b}^  them  in  common  with  the  defendants, 
five  twelfths  of  which  only  is  properly  chargeable  to  and  pay- 
able by  them,  the  plaintiffs ;  there  is  and  remains  large  sums 
of  money  due  and  owing  on  this  account  from  them,  the  de- 
fendants, to  plaintiffs,  the  amount  of  which  the  latter  cannot 
now  state  with  exactness. 

That  since  the  months  of  March,  April  and  September,  1891, 
when  the  work  of  pumping  and  operating  said  wells  was  com- 
menced, defendants  have  laid  out  and  expended  various  sums 
of  money  in  paying  for  labor  and  expenses  upon  and  about  the 
same  and  for  supplies  and  materials  furnished  to  and  for  said 
wells,  but  how  much  money  was  thus  expended  and  in  what 
proportions  by  each  of  said  defendants,  plaintiffs  are  ignorant 
and  cannot  state  for  want  of  knowledge,  except  that  it  would 
be  much  less  than  the  sums  laid  out  and  expended  upon  the 
joint  account  by  plaintiffs,  as  described  above. 

That  upon  an  account  taken  of  the  expenditures  and  outlay 
by  both  plaintiffs  and  defendants  upon  the  common  property, 
the  lease  and  wells  aforesaid,  defendants  would  be  entitled  to  a 
credit  for  all  legitimate  and  proper  expenditures  and  outlay 
upon  and  about  the  common  property ;  nevertheless  plaintiffs 
aver  and  allege  that  after  deducting  all  possible  proper  credits, 
there  would  remain  a  large  balance  or  sum  of  money  due  from 
defendants  to  plaintiffs. 
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That  it  is  necessary  that  an  account  be  taken  between  plaint- 
iffs and  defendants  to  show  the  true  state  of  the  accounts 
between  them  in  respect  to  the  common  property  aforesaid ; 
that  the  plaintiffs  have  no  knowledge  or  information  as  to  the 
amount  of  the  legitimate  and  proper  expenditures  and  outlay 
made  or  expended  by  defendants  upon  and  for  the  common 
property,  and  therefore  they  cannot  give  credit  to  defendants 
for  the  amount  of  said  expenditures  and  outlay  for  want  of 
such  knowledge  and  information,  and  it  is  necessary  that  plain- 
tiffs have  discovery  of  the  amount  of  money  legitimately  and 
properly  laid  out  and  expended  by  defendants  for  and  about 
the  common  propeiiy  aforesaid,  in  order  that  plaintiffs  may 
ascertain  the  balance  or  sum  of  money  due  to  them  from  de- 
fendants upon  the  joint  account. 

That  the  defendants  while  not  denying  that  there  is  a  large 
sum  of  money  due  from  them  to  plaintiffs  upon  the  joint  ac- 
count in  regard  to  the  common  property  will  not  agree  upon 
the  amount  thus  due  to  plaintiffs  or  admit  the  same,  and  have 
failed  and  refused  or  neglected  to  pay  said  balance  or  sum  of 
money  or  any  part  thereof  to  plaintiffs. 

That  plaintiffs  have  made  repeated  efforts  to  have  a  settle- 
ment and  adjustment  of  their  joint  accounts  in  regard  to  the 
common  property  with  defendants,  but  all  such  efforts  have 
failed  through  the  neglect  and  refusal  of  some  of  the  defend- 
ants to  enter  into  any  settlement  with  plaintiffs,  and  through 
the  inability  and  failure  of  others  of  the  defendants  to  agree 
with  plaintiffs  upon  any  settlement  of  the  joint  accounts  be- 
tween them  from  which  the  amount  due  from  them  to  plaintiffs 
might  be  ascertained. 

Wherefore,  the  plaintifiEs  averring  that  they  are  without  ad- 
equate remedy  at  law  and  that  they  are  in  need  of  equitable 
relief,  pray  your  honorable  court  to  order  and  decree, 

1.  That  each  of  the  defendants  be  decreed  to  answer  this  bill 
and  all  matters  therein  contained. 

2.  That  an  account  be  taken  and  ascertained  under  the  di- 
rection of  this  court  of  all  moneys  due  from  defendants  to 
plaintiffs  upon  the  contract  for  the  drilling  of  the  two  wells 
upon  said  lease  and  for  all  mone}'S  laid  out  and  expended  by 
plaintiffs  for  the  wood  rigs,  casing,  boilers  and  engines,  connec- 
tions, fittings  and  tools  furnished  by  them  for  and  used  in  the 
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drilling  of  said  well,  as  well  as  the  sums  laid  out  and  expended 
by  them  for  labor  and  expenses  upon  said  wells  and  lease,  and 
for  supplies  and  materials  furnished  to  and  for  the  same. 

3.  That  under  the  same  direction  an  account  be  taken  and 
ascertained  of  moneys  laid  out  and  expended  by  the  defendants 
for  labor  and  expenses  upon  said  lease  and  wells,  including  all 
supplies  and  materials  furnished  to  and  for  the  same  by  them. 

4.  That  upon  the  taking  and  ascertainment  of  said  accounts 
the  defendants  be  decreed  to  pay  to  the  plaintiffs  the  sum  or 
balance  found  to  be  due  from  them  to  plaintiffs  thereon  with 
interest. 

5.  That  the  plaintiffs  may  have  such  other  or  further  relief 
in  the  premises  as  the  nature  of  the  case  and  the  circumstances 
of  the  same  may  require,  and  to  this  honorable  court  may  seem 
meet,  just  and  equitable. 

6.  That  the  defendants  be  decreed  to  pay  the  costs  of  this 
proceeding. 

The  defendants  demurred  to  the  bill  on  the  ground  that  plain- 
tiffs had  a  complete,  full,  adequate  and  convenient  remedy  at 
law  under  the  act  of  May  6,  1891,  P.  L.  41. 

The  court  in  an  opinion  by  Greer,  P.  J.,  sustained  the  de- 
muiTer  and  dismissed  the  bill. 

Error  assigned  was  above  decree. 

W.  H.  Lusk^  for  appellants. — Where  a  bill  is  demurred  to,  it 
IS  unnecessary  that  the  rights  set  up  therein  should  first  be 
established  at  law ;  the  demurrer  admits  the  rights :  Sitting's 
App.,  105  Pa.  517. 

To  oust  the  jurisdiction  of  equity  the  plaintiff's  remedy  at 
law  must  be  full,  adequate  and  complete :  Kirkpatrick  v.  Mc- 
Donald, 11  Pa.  887 ;  Bank  v.  Biddle,  2  Parsons,  31 ;  Weir  v. 
Mundell,  8  Brewster,  694;  Bank  of  Kentucky  v.  Schuylkill 
Bank,  1  Parsons,  180. 

The  extension  of  the  remedy  at  law  to  cases  originally  within 
the  jurisdiction  of  a  court  of  equity  is  no  bar  to  a  chancery  pro- 
ceeding for  the  same  cause :  Wesley  Church  v.  Moore,  10  Pa. 
278 ;  Painter  v.  Harding,  8  Phila.  59. 

Where  a  court  of  equity  has  jurisdiction  for  discovery,  and 
the  discovery  is  effectual,  it  may  proceed  to  grant  full  relief : 
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Bank  v.  Biddle,  2  Parsons,  81 ;  Philadelphia  v.  Eeyser,  80  Leg. 
Int.  168;  Bierbower's  App.,  107  Pa.  14;  Harper's  App.,  109 
Pa.  9. 

Equitable  jurisdiction  does  not  depend  on  the  want  of  a  com- 
mon law  remedy.  A  bill  may  be  sustained  solely  on  the  ground 
that  it  is  the  most  convenient  remedy :  Electric  Co.'s  App.,  114 
Pa.  574;  Warner  v.  McMuUin,  131  Pa.  870;  Drake  v.  Lacoe, 
167  Pa.  17  ;  Adams'  Eq.,  7th  Am.  ed.  221. 

When  once  a  court  of  equity  has  obtained  jurisdiction  of  a 
cause  of  action  for  one  purpose,  it  may  retain  it  for  purposes 
of  equitable  relief,  not  specifically  prayed  for  in  the  bill,  but 
disclosed  by  the  evidence  :  Ahl's  App.,  129  Pa.  49;  McGowin 
V.  Remington,  12  Pa.  56 ;  Allison's  App.,  77  Pa.  221 ;  Adams's 
App.,  113  Pa.  449;  Pomeroy's  Equity  Jurisprudence,  sec.  227. 

Courts  of  equity  have  jurisdiction  in  cases  of  complicated 
accounts  concurrently  with  courts  of  law,  and  especially  where 
a  discoveiy  is  needed  :  Bank  v.  Biddle,  2  Pai-sons,  81 ;  Shriver 
V.  Nimick,  41  Pa.  80 ;  Persch  v.  Quiggle,  57  Pa.  247 ;  Cole- 
man's  App.,  62  Pa.  252 ;  Adams's  App.,  118  Pa.  449 ;  Endsor 
V.  Simpson,  5  W.  N.  C.  282;  Alden's  App.,  98  Pa.  182; 
Stough ton's  App.,  88  Pa.  198;  act  of  October  13,  1840,  P.  L. 
7  ;  Griffith  v.  Willing,  8  Binney,  817 ;  Irvine  v.  Hanlin,  10  S. 
&  R.  219;  Oil  Well  Supply  Co.'s  App.,  159  Pa.  10;  Shillito  v. 
Shillito,  160  Pa.  167;  MorUand  v.  Mortland,  151  Pa.  593; 
Kirkpatrick  v.  McDonald,  11  Pa.  387. 

J.  D.  MdrsJiall^  Levi  M.  Wine  with  him,  for  appellees. — Ac- 
cording to  our  view  of  the  law  it  makes  no  difference  whether 
the  act  of  1891  applies  or  not.  If  this  cause  of  action  is  not 
one  of  mutual  and  complicated  accounts  or  a  case  in  which 
discovery  is  "  material  to  the  relief,"  then  the  only  question 
remaining  is,  can  one  tenant  in  common  sue  his  cotenant  at 
law  ?  We  believe  it  could  not  be  done  at  common  law  except 
in  account  render ;  but  it  has  been  well  established  in  Pennsyl- 
vania that  one  tenant  in  common  may  maintain  ejectment  and 
assumpsit  against  his  cotenant :  Gillis  v.  McKinney,  6  W.  & 
S.  78  ;  Borrell  v.  Borrell,  38  Pa.  492 ;  Gloninger  v.  Hazard,  42 
Pa.  889. 

This  case  is  not  of  ^'  mutual  and  complicated  accounts." 
Equity  is  not  the  remedy  to  determine  one's  interest  in  land : 
NoiTis's  App.,  64  Pa.  275. 
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The  plaintiffs  having  a  full,  adequate  and  convenient  remedy 
at  law  the  court  committed  no  error  in  dismissing  this  bill  for 
want  of  jurisdiction. 

Opinion  by  Mb.  Justice  Gbben,  January  6, 1896 : 
Upon  the  facts  set  out  in  the  bill  in  equity  in  this  case  it 
would  be  difficult  to  conceive  of  a  more  appropriate  case  for 
equitable  cognizance  than  this.  The  plaintiffs  and  defendants 
were  the  owners  as  tenants  in  common  of  an  oil  lease,  and  they 
were  partners  in  the  machinery  and  appliances  for  developing 
the  oil,  and  in  the  business  of  mining  and  selling  the  oil  pro- 
duced from  the  well.  Their  respective  individual  interests 
both  in  the  lease  and  in  the  machinery  and  business,  are  fully 
and  pi*ecisely  set  out  in  the  bill.  The  necessary  machinery  and 
appliances  were  bought  and  paid  for  by  the  plaintiffs,  the  well 
was  drilled  by  the  plaintiff,  oil  was  obtained  in  paying  quanti- 
ties and  the  work  of  production  was  carried  on  by  them  for 
several  years.  The  title  to  the  lease  was  held  by  one  of  the 
defendants  in  trust  for  himself  and  all  the  other  parties  plain- 
tiffs and  defendants.  In  the  boring  of  the  well  and  in  produc- 
ing the  oil  the  plaintiffs  had  expended  for  the  benefit  of  all  the 
sum  of  $14,000.  The  defendants  also  had  expended  moneys 
in  the  joint  business  to  which  they  would  be  entitled  to  credit 
upon  a  settlement  of  the  accounts  of  the  business.  But  the 
plaintiffs  after  repeated  efforts  to  obtain  a  settlement  of  accounts 
failed  to  do  so  because  of  the  refusal  of  the  defendants  to  fur- 
nish any  statement  of  their  expenditures,  and  the  plaintiffs  were 
therefore  ignorant  of  the  same  and  needed  discovery  in  order 
to  ascertain  the  same.  No  determination  of  the  rights  of  the 
parties  as  between  themselves  could  be  had  without  a  settle- 
ment of  all  the  accounts  of  the  business  and  for  that  purpose 
the  present  bill  was  filed. 

It  is  beyond  all  question  that  a  bill  in  equity  was  not  only 
the  proper,  but  the  exclusive,  remedy  for  the  plaintiffs  upon 
these  admitted  facts,  unless  that  remedy  was  taken  away  by  the 
act  of  May  6,  1891,  P.  L.  41.  The  defendants  demurred  to  the 
bill  on  that  one.  specified  ground  and  thereby  admitted  all  the 
material  facts  set  forth  in  the  bill.  The  court  below  sustained 
the  demurrer  and  dismissed  the  bill  and  in  so  doing  committed 
very  serious  error. 

Vol.  olxxii — 28 
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A  most  cursory  examination  of  the  act  of  1891  shows  that 
it  never  was  intended  to  meet  a  case  of  this  character,  that  it 
gave  no  new  or  additional  remedy  to  plaintiflEs  circumstanced 
as  these  plaintiffs  ai*e,  and  that  it  made  no  change  whatever  in 
the  law  as  it  stood  in  reference  to  the  settlement  of  partnership 
accounts. 

The  first  section  of  the  act  simply  gives  a  remedy  in  assump- 
sit to  any  One  performing  acts  of  labor,  or  furmshing  material 
for  the  production  of  oil  or  gas,  against  any  one  joint  owner, 
joint  tenant  or  tenant  in  common,  and  authorizes  a  recovery  in 
such  action  of  the  pro  rata  share  due  and  owing  by  such  joint 
owner,  joint  tenant  or  tenant  in  common.  The  second  section 
provides  that  if  any  one  of  such  joint  owners  or  tenants  in  com- 
mon pays  the  pro  rata  share  due  by  another  of  them  he  may 
recover  the  amount  so  paid,  in  the  same  manner  as  is  provided 
in  the  first  section  in  the  case  of  the  persons  furnishing  labor 
or  materials. 

It  will  be  seen  at  once  that  no  change  is  made  in  the  law 
as  to  the  remedies  between  partners,  that  the  remedy  in  the 
fii'st  section  is  limited  entirely  to  claims  by  strangers  to  the 
enterprise,  who  furnish  labor  or  materials  to  several  parties 
jointly  interested,  and  that  the  remedy  in  the  second  section  is 
given  to  one  of  several  joint  owners  who  may  pay  the  share  of 
another.  The  present  case  has  nothing  to  do  with  any  of  these 
contingencies.  It  is  not  the  claim  of  a  stranger  but  of  parties 
who  are  themselves  .jointly  interested  with  the  defendants  in  a 
common  enterprise  belonging  to  the  whole  of  them.  It  is  not 
a  case  of  a  payment  by  the  plaintiffs  of  the  amount  due  by  any 
one  of  their  cotenants  and  an  effort  to  recover  the  amount  so 
paid.  But  it  is  a  case  of  parties  whose  real  relations  to  each 
other  are  those  of  partners  in  a  joint  business  to  which  all  are 
bound  to  contribute  in  the  several  proportions  of  their  i-espeo- 
tive  interests. 

That  there  are  mutual  accounts  between  the  plainti£b  and 
defendants  growing  out  of  their  joint  relationship  is  set  forth 
in  the  bill  and  admitted  by  the  demurrer,  and  that  upon  an 
adjustment  of  all  the  accounts  there  is  a  large  balance  due  from 
the  defendants  to  the  plaintiffs  is  asserted  in  the  bill  and  ad- 
mitted by  the  demurrer. 

It  is  almost  a  work  of  supererogation  to  cite  the  perfectly 
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familiar  authorities  that  in  order  to  oust  the  equitable  juris- 
diction, the  remedy,  or  supposed  remedy,  at  law  must  be  full, 
adequate  and  complete,  Kirkpatrick  v.  McDonald,  11  Pa.  387 ; 
or  that  equitable  jurisdiction  does  not  depend  on  the  want  of 
a  common  law  remedy  but  may  be  sustained  on  the  ground 
that  it  is  the  most  convenient  remedy,  Electric  Co.'s  Appeal, 
114  Pa.  574 ;  or  that  the  extension  of  the  remedy  at  law  to 
oases  originally  within  the  jurisdiction  of  a  court  of  equity  is 
no  bar  to  a  chancery  proceeding  for  the  same  cause,  Wesley 
Church  v.  Moore,  10  Pa.  273 ;  or  that  equity  seeks  to  prevent 
unnecessary  litigation  by  disposing  in  any  one  proceeding  of 
all  the  questions  which  arise  affecting  many  persons.  Bier- 
bower's  Appeal,  107  Pa.  14 ;  Harper's  Appeal,  109  Pa.  9 ;  or 
that  there  must  not  only  be  a  remedy  at  law  but  it  must  be 
adequate  and  reasonably  convenient,  Warner  v.  McMullin,  131 
Pa.  370.  See  also  Drake  v.  Lacoe,  167  Pa.  17.  There  are 
plenty  of  other  reasons  why  this  bill  should  be  sustained,  and 
none  why  it  should  be  dismissed. 

The  decree  of  the  court  below  is  reversed,  the  plaintiffs'  bill 
reinstated  and  the  defendants  are  directed  to  answer  over  to 
the  bill,  and  the  record  is  remitted  to  the  court  below  at  the 
oost  of  the  appellees. 


James  G.  Douglass  v.  Monongaliela  City  Water  Co., 
Appellant. 

Negligence — Contribuiory  negligence^  Accident  in  street — (Jh(»ice  of  way  8. 

Where  a  person  has  a  choice  of  ways  it  is  not  negligence  for  him  to 
•choose  one  way  whose  dangerous  condition  he  does  not  know,  although  he 
has  knowledge  by  actual  previous  travel  that  the  other  way  is  safe. 

Negligence — WaUr  company— ConirilnUory  negligence — Excavation  in 
streets — Running  on  cartway — Sunning  to  afire,    * 

A  water  company  made  an  excavation  in  the  cartway  of  a  street  to  re- 
pair a  water  pipe.  The  repair  was  completed  on  the  same  day,  but  the 
excavation  was  not  filled  up. .  The  excavation  was  guarded  by  barrels, 
and  planks  placed  on  the  top  of  the  barrels,  and  extending  to  a  dirt  pile. 
On  the  evening  of  the  second  day  after  the  excavation  had  been  made, 
plaintiff  in  running  to  a  fire  stnick  one  of  the  planks,  which  gave  way, 
and  plaintiff  was  precipitated  into  the  excavation,  suffering  serious  personal 
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injuries.  The  nearest  light  to  the  excavation  was  a  street  lamp  about 
sixty-one  yards  distant.  The  pavement  opposite  the  excavation  was  being 
repaired,  and  was  in  bad  condition,  and  this  was  known  to  plaintiff.  Held^ 
that  the  question  of  defendant's  negligence  and  plaintiff^s  contributory 
negligence  was  for  the  jury. 

Argued  Oct.  22, 1895.  Appeal,  No.  169,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  0.  P.  Washington  County,  May 
Term,  1894,  No.  198,  on  verdict  for  plaintiff.  Before  Stbr- 
BBTT,  C.  J.,  Gbbbn,  Williams,  MoCollum,  Mitchbll,  Dean 
and  Fell,  JJ.     Affirmed. 

Trespass  for  personal  injuries.     Before  McIlvaine,  P.  J. 

At  the  trial  it  appeared  that  on  the  evening  of  Monday,  July  3, 
1893,  plaintiff  fell  into  an  excavation  near  the  center  of  Chess 
street  in  Monongahela  City,  suffering  serious  injuries.  The 
excavation  was  made  on  Saturday,  July  1,  by  the  defendant  for 
the  purpose  of  repairing  a  leak  in  the  water  pipe.  The  repair 
had  been  completed  in  the  afternoon  of  Saturday,  but  the  exca- 
vation had  not  been  filled  up.  The  hole  was  about  four  feet  in 
length,  parallel  with  the  curb  line,  about  two  and  one  half  feet 
in  width,  and  from  three  to  three  and  one  half  feet  in  depth. 
The  material  removed  from  the  hole  was  piled  at  one  end  of  it. 
Two  empty  lime  barrels  were  placed,  one  at  each  corner  farthest 
removed  from  the  dirt  pile.  A  piece  of  plank  was  laid  across 
the  end  of  the  opening  from  one  end  of  the  barrel  to  the  other, 
and  planks  were  laid,  one  on  each  side  of  the  excavation,  extend- 
ing from  the  barrels  to  the  dirt  pile.  On  the  evening  of  July  8, 
about  nine  o'clock,  plaintiff  with  two  companions  while  walk- 
ing on  Mead  street  heard  an  alarm  of  fire.  Plaintiff  and  his 
companions  ran  down  Mead  street  to  Chess  street,  and  turning 
into  Chess  street  ran  up  that  street,  keeping  in  the  cartway ; 
they  ran  against  the  barrier  surrounding  the  excavation,  the 
plank  gave  way  and  all  three  were  precipitated  into  the  hole. 
The  nearest  light  to  the  excavation  was  about  sixty -one  yards 
distant.  The  pavement  opposite  the  excavation  was  being  re- 
paired and  was  in  bad  condition,  and  this  was  known  to  plain- 
tiff.    Defendant's  points  were  as  follows : 

5.  The  plaintiff,  having  a  choice  of  two  ways,  to  wit,  the  side- 
walk upon  the  south  side  of  Chess  street,  which  he  knew  by 
actual  travel  over  within  an  hour  before  the  accident  to  be  safe> 
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and  the  roadway,  which  was  subject  to  risks  and  dangers,  and 
of  which  he  knew  nothing,  and  having  voluntarily  chosen  the 
roadway,  was  thereby  guilty  of  contributory  negligence,  and 
cannot  recover.     An9wer :  Refused.  [1] 

8.  Under  all  the  evidence  in  this  case  the  plaintiGF  cannot 
recover,  and  the  verdict  must  be  for  the  defendant.  Answer : 
Refused.  [2] 

Verdict  and  judgment  for  plaintiff  for  fl,000.  Defendant 
appealed. 

Errors  assigned  were  (1,  2)  above  instructions,  quoting  them. 

T.  S.  Bairdy  A,  M.  Todd  and  James  A.  Wiley  with  him,  for 
appellant,  cited  on  the  question  of  negligence,  Thompson  on 
Negligence,  761 ;  Allegheny  v.  Gilliam,  30  Pitts.  L.  J.  461 ; 
Rapho  V.  Moore,  68  Pa.  404;  Burns  v.  Bradford  City,  137  Pa. 
861 ;  Barnes  v.  Sowden,  119  Pa.  68. 

Cited  on  the  question  of  contributory  negligence :  Ringrose 
V.  Bloomsburg,  167  Pa.  621 ;  Provost  v.  Water  Co.,  162  Pa. 
275 ;  Laughlin  v.  Dubuque,  42  Iowa,  780 ;  Robb  v.  Connells- 
ville,  187  Pa.  42 ;  Harris  v.  Commercial  Ice  Co.,  158  Pa.  278 ; 
Ehrisman  v.  Harrisburg  Pass.  R.  R.,  150  Pa.  180 ;  Wheelahen  v. 
Phila.  Trac.  Co.,  160  Pa.  187 ;  Elliott's  Roads  and  Streets,  448 ; 
McCarthy  v.  Portland,  67  Me.  167 ;  Sindlinger  v.  Kansas  City, 
26  L.  R.  A.  728;  McLaury  v.  McGregor,  54  Iowa,  717;  Mis- 
souri Pacific  R.  Co.,  V.  Moseley,  57  Fed.  Rep.  921 ;  Herr  v.  City 
of  Lebanon,  149  Pa.  222 ;  Horstick  v.  Dunkel,  145  Pa.  220 ; 
Com'th  V.  Allen,  148  Pa.  358 ;  Twp.  of  Jackson  v.  Wagner,  127 
Pa.  184 ;  Brookville  v.  Arthurs,  180  Pa.  501 ;  Schaffer  v.  Jack- 
son Twp.,  160  Pa.  145 ;  Keefer  v.  Hummelstown,  151  Pa.  804 ; 
McCauley  v.  Logan,  152  Pa.  202;  14  Am.  St.  R.  883  in  note; 
Carroll  v.  R.  R.  Co.,  12  W.  N.  C,  348 ;  Lees  v.  R.  R.  Co.,  154 
Pa.  46 ;  Robb  v.  Connellsville,  137  Pa.  42 ;  King  v.  Thompson, 
S7  Pa.  365. 

J.  W.  Donnan^  A.  Donnan^  J,  M,  Braden^  and  0,  O-.  Mcllvain 
with  him,  for  appellee,  cited  on  the  question  of  negligence : 
Turner  v.  City  of  Newburgh,  109  N.  Y.  801. 

Cited  on  the  question  of  contributory  negligence :  McCuUy 
V.  Clarke  &  Thraw,  40  Pa.  406 :  Erie  City  v.  Magill,  101  Pa. 
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616 ;  Forker  v.  Sandy  Lake  Boro.,  180  Pa.  123 ;  Brooks  v. 
Schwerin,  64  N.  T.  848 ;  Barker  v.  Savage,  45  N.  Y.,  191 ; 
Belton  V.  Baxter,  64  N.  Y.  246 ;  Coombs  v.  Purrington,  42 
Me.  882;  Boss  v.  Lutton,  6  Car.  &  P.  407;  West  Chester  & 
Phila.  R.  R.  v.  McElwee,  67  Pa.  316 ;  Dickson  v.  Hollister, 
123  Pa.  421. 

Pbb  Curiam,  January  6, 1896 : 

The  learned  trial  judge  very  properly  refused  requests  for 
binding  instructions  from  both  parties.  The  testimony  tending 
to  prove  defendant  company's  negligence  was  abundantly  suf- 
ficient to  require  its  submission  to  the  jury ;  and  that  relating 
to  plaintiff's  alleged  contributory  negligence  was  not  of  such  a 
character  as  to  justify  the  court  in  withdrawing  the  case  from 
the  jury. 

The  charge  as  a  whole  was  quite  as  favorable  to  the  company 
as  it  could  reasonably  ask.  The  rights  and  duties  of  both  par- 
ties were  carefully  explained  in  well  guarded  language.  This 
was  not  the  case  of  a  traveler  voluntarily  assuming  the  risk  of 
known  danger.  The  modification  of  that  doctrine  sought  by 
defendant's  fifth  request  for  instructions,  cannot  be  regarded  as 
proper.  Discussion  of  the  questions  involved  would  serve  no 
useful  purpose.-  The  case  was  well  tried  and  defendant  has  no 
just  cause  of  complaint. 

Judgment  affirmed. 


I     23SC  ^49 

If  211      »B24        James  Pringle  v.  Vesta  Coal  Co.,  Appellant 

I  211        'M 

172        438     Mines  and  mimngSurface  suppoH-^Pleading—EvidenGt. 
e  29SC  '349     Where  there  has  been  a  separation  of  the  coal  from  the  surface,  the 
172        4381  owner  of  the  latter,  in  tlie  absence  of  agreement  to  the  contrary,  has  an 
f218       '  ^1  absolute  rieht  to  have  it  suppoited  precisely  as  it  was  in  its  natural 
^19__^  state. 
172        43S     If  the  owner  of  the  coal  in  pursuance  of  his  rights  undertakes  to  mine 
220     _1_lT  jind  remove  it,  and  damage  results  to  the  surface  either  (a)  from  negli- 
gence in  conducting  his  mining  operations,  or  (6)  from  f ailm'e  to  properly 
and  suf&ciently  support  the  surface,  or  (c)  from  both  these  causes  com- 
bined, the  surface  owner  is  entitled  to  recover  compensation  for  such  in- 
jury as  he  may  have  sustained. 
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Where  in  such  a  case  the  plaiDtiff  avers  in  his  statement  that  the  injuries 
comphuned  of  were  the  result  of  two  causes,  negligent  mining,  and 
defendant's  failure  to  provide  proper  surface  support,  it  is  competent  for 
him  to  prove  on  the  trial  that  the  injuries  resulted  from  both  of  these 
causes  combined,  or  from  either  of  them  separately. 

Argued  Oct.  22, 1895.  Appeal,  No.  170,  Oct.  T.,  1895,  by  de- 
fendant, from  judgment  of  0.  P.  Washington  Co.,  May  T.,  1894, 
No.  192,  on  verdict  for  plaintiff.  Before  Stbbbbtt,  C.  J., 
Gbebn,  Williams,  MoCollum,  Mitchell,  Dban  and  Fell, 
JJ.     Affirmed. 

Trespass  for  injuries  to  surface  as  the  result  of  removal  of 
coal.    Before  MoIlvainb,  P.  J. 

Plaintiff  averred  in  his  statement  as  follows : 
Said  plaintiff  is  the  owner  of  a  tract  of  surface  land,  contain- 
ing about  fifty-one  acres,  and  overlying  the  coal  works  or  mines 
of  the  defendant,  in  Allen  township,  Washington  county,  Pa., 
on  which  tract  of  land,  prior  to  the  committing  of  the  trespasses 
hereinafter  complained  of,  there  were  a  well  and  three  never- 
failing  springs  of  water.  The  surface  of  said  tract  was  suitable 
for  grazing  and  agricultural  purposes  and  was  so  used  by  said 
plaintiff.  There  was  also  on  said  tract  a  two  story  brick  dwell- 
ing house  thirty-three  by  eighteen  feet  with  cellar  underneath, 
all  in  good  repair  and  the  waUs  perfectly  sound.  Plaintiff  fur- 
ther states  that  said  defendant  negligently  and  carelessly  mined 
out  the  coal  underlying  said  tract  of  land,  whereby  the  said 
well  and  springs  thereon  were  taken  away  and  destroyed,  the 
said  surface  cracked  and  damaged,  and  the  walls  of  the  said 
dwelling  house  also  cracked  and  damaged.  Plaintiff  also  states 
that  said  defendant  mined  out  the  coal  underlying  said  surface 
and  took  away  the  natural  support  thereof  and  allowed  the  same 
to  be  and  remain  without  support,  either  natural  or  artificial, 
whereby  the  plaintiff's  said  surface  has  been  caused  to  settle  and 
crack,  taking  away  and  destroying  the  said  well  and  three 
springs  and  leaving  the  said  surface  destitute  of  the  water  which 
is  necessary  thereon  for  domestic  and  grazing  purposes,  and 
rendering  said  surface  unsafe  for  grazing  purposes  ;  and  injur- 
ing and  damaging  said  surface  for  agricultural  and  any  other 
purposes  for  which  the  same  is  available.  Plaintiff  also  states 
that  by  reason  of  the  lack  of  support  to  said  surface  as  afore- 
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said,  the  foundation  and  house  walls  of  said  dwelling  house 
have  been  caused  to  crack  in  numerous  places,  whereby  the  said 
walls  have  been  thrown  out  of  plumb  and  said  house  rendered 
unsafe  for  use  as  a  dwelling  and  otherwise  damaged. 

At  the  trial,  evidence  for  the  plaintiff  tended  to  sustain  the 
averments  of  the  statement. 

Plaintiff's  point  among  others  was  as  follows  : 

2.  If  the  jury  find  from  all  the  evidence  that  the  defendant 
mined  out  the  coal  underneath  the  plaintiff's  surface,  and  that 
by  reason  of  such  mining  and  a  lack  of  sufficient  support  con- 
sequent thereon  said  surface  was  caused  to  settle  and  crack  and 
the  plaintiff  thereby  damaged,  then  their  verdict  must  be  for 
the  plaintiff  for  an  amount  that  will  compensate  him  for  the 
injury  he  has  shown  that  he  has  sustained,  regardless  of  whether 
the  mining  was  carefully  done  according  to  the  usual  practice 
of  mining.     Answer :  Affirmed.  [2] 

Defendant's  points  among  others  were  as  follows : 

5.  The  averment  in  the  plaintiff's  statement  being  that  the 
coal  under  the  plaintiff's  surface  land  had  been  carelessly  and 
negligently  mined  out  whereby  the  said  three  springs  thereon 
were  taken  away  and  destroyed  and  whereby  the  plaintiff's  said 
surface  has  been  caused  to  settle  and  crack,  it  is  incumbent  on 
the  plaintiff  to  prove  that  the  injury  alleged  is  directly  attribu- 
table to  the  alleged  negligent  and  careless  mining ;  and  there 
being  no  such  proof,  the  verdict  must  be  for  the  defendant 
Answer:  Refused.  [3] 

6.  The  injuries  of  which  plaintiff  complains  in  this  case  being 
alleged  by  him  to  have  been  the  result  of  negligent  and  care- 
less mining  operations  of  the  defendant  in  the  taking  out  of 
the  coal  owned  by  it  beneath  the  surface  of  the  land  owned  by 
the  plaintiff,  there  can  be  no  recovery  of  damages  by  the  plain- 
tiff without  some  evidence  that  the  alleged  negligent  and  care- 
less mining  was  the  direct  and  immediate  cause  of  said  injuries ; 
and  there  being  no  such  evidence,  the  verdict  must  be  for  the 
defendant.     Answer:  Refused.  [4] 

Verdict  and  judgment  for  plaintiff  for  tl,670.  Defendant 
appealed. 

Errors  assign^  were  (2-4)  above  instructions,  quoting  them. 
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H.  M,  Dougan  and  John  D.  McKennan^  for  appellant. — The 
failure  of  a  coal  mine  operator  to  leave  a  sufficient  support  to 
the  superincumbent  surface  is  negligence,  and  may  be  so  de- 
clared upon :  Jones  v.  Wagner,  66  Pa.  484 ;  Carlin  v.  Chappel, 
101  Pa.  358 ;  Lentz  v.  Chateau,  42  Pa.  486 ;  Erie  R.  R.  Co.  v. 
Hummell,  27  Pa.  106.    But  the  plaintiff  here  has  not  so  pleaded. 

The  court  was  justified  in  submitting  to  the  jury  the  ques- 
tion of  the  amount  of  compensation  to  be  given  to  the  plaintiff: 
Hoag  V.  Lake  Shore  &  Michigan  Southern  R.  R.,  86  Pa.  298 ; 
R.  R.  Co.  V.  Kerr,  62  Pa.  858 ;  R.  R.  v.  Hope,  80  Pa.  878. 

Upon  an  admitted  state  of  facts  it  is  the  duty  of  the  court  to 
declare  the  law :  Nagle  v.  Allegheny  Valley  R.  R.  Co.,  88  Pa. 
88 ;  King  v.  Thompson  et  ux.,  87  Pu.  869 ;  West  Mahanoy  v. 
Watson,  112  Pa.  577  ;  Pittsburg  So.  Ry.  v.  Taylor,  104  Pa. 
315 ;  Koons  v.  Western  Union  Tel.  Co.,  102  Pa.  170 ;  Pass. 
Ry.  Co.  V.  Tiich,  117  Pa.  899;  Haverly  v.  Railroad  Co.,  135 
Pa.  50 ;  Worrilow  v.  Upper  Chichester  Twp.,  149  Pa.  45. 

Winfidd  McBvaine^  for  appellee. — If  the  owner  of  the  coal 
undertakes  to  mine  and  remove  it,  as  he  has  a  perfect  right  to 
do,  and  damage  to  the  surface  results  from  either,  or  both  com- 
bined, of  two  causes,  to  wit :  (1)  Negligence  in  conducting  the 
mining  operations ;  (2)  a  failure  to  properly  and  sufficiently 
support  the  surface,  in  an  action  thereon  the  surface  owner  is 
entitled  to  recover  compensation  for  such  injury  as  he  may 
show  that  he  has  sustained :  Collins  v.  Gas  Co.,  181  Pa.  143 ; 
Carlin  v.  Chappell,  101  Pa.  348. 

Per  Curiam,  January  6, 1896  : 

The  subjects  of  complaint  in  the  first  three  specifications  of 
error,  are  the  affirmance  of  plaintiff^s  requests  for  charge  recited 
therein  respectively. 

The  testimony,  properly  before  the  jury,  tended  to  prove  the 
facts  of  which  these  three  propositions  are  severally  predicated, 
and,  having  been  submitted  to  them  in  a  clear,  correct  and  com- 
prehensive charge,  their  verdict  necessarily  implies  a  finding 
of  said  facts  substantially  as  stated.  As  to  the  law  involved 
in  these  propositions,  it  is  scarcely  necessary  to  say  that  it  has 
been  well  settled  in  a  line  of  cases,  commencing  with  Jones  v. 
Wagner,  66  Pa.  429,  to  which  it  is  our  purpose  to  adhere.     In 
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that  and  other  oases  following  in  its  wake,  it  has  been  uni- 
formly held,  that  where  there  has  been  a  separation  of  the  coal 
from  the  surface,  the  owner  of  the  latter,  in  the  absence  of 
agreement  to  the  contrary,  has  an  absolute  right  to  have  his 
surface  supported  precisely  as  it  was  in  its  natural  state.  If 
the  owner  of  the  coal  undeitakes  to  mine  and  remove  it, — as 
he  has  an  undoubted  right  to  do, — and  damage  results  to  the 
surface,  either  (a)  from  negligence  in  conducting  his  mining 
operations,  or  (i)  from  failure  to  properly  and  sufficiently  sup- 
port the  surface,  or  (c)  from  both  these  causes  combined,  the 
surface  owner  is  entitled  to  recover  compensation  for  such  in- 
jury as  he  may  show  he  has  sustained :  Jones  v.  Wagner,  supra ; 
Horner  v.  Watson,  79  Pa.  242 ;  Coleman  v.  Chadwick,  80  Pa. 
81 ;  Carlin  v.  Chappel,  101  Pa.  848. 

In  stating  his  claim  plaintiff  substantially  avers  that  the  in- 
juries of  which  he  complains  were  the  result  of  two  causes, 
negligent  mining,  and  defendant's  failure  to  provide  proper  sur- 
face support.  It  was  competent  for  him  to  prove  on  the  trial 
that  said  injuries  resulted  from  both  of  these  causes  combined, 
or  from  either  of  them  separately.  An  examination  of  the 
testimony  shows  that  it  tended  to  prove  all  the  material  avei^ 
ments  contained  in  the  statement  It  involved  questions  of 
fact  which  were  for  the  exclusive  consideration  of  the  jury,  uid 
to  them  it  was  fairly  submitted  with  properly  guarded  and  ade- 
quate instructions.  There  was  no  error  in  refusing  to  affirm 
either  of  defendant's  points  for  charge  recited  in  the  remaining 
specifications. 

Judgment  affirmed. 
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Samuel  Graley,  for  use  of  A.  Q.  and  J.  H.  Smith,  Co- 
partners, trading  as  Smith  Bros.,  v.  W.  L.  Mellon,  Ap- 
pellant 

CotUrad— Personal  performance  of  work -- Assignment  of  contrad-^ 
Right  to  use  contractor's  name  as  legal  plaintiff. 

Where  under  a  contract  for  drilling  an  oil  well,  it  appears  that  the  work 
required  the  labor  and  attention  of  a  number  of  men,  and  the  personal 
performance  of  the  work  by  the  contractor  was  not  contemplated  by  the 
parties  at  the  time  tlie  contract  was  made,  the  contractor  may  assign  the 
contract,  and  his  assignee,  after  completing  the  work,  has  the  right  to  use 
the  contractor's  name  as  legal  plaintiff  in  an  action  to  recover  for  the 
work  done  under  the  contract. 

Argued  Oct.  28, 1896.  Appeal,  No.  78,  Oct  T.,  1895,  by 
defendant,  from  judgment  of  0.  P.  Washing^n  Co.,  on  vei^ 
diet  for  plaintiflFs.  Before  Stbrbbtt,  C.  J.,  Grbbn,  Wil- 
liams, MoCoLLXTii,  MiTOHELL,  Dbak  and  Pbi^  JJ.    Affirmed. 

Assumpsit  on  a  contract  for  drilling  an  oil  well.  Before 
MoIlvainb,  p.  J. 

At  the  trial  it  appeared  that  on  April  1, 1898,  W.  L.  Mellon 
of  Pittsburg  contracted  in  writing  with  Samuel  Galey  to  drill 
a  well  for  oil  or  gas  on  a  farm  in  Wasliington  county.  By  the 
terms  of  the  contract  Galey  was  to  furnish  all  tools,  cables, 
etc.,  at  his  own  expense  and  risk,  and  the  fuel,  labor  and  haul- 
ing required  in  completing  the  well,  and  case  it  dry  of  water. 
Mellon  was  to  furnish  wood,  rig,  casing,  machinery  and  water, 
and  pay  90  cents  per  foot  for  the  diilling.  On  the  same  day 
the  contract  was  made,  Galey,  in  consideration  of  $180,  made 
a  parol  assignment  thereof  to  Smith  Bros.,  the  appellees,  and 
Smith  Bros.,  who  were  experienced  contractors  and  drillers, 
did  the  work  under  the  contract.  Smith  Bros,  were  not  sub- 
contractors. Defendant  claimed  that  one  of  the  wells  drilled 
was  defective,  owing  to  the  neglect  or  incapacity  of  Smith 
Bros.'  superintendent,  and  that  Galey  had  no  right  to  assign 
the  contract  to  Smith  Bros. 

Defendant's  points  were  as  follows : 

1.  That  there  is  no  privity  of  contract  in  this  case  between 
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the  use  plaintiffs  and  the  defendant  arising  out  of  any  assign- 
ment, legal  or  equitable,  of  the  contract  made  by  Galey  with 
Mellon,  and  the  use  plaintiffs  are  not  entitled  to  recover  upon 
said  contract,  and  the  verdict  of  the  jury  must  be  for  the  de- 
fendant.    Anmjoer:  Refused.  [1] 

2.  If  the  jury  find  from  the  evidence  that  the  use  plaintiffs 
in  this  case  had  no  assignment  of  the  contract  made  by  Mellon 
with  Galey  for  the  drilling  of  McCarty  No.  3,  but  that  their 
contract  was  made  with  Galey  alone  and  for  a  less  price  than 
Galey  was  to  receive  from  Mellon,  then  their  right  of  action 
for  the  work  done  in  the  drilling  of  said  well  is  against  Gtiley 
and  not  against  Mellon,  and  the  verdict  of  the  jury  must  be  for 
the  defendant.  Aniwer :  Affirmed,  unless  there  was  an  assign- 
ment of  the  amount  due  Gttley  by  Mellon  for  drilling  this  well 
before  this  suit  was  brought ;  in  that  case  the  plaintiffs  would 
be  allowed  to  recover  the  amount  admitted  to  be  due  by  Mel- 
lon and  for  which  Gttley  gave  the  plaintiffs  his  order  on  Mel- 
lon. [2] 

8.  Even  if  the  jury  find  that  the  contract  between  Mellon 
and  Galey  for  the  drilling  of  the  well  was  assigned  to  Smith 
Bros.,  and  that  E.  A.  Culbertson,  field  superintendent,  named 
in  the  contract,  directed  that  the  drilling  of  said  well  proceed 
after  the  discovery  of  water  in  what  is  known  as  the  *'  Big  Injun  " 
sand,  and  that  he  subsequently  directed  that  the  casing  be 
drawn  from  said  well  and  the  well  reamed  as  claimed  by  plain- 
tiffs, still  there  can  be  no  recovery  by  the  plaintiffs  for  the 
work  done  on  the  first  well  or  the  materials  lost  therein,  be- 
cause according  to  their  own  testimony  the  mode  of  drilling 
said  well  in  respect  to  bfliling  out  water  and  the  use  of  casing 
was  under  the  control  and  direction  of  the  said  Culbertson,  and 
was  one  of  the  incidents  and  conditions  of  the  contract  under 
which  the  plaintiffs  undertook  to  drill  said  well.  Answer: 
Affirmed.  If  the  jury  further  find  that  Culbertson  or  Mellon, 
his  principal,  in  giving  said  directions,  in  no  way  violated  the 
express  agreement  of  Melon  as  found  in  the  written  contract 
introduced  into  evidence  as  to  furnishing  the  necessaiy  cas- 
ing.  [3] 

4.  That  the  contract  made  by  Mellon  with  Galey  was  for  the 
personal  services  of  Galey  in  the  drilling  of  McCarty  No.  8, 
and  was  not  assignable,  and  the  fact  that  the  use  plaintiffs  in 
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this  case  drilled  the  said  well  under  an  arrangement  made  by 
them  with  Galey  gives  them  no  right  of  action  upon  the  Galey 
contract  against  Mellon.      Answer :  Refused.  [4] 

5.  That  under  all  the  evidence  in  the  case  the  verdict  of  the 
jury  must  be  for  the  defendant.     Answer:  Refused.  [6] 

6.  Under  all  the  evidence  in  the  case  the  use  plaintifiFs  are 
not  entitled  to  recovei-  for  the  drilling  of  the  well  abandoned 
by  them,  and  the  verdict  of  the  jury  cannot  be  for  a  greater 
sum  than  the  balance  due  for  the  well  completed  by  them  in 
the  oil  sand.     Answer :  Refused.  [6] 

PlaintifiTs  point  was,  among  others,  as  follows : 
If  the  jury  believe  from  the  evidence  in  the  case  that  Smith 
firos.  were  performing  the  work  under  the  contract  between 
Galey  and  Mellon,  with  the  knowledge  on  Mellon's  part  that 
Smith  Bros,  had  succeeded  to  the  rights  of  Galey  under  said 
contract,  and  that  Mellon  made  no  objection  to  the  said  Smith 
Bros,  continuing  and  completing  said  work,  this  would  amount 
to  a  ratification  by  Mellon  of  the  assignment  by  Galey  to  Smith 
Bros,  of  the  contract  in  question.     Answer :  Affirmed.  [7] 

Verdict  and  judgment  for  plaintiffs  for  93,227.68.  Defend- 
ant appealed. 

Errors  assigned  were  above  instructions,  quoting  them. 

«7.  McF.  Carpenter^  John  W.  Donnan  with  him,  for  appellant. 

Where  obligations  are  mutual,  and  where  the  nature  of  them 
is  such  on  one  side  or  the  other,  or  both  sides,  as  to  justify  a 
fair  presumption  that  the  parties  were  induced  to  the  connection 
by  strictly  personal  considerations,  the  rule  of  assignability 
clearly  cannot  apply :  Billiard  on  Contracts,  vol.  1,  p.  431 ;  Rob- 
son  V.  Drummond,  2  B.  &  A.  803. 

Albert  S.  Sprowls^  J,  B,  Chapman  and  J.  M,  Braden  with 
him,  for  appellees.  —  The  contract  was  assignable:  StumpFs 
App.,  116  Pa.  88;  3  Addison  on  Contracts,  894;  Devlin  v. 
Mayor  of  New  York,  63  N.  Y.  8 ;  Siboni  v.  Kirkman,  1  M.  & 
W.  417 ;  Marshall  v.  Broad,  1  C.  R.  &  J.  403 ;  Armstrong  v. 
Lancaster,  5  Watts,  68 ;  Jones  v.  Witter,  13  Mass.  304 ;  Phila- 
delphia V.  Lockhardt,  73  Pa.  211 ;  Ross  v.  Wells,  5  Pa.  C.  C. 
480 ;  Hall  v.  Rupley,  10  Pa.  232 ;  Martin  v.  Schoenberger,  8 
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W.  &  S.  867 ;  Shaw  v.  Turnpike  Co.,  2  P.  &  W.  454 ;  Chapin 
V.  Cambria  Iron  Co.,  145  Pa.  478 ;  Erie  City  Iron  Works  v. 
Barber,  118  Pa.  6  ;  East  Union  Twp.  v.  Comrey,  100  Pa.  862; 
Harley  v.  Ins.  Co.,  120  Pa.  182 ;  Com.  v.  Davis,  4  Phila.  95. 

Opinion  by  Mb.  Justiob  Fell,  January  6, 1896 : 

This  action  is  founded  upon  a  contract  for  drilling  an  oil  well. 
The  personal  performance  of  the  work  by  the  legal  plaintiff 
could  not  have  been  contemplated  by  the  parties  at  the  time 
the  contract  was  made.  The  work  of  necessity  required  the 
labor  and  attention  of  a  number  of  men,  and  it  does  not  appear 
that  because  of  his  knowledge,  experience  or  pecuniary  ability, 
or  for  any  other  reason,  Galey  was  especially  fitted  to  carry 
it  on.  There  is  nothing  of  a  personal  nature  about  it,  and  its 
personal  performance  by  him  was  not  the  inducement  nor  of 
the  essence  of  the  conti*act.  The  contract  was  assigned  to 
Smith  Bros.,  the  use  plaintiffs,  and  the  work  under  it  was  done 
by  them  with  the  knowledge  of  the  defendants  from  the  begin- 
ning. The  jury  found  that  they  were  not  subcontractors 
suing  upon  a  contract  as  to  which  they  had  no  rights.  It  was 
competent  for  Galey  to  assign  to  them  the  executory  contract 
with  all  of  his  rights  under  it,  or  after  the  completion  of  the 
work  to  assign  to  them  the  right  to  receive  the  amount  due 
on  settlement.  In  either  event  they  had  the  right  to  use  his 
name  as  legal  plaintiff,  but  in  neither  would  their  rights  rise 
higher  than  his.  The  action  was  tried  on  the  right  of  the 
legal  plaintiff  to  recover,  the  doors  were  opened  to  every  de- 
fense available  against  him,  and  in  no  aspect  of  the  case  was 
the  defendant  prejudiced  because  of  the  form  of  the  action. 

Practically  the  question  at  the  trial  was  whether  the  legal 
plaintiff  was  entitled  to  recover  on  the  contract,  and  that  de- 
pended upon  whether  the  fault  which  ultimately  resulted  in 
the  destruction  of  one  of  the  wells  was  chargeable  to  the  de- 
fendant's field  superintendent.  The  jury  found  that  it  was, 
and  they  had  the  aid  of  a  charge  by  the  learned  trial  judge 
which  fully  and  clearly  explains  the  facts  and  the  law  applica- 
ble to  them. 

The  judgment  is  affirmed. 
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Olive  Blanche  Toders,  by  her  next  friend,  George  W. 
Yoders,  Appellant,  v.  Amwell  Township. 

Negligence — Townships^RemoU  and  proximate  cause. 

In  oases  of  mere  negligence,  aggravated  by  no  element  of  malice,  to  ^ 
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ascertain  whether  the  negligeqce  be  the  proximate  cause,  it  mnst  appear  172         447 
that  the  injury  was  the  natural  and  probable  consequence  of  the  negli-     |^  |^  *^^ 

genoe— such  a  consequence,  as  under  the  surrounding  circumstances  of  f-y^g r^. 

the  case  might  and  ought  to  have  been  foreseen  by  the  wrongdoer.  |    26  SC  '431 
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Township  authorities  are  bound  to  foresee  that  a  bridge  may  be  crossed    28  SC  »649 
in  the  nighttime  by  a  spirited  horse,  and  that  such  horse  may  take  frightj    I^  gp 
and  if  they  neglect  to  place  a  guard  rail  upon  a  narrow  bridge,and  an  in-'- 
jury  result  from  the  fright  of  such  a  horse  in  the  nighttime, which  could 
have  been  guarded  against  by  a  rail,  the  negligence  of  the  township  author- 
ities is  the  proximate  cause  of  the  injury. 

Township  authorities  are  bound  to  know  that  the  fright  of  a  horse  is  an 
ordinary  circumstance,  and  to  be  expected,  and  that  his  conduct  when  in 
fright  may  be  unreasoning,  insane  and  unlooked  for ;  and  they  cannot  ex- 
cuse their  negligence  in  failing  to  properly  guard  a  bridge  by  asserting 
that  they  could  not  foresee  the  particular  freak  of  conduct  in  a  terrified 
horse. 

Where  tovmship  authorities  neglect  to  provide  guard  rails  for  a  narrow 
bridge,  and  a  horse  attached  to  a  buggy  passes  safely  over  the  bridge  in 
the  nighttime,  and  then  takes  fright,  and  backs  the  buggy  onto  the  bridge, 
and  over  its  side,  injuring  the  occupants  of  the  buggy,  the  negligence  of 
the  township  authorities  is  the  proximate  cause  of  the  accident,  and  the 
township  is  liable  for  the  injuries. 

A  young  man  took  two  young  women  to  a  church  sociable  in  a  one  horse 
buggy  on  a  dark  night.  On  their  return  about  midnight  they  crossed  a 
narrow  bridge  which  was  not  protected  by  a  guard  rail.  Just  as  they  got 
on  the  bridge,  the  plaintiff,  a  girl  fifteen  years  old,  accidentally  dropped  her 
hat  from  the  buggy.  The  driver,  however,  did  not  stop,  but  continued 
over  the  bridge,  and  stopped  about  fourteen  feet  from  it.  He  then  gave 
the  lines  to  the  older  girl,  who  had  some  knowledge  of  horses  and  experi- 
ence in  driving.  He  then  went  back  for  the  hat.  While  he  was  gone  the 
horse  turned  towards  the  side  of  the  road,  and  took  fright  and  quickly 
backed  the  buggy  on  the  bridge,  and  over  the  side  of  it,  and  the  plaintiff 
was  injured.  At  the  point  where  the  horse  was  stopped  there  was  a  high 
bank  with  projecting  rocks,  and  on  one  side  of  the  bridge  a  spring  ran 
over  the  rocks  making  the  usual  sound  of  a  waterfall.  EM,  that  the  neg- 
lect of  the  township  to  properly  guard  the  bridge  was  the  proximate  cause 
of  the  accident,  and  that  the  township  was  liable  in  damages  for  the  injury. 
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Practice,  8.  C.^AdjudicaUd  cases  as  precedents. 

In  determining  whether  a  conclasion  of  law  in  any  adjadicated  case  is 
a  precedent  in  a  sabsequent  one,  the  value  of  the  first,  nsoally,  is  measured 
by  its  similarity  or  dissimilarity  to  the  second  in  its  controlling  facts ;  the 
conclusion,  to  be  of  any  value  as  a  precedent,  must  be  taken  as  applicable 
to  the  facts  as  assumed  by  the  court ;  they,  as  concerns  the  judgment,  are 
the  facts,  and  whether  existing  or  nonexisting,  either  prompt  or  compel 
the  conclusion  of  law  that  determines  the  judgment. 

Argued  Oct.  28,  1895.  Appeal,  No.  228,  Oct.  T.,  1896,  by 
plaintiff,  fi^om  judgment  of  C.  P.  Washington  Co.,  on  verdict 
for  defendant.  Before  Stbbrbtt,  C.  J.,  Gbbbn,  Williams, 
McCoLLUM,  MiTCHBLL,  Dean  and  Fell,  J  J.    Reversed. 

Trespass  for  personal  injuries.     Before  MoIlvaine,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows  : 

Granting,  now,  that  the  travel  on  this  country  road  was  such 
that  it  was  negligence  on  the  part  of  the  township  in  not  erect- 
ing a  guard  or  barrier  between  the  ends  of  the  two  pieces  of 
fence  along  the  west  side  of  the  bridge,  as  claimed  by  the  plain- 
tiff, the  question  then  arises,  was  the  failure  to  erect  a  barrier 
at  the  west  side  of  the  bridge  the  proximate  cause  of  the  injury 
suffered  by  the  plaintiff.  The  fsusts  bearing  on  this  question 
and  to  which  we  have  referred  are,  as  we  have  said,  undisputed, 
and  this  casts  a  duty  on  the  court  which  we  would  much  rather 
have  had  cast  on  the  jury. 

While  it  is  undoubtedly  true  as  a  general  proposition  that 
the  question  of  proximate  cause  is  for  the  jury,  yet  it  has  been 
repeatedly  held  that  where  there  are  no  disputed  facts  the  court 
must  determine  it  [In  our  opinion,  the  dropping  of  her  hat 
by  the  plaintiff,  the  subsequent  stop  to  regain  it,  and  the  back- 
ing of  the  horse  in  such  a  way  as  to  drive  the  hind  wheels  of 
the  buggy  to  and  over  the  west  edge  of  the  bridge,  was  the 
proximate  cause  of  the  accident ;  the  negligence  of  the  town- 
ship, if  it  was  negligent  in  not  putting  up  a  barrier  (granting 
that  such  a  barrier  would  have  withstood  the  force  of  a  rapidly 
backing  horse),  was  the  remote  cause  of  the  accident.]  [1] 

The  negligent  act  of  the  township— not  putting  up  a  barrier 
— had  no  relation  whatever,  or  in  no  way  contributed  to  or 
superinduced  the  dropping  of  the  hat,  the  stop  after  safely  cross- 
ing the  bridge,  or  the  backing  of  the  horse  in  the  manner  he  did 
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[The  act  of  the  horse  and  the  failure  to  put  up  a  barrier  did 
not  concur  in  bringing  about  the  injury ;  they  were  not  causes 
operating  together  at  the  same  time  to  bring  about  the  accident 
But  they  were  distinct,  successive  and  unrelated  causes.  The 
backing  of  the  horse,  after  the  stop  to  get  the  hat,  was  an  inde- 
pendent, unrelated  cause,  without  which  the  inflicting  of  the 
injury  would  not  have  happened.  It  was  the  first  or  proximate 
cause  of  the  injury ;  the  want  of  a  barrier  the  second  or  remote 
cause.]  [2]  [The  backing  of  the  horse  was  the  efficient  and 
responsible  cause  of  the  infliction  of  the  injury,  with  which  the 
absence  of  a  barrier  was  in  no  way  related.]  [8]  [Had  a  bar- 
rier, such  as  would  have  relieved  the  township  of  the  charge  of 
negligence,  been  erected,  the  rapidity  with  which  the  horse  was 
backing,  and  the  force  he  was  applying  to  the  buggy,  might 
have  sent  the  buggy  over  the  bridge.  In  other  words,  the  acci- 
dent was  caused,  brought  about,  set  in  motion,  by  the  backing 
horse,  independent  of  anything  the  township  had  done  or  left 
undone ;  and  the  erection  of  a  guard  rail  would  have  at  most 
only  minimized  the  consequences  of  the  accident.]  [4]  [It 
may  be  conceded  that  the  absence  of  a  guard  rail  made  the  con- 
sequences of  the  accident  more  serious,  but  as  the  absence  of 
the  guard  rail  did  not  bring  about  or  help  to  bring  about  the  first 
accident,  to  wit :  the  uncontrollable  action  of  the  horse,  it  was  a 
remote  and  not  a  proximate  cause  of  the  plaintiff's  injury.]  [5] 
Again,  the  township's  road  commissioners  were  only  required 
to  provide  against  what  might  ordinarily  happen  in  the  ordinary 
use  of  this  road,  considering  the  number  of  people  that  traveled 
upon  it  and  the  manner  in  which  it  was  used.  [The  accident 
here  was  extraordinary  in  its  character.  It  was  not  such  an  acci- 
dent as  under  the  circumstances  might  and  ought  to  have  been 
foreseen  by  the  road  commissioners.]  [6]  I  can  see  how  the 
want  of  a  guard  rail  on  a  bridge  like  this  would  be  the  proximate 
cause  of  an  accident.  If  a  horse  going  upon  this  bridge  would 
frighten  at  the  narrowness  of  the  bridge  seeing  the  drop  of  six 
feet  at  either  side,  and  the  driver  by  reason  of  the  surround- 
ings would  become  nervous  and  unable  to  hold  the  horse,  and 
he  would  jump  or  back  over  the  side  of  the  bridge,  then  the 
absence  of  a  guard  rail  might  be  considered  the  proximate  cause. 
The  condition  of  the  bridge  would,  in  such  a  case,  start  the 
series  of  acts  that  would  culminate  in  the  final  accident  In  aU 
Vol.  CLXxn — 29 
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the  reported  cases  that  we  have  been  able  to  find  where  injury 
was  done  by  going  over  an  embankment  or  off  a  bridge,  it 
appears  that  the  omission  of  the  municipality  to  do  something 
it  ought  to  have  done  brought  about  or  started  or  helped  to 
bring  about  or  helped  to  start  the  accident,  and  did  something 
more  than  aggravate  the  consequences  of  the  first  accident, 
brought  about  by  some  other  independent  cause. 

[Under  the  undisputed  facts  of  this  case  the  question — '^  Is 
the  township  liable  ?  "  is  a  question  of  law,  and  must  be  deter- 
mined by  the  court,  and  we  instruct  you  that  it  is  not  liable  ; 
the  proximate  cause  of  the  plaintiff's  injury  was  the  unruly  con- 
duct of  the  horse ;  and  the  township  having  done  nothing  either 
directly  or  indirectly  that  caused  it  to  act  in  this  way,  it  is  not 
legally  responsible  for  the  consequences  that  followed  as  suc- 
ceeding events  in  a  series  of  accidents.  We  instruct  you  to  re- 
turn a  verdict  in  favor  of  the  defendant.]  [7] 

The  defendant  has  asked  us  to  charge  you  as  follows : 

1.  Under  the  undisputed  evidence  of  the  case,  the  negligence 
of  the  township  was  not  the  proximate  cause  of  the  injury,  and 
the  plaintiff  cannot  recover.    Answer :  Affirmed.  [8] 

2.  Under  all  the  evidence  in  the  case  the  verdict  should  be 
for  the  defendant.    Answer :  AfiSrmed.  [9] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 

Errors  assigned  were  (1-9)  above  instructions,  quoting  them. 

John  0,  Bane,  for  appellant. — The  injury  to  the  plaintiff  was 
the  natural  and  probable  consequence  of  the  negligence  of  the 
township  in  not  erecting  side  rails  or  barriers  on  the  bridge, 
and  it  was  such  a  consequence,  as  under  the  surrounding  cir- 
cumstances of  the  case,  might  and  ought  to  have  been  foreseen 
by  the  supervisors,  as  likely  to  flow  from  their  act :  Sturgis  v. 
Kountz,  166  Pa.  858 ;  Scott  Twp.  v.  Montgomery,  96  Pa.  444. 

It  is  a  matter  of  common  information  that  horses  will  shy  at 
different  objects,  and  it  therefore  becomes  the  duty  of  the  super- 
visors so  to  keep  the  roads,  that  teams  will  not  be  overset  by 
this  vice  in  horses :  Lower  Macungie  Twp.  v.  Merkhoffer,  71 
Pa.  276 ;  Newlin  v.  Davis,  77  Pa.  817 ;  Hey  v.  Philadelphia, 
81  Pa.  44;  BurreU  v.  Uncapher,  117  Pa.  858;  Plymouth  Twp. 
▼.  Graver,  126  Pa.  24 ;  Jackson  Twp.  v.  Wagner,  127  Pa.  184. 
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The  rulings  in  the  case  of  Township  of  Chartiers  v.  Phillips, 
122  Pa.  601,  are  not  applicable  to  the  case  at  bar. 

t/.  (7.  Swing y  M,  L.  A.  ^  B,  E.  McOraken  and  JameB  Q.  Mo- 
Qiffin  with  him,  for  appellee. — It  is  undoubtedly  true,  as  a 
general  proposition,  that  the  question  of  proximate  cause  is  for 
the  jury ;  yet  it  has  been  repeatedly  held  that  where  there  are 
no  disputed  facts  the  court  must  determine  it :  West  M ahanoy 
Twp.  V.  Watson,  112  Pa.  574. 

The  immediate  and  not  the  remote  cause  is  to  be  considered. 
This  maxim  is  not  to  be  controlled  by  time  or  distance,  but  by 
the  succession  of  events.  The  question  is,  did  the  cause  al- 
leged produce  its  efiFect  without  another  cause  intervening,  or 
was  it  to  operate  through  or  by  means  of  this  intervening  cause : 
Hoag  V.  The  Lake  Shore  and  Michigan  Southern  Railroad  Com- 
pany, 85  Pa.  293  ;  Township  v.  Watson,  116  Pa.  344. 

In  determining  what  is  proximity  of  cause  the  true  rule  is 
that  the  injury  must  be  the  natural  and  probable  consequence  of 
the  negligence ;  such  a  consequence  as  under  the  surrounding 
circumstances  of  the  case  might  and  ought  to  have  been  fore- 
seen by  the  wrongdoer  as  likely  to  flow  from  his  act:  Herr  v. 
Lebanon,  149  Pa.  222;  Worrilow  v.  Twp.,  149  Pa.  40 ;  Shaffer 
V.  Jackson  Twp.,  150  Pa.  145 ;  KiefiEer  v.  Hummelstown  Boro., 
151  Pa.  804. 

Opinion  by  Mb.  Justiob  Dban,  January  6, 1896  : 
In  Amwell  township,  Washington  county,  is  located  a  pub- 
lic road,  leading  from  another,  called  Brush  Run  road  to  the 
National  pike ;  it  is  a  shorter  cut  from  the  country  and  a  num- 
ber of  villages  into  the  town  of  Washington  than  other  better 
maintained  roads,  and  while  not  so  generally  traveled  as  the 
others,  yet  in  the  winter  and  spring  is  much  used.  It  is  known 
as  the  Mike  Moninger  road.  On  it  is  a  bridge  of  one  span  over 
a  small  stream ;  the  bridge  is  nine  feet  between  the  abutments, 
and  the  floor  extends  over  them,  making  it  fourteen  feet  long ; 
the  width  of  the  plank  roadway  is  about  twelve  feet ;  height 
of  floor  above  bed  of  stream  about  five  and  one  half  feet ;  the 
approaches  on  each  side  are  short,  and  somewhat  steep.  The 
roadway  curves  just  at  the  bridge,  in  consequence,  more  care 
is  demanded  in  crossing  than  if  it  were  straight ;  the  bridge 
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itself  was  wholly  unprotected  by  guard  rails,  though  there  was 
some  protection  of  the  approaches  at  one  end  by  a  fence.  The 
general  direction  of  the  road  is  north  and  south ;  at  the  north 
end  of  the  bridge  is  a  high  bank  with  projecting  rocks  covered 
with  bushes  and  briers ;  on  the  one  side  of  the  bridge  a  spring 
runs  over  the  rocks,  making  the  usual  sound  of  a  waterfall ; 
one  of  the  witnesses  stated,  ^^  it  was  a  scaiy  place." 

The  plaintifiE  is  fifteen  years  of  age,  the  daughter  of  a  farmer 
living  in  the  township,  and  through  his  farm  runs  the  road. 
On  the  28th  of  June,  1884,  in  the  evening,  a  young  man,  W.  A. 
Watson,  called  at  the  home  of  plaintifiF  with  a  one  horse  buggy, 
and  took  her  with  an  older  sister,  Mary,  to  a  ^'  church  sociable ; " 
about  midnight,  the  three  started  to  return  home  in  the  buggy, 
Watson  driving ;  the  night  was  dark ;  just  as  they  got  on  the 
bridge,  the  plaintiff  accidentally  dropped  her  hat  from  the  buggy, 
but  when  told  of  it,  Watson,  as  a  matter  of  prudence,  drove 
over  the  bridge  first,  and  stopped  about  fourteen  feet  from  the 
plank  on  the  north  end;  then,  giving  the  lines  to  Mary,  the 
older  sister,  got  out  and  went  back  to  pick  up  the  hat ;  Mary 
had  knowledge  of  horses,  also  had  some  experience  in  driving ; 
immediately  after  Watson  started  back  for  the  hat,  the  horse 
turned  to  the  side  of  the  road  in  the  direction  of  the  rocks  and 
bushes ;  Mary  pulled  him  back  by  the  lines  into  the  road ;  just 
then,  he  took  fright  and  quickly  backed  the  buggy  on  the 
bridge,  Mary  endeavoring  to  urge  him  forward ;  the  buggy 
was  backed  off  the  side  of  the  bridge,  the  two  girls  falling  back- 
wards into  the  top,  the  buggy  on  them  and  the  horse  partly  on 
the  buggy  ;  before  the  buggy  was  off  the  bridge,  Wateon  ran 
up,  caught  the  horse  by  the  head,  and  ineffectually  tried  to  stop 
him  from  backing.  The  plaintiff  was  seriously  injured.  Alleg- 
ing this  resulted  from  the  negligence  of  the  township  in  not 
maintaining  guard  rails  on  the  bridge,  she  brought  this  suit  for 
damages.  The  facts,  so  far  as  we  have  stated  them  here,  were 
not  in  dispute  at  the  trial.  The  learned  judge  of  the  court 
below  instructed  the  jury  in  answer  to  defendant's  fii-st  written 
point,  that  on  the  undisputed  evidence,  the  negligence  of  the 
township  was  not  the  proximate  cause  of  plaintiff's  injury, 
therefore  plaintiff  could  not  recover,  and  the  jury  accordingly 
found  for  defendant ;  from  the  judgment  entered  on  that  ver- 
dict, plaintiff  now  appeals,  assigning  for  error  the  peremptory 
instruction  of  the  court. 
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The  two  questions  on  which  the  issue  turns  are :  1.  Was  the 
township  negligent?  If  so,  2.  Was  that  negligence  the  proxi- 
mate cause  of  plaintiffs  injury  ? 

The  answer  to  the  first  question  was  for  the  jury,  but  as  the 
learned  judge  of  the  court  below,  on  the  undisputed  facts, 
declared,  as  matter  of  law,  any  negligence  of  defendant  was 
not  the  proximate  cause  of  the  accident,  we  must  assume,  for 
purposes  of  the  case  before  us,  defendant  negligently  left  an 
open  roadway,  only  twelve  feet  wide  without  guard  rails  on  a 
bridge  used  by  the  traveling  public.  The  duty  of  defendant 
must  be  measured  by  the  ordinary  and  usual  demands  of  the 
traveling  public  in  that  locality.  Travel  by  vehicles  of  extra- 
ordinary weight,  or  by  animals  of  extraordinary  or  strange  hab- 
its, the  authorities  were  not  bound  to  foresee  and  provide  for. 
But  the  ordinary  methods  of  travel  by  horses,  buggies  and  wag- 
ons, they  ought  to  have  foreseen ;  and  made  reasonable  provision 
for  the  safety  of  the  public  on  the  highway.  If  this  horse  had 
taken  fright  when  on  the  bridge,  and  because  of  the  absence 
of  guard  rails  backed  the  buggy  off,  we  think  no  one,  in  the 
face  of  our  numerous  adjudicated  cases,  would  have  questioned 
the  answerability  of  the  defendant.  In  Lower  Macungie  Twp. 
V.  Merkhoffer,  71  Pa.  276,  one  of  the  animals  shied,  and  the 
team  was  precipitated  into  an  ore  excavation  alongside  the 
road,  where  there  were  no  guard  rails ;  the  township  was  held 
liable.  In  Twp.  of  Newlin  v.  Davis,  77  Pa.  317,  the  bridge  had 
no  guard  rails ;  the  horse  frightened  at  a  piece  of  plank  and 
backed  off ;  the  township  was  held  liable.  In  Scott  Twp.  v. 
Montgomery,  95  Pa.  444,  from  some  unknown  cause,  the  horse 
suddenly  shied,  and  sprang  off  the  road  down  a  steep  bank ; 
there  was  no  barrier  or  guard  rail ;  the  defendant  was  held 
answerable.  In  Hey  v.  City  of  Philadelphia,  81  Pa.  44,  the 
horse  took  fright  at  the  whistle  of  a  locomotive,  sprang  over  a 
wide  roadbed  down  a  declivity  into  the  river ;  there  was  no 
guard  rail ;  the  city  was  held  responsible.  And  so  we  might 
•cite  many  other  cases  to  the  same  point.  The  absence,  in 
view  of  the  circumstances,  of  reasonable  safeguards  for  ordi- 
nary travel,  was  held,  in  all  of  them,  to  be  the  immediate  and 
proximate  cause  of  the  injury. 

If,  then,  the  defendant  would  have  been  answerable  for  dam- 
ages resulting  from  its  negligence,  had  the  horse  from  fright 
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plunged  over  or  backed  off  the  bridge,  when  being  driven  over 
it,  does  the  fact  that  he  backed  the  buggy  on  and  then  off  the 
bridge,  after  being  fourteen  feet  beyond  it,  relieve  defendant 
from  liability  ? 

When,  as  here,  the  facts  are  not  disputed,  at  least  not  con- 
troverted, the  conclusion  is  often  a  matter  of  law  for  the  court; 
and  it  may  be  conceded  on  these  facts,  the  application  of  the 
maxim,  causa  proxima  non  remota  spectatur,  is  not  free  from 
difficulties.  In  cases  of  mere  negligence,  aggravated  by  no 
element  of  malice,  to  ascertain  whether  the  negligence  be  the 
proximate  cause,  it  is  stated  by  Paxson,  J.,  in  Hoag  v.  R.  R. 
Co.,  86  Pa.  298 :  ^*  The  injury  must  be  the  natural  and  probable 
consequence  of  the  negligence — such  a  consequence,  as  under 
the  surrounding  circumstances  of  the  case  might  and  ought  to 
have  been  foreseen  by  the  wrongdoer."  And,  as  is  remarked  by 
Black,  C.  J.,  while  discussing  the  same  doctrine  in  Pittsburg 
V.  Grier,  22  Pa.  54 :  ^^  It  is  not  the  law,  that  men  are  responsi- 
ble for  their  negligence  only  to  the  extent  of  the  injuries  they 
knew  would  result  from  it.  If  it  were,  there  could  be  no  re- 
covery except  for  malicious  wrongs." 

As  already  noticed  it  cannot  be  questioned,  under  the  au- 
thorities, that  defendant  might  and  ought  to  have  foreseen  the 
danger  to  oi^dinary  travel  over  a  naiTOw  bridge  without  guard 
rails.  It  is  alleged,  however,  that  the  special  facts  take  this 
out  of  the  cases  of  ordinary  and  foreseeable  travel.  Do  they  ? 
It  may  at  once  be  conceded,  that  if  the  traveling  public  al- 
ways or  generally  drove  only  very  gentle  and  easily  managed 
horses,  in  daylight,  at  a  slow  gait,  over  very  narrow  bridges, 
such  an  accident  as  here  happened  would  not  have  been  the 
natural  and  probable  consequence  of  the  neglect  to  put  up 
guard  rails,  for  then  the  circumstances  in  this  case  would  have 
been  extraordinary.  But  no  such  limited  use  of  a  public  high- 
way would  be  made  in  any  township  in  the  state,  and  this  the 
authorities  well  knew ;  that  it  would  be  traveled  night  and  day 
by  those  driving  gentle  and  spirited  animals,  some  that  would 
take  fright,  others  that  would  not,  was  known  to  them.  If, 
with  such  knowledge,  this  accident  might  or  ought  to  have 
been  foreseen,  and  with  reasonable  care  have  been  provided 
against,  then  was  their  negligence  the  proximate  cause  of  the 
injury? 
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It  is  argued  that  defendant  could  not  foresee  the  exceptional 
movement  of  a  frightened  horse ;  but  this  assumption  does  not 
determine  whether  negligence  of  defendant  was  the  proximate 
cause,  for  a  provision  for  safety  did  not  depend  on  seeing  so 
far.  Of  all  our  domestic  animals,  the  horse  is  probably  the 
most  intelligent,  yet  among  all' of  them  he  is  most  subject  to 
fright;  a  bit  of  white  paper  stirred  by  the  wind  in  the  road- 
way will  startle  and  sometimes  render  him  uncontrollable ;  what 
movement  he  will  make  in  one  of  his  paroxysms  of  terror, 
human  intelligence  cannot  anticipate,  and  still  worse,  because 
of  his  superior  strength  and  agility,  cannot  control.  Such  facts 
are  within  the  common  observation  of  mankind.  It  is  the  habit 
of  the  horse,  not  his  particular  movement  in  the  exercise  of  it, 
which  last  is  beyond  human  foresight,  that  defendant  ought  to 
have  known  and  provided  against.  The  conclusion  of  appellee 
is  founded  on  wrong  premises,  in  substance  these :  The  town- 
ship authorities  were  not  bound  to  make  provision  against  that 
which  they  could  not  reasonably  foresee ;  that  a  horse  would 
back  a  buggy  on  and  off  a  bridge  which  he  had  already  crossed, 
could  not  reasonably  have  been  foreseen ;  they  did  not  foresee 
such  exceptional  conduct,  and  their  neglect  to  provide  against 
what  no  one  could  foresee,  was  not  therefore  the  proximate 
cause  of  the  injury ;  the  unforeseeable  backing  of  the  horse 
was  the  proximate  cause,  and  the  absence  of  guard  rails  only 
rendered  more  serious  the  consequences.  But  from  the  estab- 
lished facts  the  premises  from  which  to  determine  the  applica- 
tion of  the  rule  are  not  correctly  stated  in  appellee's  proposition. 
They  should  be  stated  thus:  The  township  authorities  were 
bound  to  foresee  and  reasonably  provide  against  a  common  dan- 
ger to  ordinary  travel  on  that  highway ;  it  is  well  known  that 
one  of  such  dangers  arises  from  the  habit  of  fright  in  the  horse, 
and  it  is  just  as  well  known  that  when  affrighted  no  one  can 
foretell  his  conduct ;  the  presence  of  guard  rails  would  have 
been  a  protection  from  the  danger  of  going  over  the  bridge,  no 
matter  what  the  movement  of  the  horse  ;  therefore,  the  habit 
of  the  horse  being  known,  they  ought  have  put  up  the  guard 
rails,  and  their  neglect  of  duty  in  this  particular  was  the  prox- 
imate cause  of  the  injuiy.  Or  to  express  it  in  another  form : 
The  fright  of  the  horse  was  ordinary,  and  to  be  expected ;  that 
his  conduct  when  in  fright  would  be  unreasoning,  insane  and 
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unlooked  for,  was  also  to  be  expected ;  if  it  were  otherwise,  it 
would  have  been  extraordinary,  because  contrary  to  common 
observation ;  the  township  authorities  should  have  guarded 
against  that  which  was  to  be  expected,  and  it  will  not  excuse 
the  negligence  of  the  supervisors  or  make  that  negligence  the 
remote  cause,  to  assert,  they  could  not  foresee  the  particular 
freak  of  conduct  in  a  terrified  horse. 

The  cases  cited  and  most  relied  on  by  the  court  below  and 
appellee  are  Chartiers  Twp.  v.  Phillips,  122  Pa.  601,  and  Herr 
v.  The  City  of  Lebanon,  149  Pa.  222.  But  neither  is  in  con- 
flict with  Newlin  v.  Davis,  supra,  and  its  many  kindred  cases. 
As  stated  by  our  brother  Mitohbll  in  Haverly  v.  R.  R.  Co., 
135  Pa.  60,  in  speaking  of  the  apparent  conflict  in  the  cases  in 
the  application  of  the  rule  in  determining  whether  the  negli- 
gence was  the  remote  or  proximate  cause  of  the  injury:  ^^The 
difiEerent  results  which  were  reached  in  them,  depended  not 
on  any  difiFerent  view  of  the  law,  but  of  the  facts.  ...  But 
whatever  the  result  of  the  views  taken  of  the  facts  in  these 
cases,  the  principles  of  decision  are  the  same  in  all." 

In  Chartiers  Twp.  v.  Phillips,  our  brother  Gbeen  in  stating 
this  court's  view  of  the  facts,  on  which  view  alone  the  judg- 
ment is  founded,  says:  ^^It  is  beyond  all  question  that  the 
direct  and  immediate  cause  of  the  plaintiffs  injury  was  the 
overturning  of  the  wagon  in  which  he  was  riding.  It  is  equally 
certain  that  the  wagon  was  upset  by  the  sudden  falling  of  the 
animal  that  was  drawing  it.  What  caused  the  mare  to  fall  is 
not  clear,  and  is  not  explained  by  the  plaintiffs  testimony. 
She  did  not  take  fright,  was  not  running  away,  but  on  the  con- 
trary was  moving  very  slowly  through  a  mud  puddle.  She  got 
entirely  through,  and  then,  to  use  the  language  of  the  plaintiff, 
*•  the  mare  just  fell  over  and  fell  with  her  head  and  neck  right 
across  the  fence.'  The  fence  gave  way,  and  the  plaintiff  was 
precipitated  down  the  bank  by  the  side  of  the  road,  and  was 
injured.  Of  course,  the  fence  whether  sufficient  or  insufficient 
to  sustain  the  force  of  the  fall,  had  nothing  to  do  with  produc- 
ing the  fall.  The  defendant  alleged,  and  gave  evidence  to 
prove  by  the  declarations  of  plaintiff  to  a  number  of  witnesses, 
that  the  mare  was  harnessed  with  a  collar  too  small  for  her, 
and  that  it  choked  her,  and  this  choking  was  the  real  cause  of 
her  falling.     If  this  was  the  true  cause,  it  is  difficult  to  under- 
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stand  how  defendant  could  be  held  responsible  for  the  fall  or 
its  consequences." 

The  extraordinary  and  impossible  to  be  foreseen  circumstance 
of  the  choking  which  is  not  a  habit,  but  which  occasioned  the 
fall,  is  put  prominently  forward  as  the  controlling  fact  which 
determined  the  proximity  of  the  cause.  It  is  even  strongly 
intimated  that  if  the  mare  had  plunged  down  the  declivity 
from  fright  or  while  running  away,  an  outbreak  of  the  habit  of 
the  average  horse,  the  conclusion  would  have  been  difiFerent. 
In  determining  whether  a  conclusion  of  law  in  any  adjudicated 
case  is  a  precedent  in  a  subsequent  one,  the  value  of  the  first, 
usually,  is  measured  by  its  similarity  or  dissimilarity  to  the  sec- 
ond in  its  controlling  facts.  And  even  if  the  court,  announcing 
the  conclusion,  misapprehends  or  mistakes  the  facts,  the  con- 
clusion, to  be  of  any  value  as  a  precedent,  must  be  taken  as 
applicable  to  the  facts  as  assumed  by  the  court ;  they,  as  con- 
cerns the  judgment,  are  the  facts,  and  whether  existing  or  non- 
existing  either  prompt  or  compel  the  conclusion  of  law  that  de- 
termines the  judgment.  For  that  reason,  it  would  be  a  waste 
of  time  to  notice  the  controversy  here  between  counsel  as  to 
what  were  the  facts  in  Chartiers  Twp.  v.  Phillips  ;  for  our  pur- 
pose, and  as  a  precedent  in  all  cases  after  it  was  decided,  the 
facts  as  stated  in  it  by  this  court  must  be  taken  as  correct. 

On  the  facts  as  assumed  in  the  opinion,  notice  the  ruling : 
'^  The  defendant  in  the  fourth  point  asked  the  court  to  charge 
the  jury  that  if  the  accident  was  caused  by  the  uncontrolled 
struggle  of  a  choking  horse,  or  from  this  cause  concurring  with 
a  defect  in  the  highway,  their  verdict  must  be  for  defendant. 
To  this,  the  court  replied:  ^Refused,  unless  the  plaintiff  by 
his  negligence  contributed  to  or  was  the  cause  of  the  uncon- 
trollable struggle  of  the  horse.'  The  vice  of  this  answer  is 
that  the  court  confounded  the  effect  of  an  independent  cause 
of  the  accident  with  the  effect  of  plaintiff's  contributory  neg- 
ligence, and  really  held  that  it  required  a  combination  of  the 
two  in  order  to  relieve  the  defendant  from  the  responsibility 
for  the  accident.  Now  the  contributory  negligence  of  plaintiff 
alone  and  by  itself,  if  it  existed,  was  sufficient  to  discharge  the 
defendant  from  all  liability.  So,  also,  if  the  accident  was  pro- 
duced by  an  intervening  and  independent  cause,  for  which  de- 
fendant was  not  responsible,  that  too  would  relieve  defendant 
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from  liability.  The  point  should  have  been  aflBrmed  as  it  stood." 
So  on  the  facts,  as  viewed  by  this  court,  there  was  error  in  this 
particular. 

Then  again  to  quote  from  the  opinion  discussing  the  third 
assignment  of  error :  ^^  Although  the  choking  of  the  mare  re- 
sulting from  a  too  tight  collar,  was  the  immediate  cause  of  the 
accident,  it  is  practically  held  to  be  no  defense,  unless  plaintiff 
had  knowledge  of  it,  or  ought  to  have  known  it.  .  .  .  Whether 
he  had  or  had  not  knowledge  of  the  smallness  of  the  collar, 
and  that  it  was  choking  the  horse,  the  effect  of  the  choking  as 
productive  of  the  accident  would  be  precisely  the  same  and 
hence  if,  as  an  independent  producing  cause  of  the  accident,  it 
would  suffice  to  relieve  the  defendant  from  responsibility,  it 
would  accomplish  that  result  without  any  reference  to  the 
plaintiffs  knowledge.'*  So,  on  the  two  assignments  of  error 
noticed,  the  judgment  was  reversed.  The  facts  bore  but  little 
semblance  to  those  in  this  case.  Herr  v.  City  of  Lebanon, 
supra,  opinion  by  our  brother  Williams,  the  second  case  cited 
and  relied  on  by  appellee,  approaches  in  similarity  of  facts 
Chartiers  Twp.  v.  Phillips. 

The  roadway  was  wide,  and  in  excellent  condition ;  there 
was  a  descent  on  the  lower  side  of  the  street,  and  no  guard  rail, 
the  horse  drawing  the  vehicle,  whether  from  sickness  or  be- 
cause the  vehicle  was  too  heavily  loaded,  choked  and  fell; 
struggled  to  regain  his  feet;  in  its  struggles,  the  driver  could 
not  control  it ;  each  time  it  got  partly  up  it  fell  again,  and  each 
time  nearer  the  edge  of  the  bank,  until  it  went  over,  and  it 
went  over,  not  in  the  ordinary  use  of  the  street,  but  because  of 
its  inability  to  manage  its  load.  The  point  of  the  reasoning  in 
vindication  of  the  judgment  is  that,  in  view  of  the  peculiar 
facts,  the  defendant  was  not  answerable  for  the  damage  result- 
ing proximately  from  the  struggles  of  a  choking,  overladen 
horse,  and  while  the  absence  of  a  barrier,  probably  rendered 
the  injuiy  more  serious,  it  was  in  no  sense  the  cause  of  it.  The 
decision  in  the  same  case  holds  with  and  cites  Hey  v.  City  of 
Phila.,  supra,  that:  "It is  the  duty  of  road  officers  to  provide 
roads  suitable  for  ordinary  travel  conducted  in  the  ordinary 
manner,  and  to  provide  such  safeguards  as  may  be  needed  to 
meet  the  risks  of  such  travel." 

The  cause  in  each  of  these  cases,  whether  produced  by  the 
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fault  of  the  driver  or  not,  was  out  of  the  ordinary,  was  so  rare 
as  to  be  extraordinary,  and  on  that,  as  a  controlling  fact,  the 
application  of  the  rule  is  based ;  it  was  as  improbable  of  foresight 
as  if  a  vicious  person  had  suddenly  and  maliciously  seized  the 
horse  by  the  head  and  pulled  him  over.  As  to  the  other  cases 
cited  by  appellee, — in  Worrilow  v.  Township,  149  Pa.  40,  as  a 
fact,  there  was  no  negligence  on  pait  of  the  defendant.  In 
ShafiEer  v.  Township,  150  Pa.  145,  and  Kieffer  v.  Borough,  151 
Pa.  804,  both  were  decided  on  the  ground  that  the  particular 
causes  of  the  accidents  were  out  of  the  ordinary,  and  such  as 
could  not  have  been  foreseen  and  guarded  against. 

We  do  not  see,  however,  in  any  reasonable  view  of  the  par- 
ticular circumstances  which  immediately  preceded  this  accident, 
that  they  were  the  efficient  cause  of  it,  and  that  the  negligence 
of  defendant  only  made  the  injuiy  more  serious.  The  plaintiff, 
when  injured,  was  in  the  ordinary,  lawful  use  of  the  highway ; 
while  so  using  it,  she  dropped  her  hat,  as  the  horse  stepped  on 
the  bridge  ;  Watson,  exercising  care,  did  not  stop  on  the  dan- 
gerous structure,  but  fourteen  feet  beyond,  and  then  returned 
to  pick  up  the  hat ;  then  the  horse  took  fright,  backed  but  a 
few  steps  on  and  off  the  bridge ;  this  was  but  incident  to  the 
ordinary  use  of  the  highway ;  it  was  not  maintained  for  horses 
only  that  never  took  fi-ight;  the  ordinary  horse  might  take 
fright  as  he  approached  the  bridge,  run  on  and  plunge  off  it ; 
he  might  frighten  at  the  fluttering  birds  in  the  briei's  on  the 
rocks  or  at  the  noise  of  the  waterfall,  as  alleged  here,  for  these 
objects  were  continually  present  at  that  place,  and  consequently, 
after  he  had  crossed  the  bridge,  might  back  on  and  off  it. 

Speculating  on  the  doctrine  of  proximate  and  remote  cause 
in  supposed  or  hypothetical  cases,  seems  to  have  been  a  sort  of 
intellectual  recreation  with  text  writers  on  the  subject,  since 
the  squib  case  in  2  Wm.  Black,  R.  893 ;  with  many,  the  rule 
laid  down  in  Hoag  v.  R.  R.  Co.,  supra,  would  be  criticised  as 
lacking  in  scientific  precision ;  but  approximate  certainty  in  the 
administration  of  justice,  on  evidence  in  an  issue,  is  all  we  can 
hope  to  attain  to.  The  same  rule  was,  in  substance,  though  in 
somewhat  different  language,  adopted  in  many  cases  before  Hoag 
V.  R.  R.  Co.  In  terse  language,  without  leaving  room  for  theo- 
rizing where  the  evidence  is  conflicting,  and  no  fault  is  attribu- 
table to  the  plaintiff,  it  brings  the  jury  at  once  to  the  ascertain- 
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meat  of  the  controlling  fact :  Was  the  consequence  such  as  un- 
der the  circumstances  might  and  ought  to  have  been  foreseen  and 
provided  against  ?  It  eliminates  all  speculation  as  to  the  cause 
of  the  cause,  which  often  is  merely  interesting,  and  aids  not  in 
determining  just  responsibility.  As  is  said  by  Strong,  J.,  in 
Insurance  Co.  v.  Boon,  95  U.  S.  180,  the  proximate  cause  is  the 
dominant  controlling  one,  and  not  those  which  are  mere  inci- 
dents. The  dominant. cause  here  was  a  bridge  negligently 
dangerous  to  the  ordinary  horse  at  all  times,  when  he  displayed 
one  of  his  common  characteristics.  True,  his  fright  was  an  in- 
cident without  which  the  dominating  cause  could  not  have 
operated  to  produce  the  injury ;  but  the  same  may  be  said  of 
most  of  the  incidents  connected  with  the  trip  on  the  highway 
that  evening.  If  plaintiff  had  not  dropped  her  hat,  if  Watson 
had  not  stopped  to  get  it,  and  so  running  back  to  the  originat- 
ing cause  going  to  the  ^^  sociable  "  behind  a  horse  instead  of  on 
foot ;  all  were  in  a  certain  sense  causes  of  the  injury,  without 
which  the  accident  would  not  have  happened,  but  occurring  in 
the  ordinary,  lawful  use  of  the  highway,  the  law  regards  them 
as  but  incidents,  and  still  holds  the  neglect  of  duty  as  the  dom- 
inating or  proximate  cause. 

The  judgment  is  reversed,  and  a  v.  f.  d.  n.  is  awarded. 


ig     m      The  Upper  Ten  Mile  Plank  Road  Company  v.  William 

H.  Braden,  Appellant. 

Emineni  domain — Turnpike  oompames-^WaUrs^TiUe  to  spring  wUkm 
limits  of  right  of  way. 

The  title  to  the  water  of  a  spring  within  the  right  of  way  of  a  turnpike 
company  is  in  the  owner  of  the  fee,  who  has  the  right  to  use  the  whole  of 
the  water,  to  conduct  it  by  pipe  wherever  he  desires,  to  consome  it.  to 
sell  it,  or  to  waste  it. 

The  turnpike  company  has  no  easement  in  the  spring.  It  has  a  right  of 
way  for  public  travel  over  the  land  upon  which  the  waters  of  the  spring 
descend,  and  for  the  purpose  of  preserving  its  roadbed  in  a  condition  suit- 
able for  travel  it  may  drain  the  water  off ;  but  the  right  is  one  of  drainage 
of  the  roadbed  only,  and  does  not  involve  the  right  to  appropriate,  or  take 
exclusive  possession  of  the  spring  itself,  or  to  exclude  the  owner  there* 
from. 
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Argued  Oct.  23,  1895.  Appeal,  No.  31,  Oct.  T.,  1895,  by 
defendant,  from  decree  of  C.  P.  Washington  Co.,  No.  778,  in 
equity.  Before  Stbbbbtt,  C.  J.,  Gbebn,  Williams,  McCol- 
LUM,  Mitchell,  Dean  and  Fell,  J  J.    Reversed. 

Bill  in  equity  for  an  injunction  to  prevent  defendant  from 
interfering  with  a  spring  within  the  limits  of  plaintiffs  right  of 
way. 

The  case  was  referred  to  David  Stebrbtt,  Esq.,  as  master, 
who  reported  that  plaintiff  was  a  corporation  organized  under 
the  act  of  April  15, 1851,  P.  L.,  690,  and  subject  to  the  act  of 
January  26, 1849,  P.  L.  10,  entitled  ^^  An  act  regulating  turn- 
pike and  plank  road  companies.''  The  plaintiff  constructed  its 
road  from  Washington  to  the  village  of  Prosperity  in  the  years 
1853  and  1854.  The  master  further  reported  the  following 
facts: 

After  the  road  was  built  and  as  early  as  1869,  a  watering 
trough  was  put  up  on  land  now  owned  by  W.  W.  Smith  at  north 
end  of  cut.  A  pipe  was  put  in  the  drain  and  the  water  carried 
to  the  trough.  The  water  was  conducted  part  of  the  way  in  an 
open  drain  and  the  balance  of  the  way  in  a  pipe.  Afterwards 
about  the  year  1888  the  plaintiff  made  a  contract  with  W.  W. 
Smith,  in  pursuance  of  which  he  extended  the  pipe  to  the  spring 
and  conducted  all  the  water  from  the  spring.  There  was  a 
tight  reservoir  made  at  the  spring  and  covered  over  so  as  to 
exclude  the  surface  water  and  carry  all  the  spring  water  out  of 
the  cut.  This  the  witnesses  say  was  a  good  arrangement.  It 
was  a  decided  improvement  in  draining  the  road  and  keeping 
down  the  accumulation  of  ice  in  the  winter  season.  The  res 
ervoir  and  pipe  was  within  the  appropriation  and  the  pipe  was 
in  the  bottom  of  the  drain.  The  purpose  of  the  company  was 
to  drain  the  road.  The  spring  water  was  taken  through  the 
pipe  and  the  drip  from  the  rocks  was  carried  off  in  the  drain. 
The  watering  ti'ough  was  continued  and  supplied  with  water. 
There  was  no  watering  trough  for  six  miles  beyond  and  it  was 
an  accommodation  to  the  traveling  public.  The  first  watering 
trough  was  provided  for  by  contributions  from  persons  residing 
in  the  neighborhood  but  has  been  maintained  under  direction 
and  control  of  the  plaintiff. 

About  the  12th  of  October,  1892,  the  defendant  commenced 
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to  interfere  with  the  reservoir  and  pipes  which  conveyed  the 
water  from  the  spring  to  the  watering  trough.  He  took  a 
hatchet  and  broke  the  top  off  the  basin  that  was  used  to  con- 
duct the  spring  water  into  the  pipe.  He  was  in  control  of  the 
property  of  the  heirs  of  Robert  Boyd,  deceased.  He  says  his 
plan  was  to  make  a  trough  at  the  spring.  He  proposed  to  cut 
the  rock  back  four  feet  and  rest  the  trough  on  the  rock  and  let 
all  the  water  run  into  the  trough.  He  says  he  claimed  the 
water  for  the  benefit  of  the  land.  He  denied  the  right  of  the 
company  to  the  water.  He  went  there  frequently  and  threat- 
ened to  carry  out  his  plan  by  using  dynamite  to  blast  away  the 
rock  and  make  a  place  for  a  watering  trough  at  the  spring, 
alleging  that  the  water  belonged  to  him  and  he  could  do  what 
he  pleased  with  it  The  evidence  shows  that  he  acted  under  a 
claim  of  right  and  not  from  malice  or  illwill. 

The  damage  done  to  the  highway  by  the  defendant  was  but 
trifling  and  compensation  for  the  injury  already  done  to  the 
plaintiff's  method  of  draining  the  cut  is  sufficiently  made  by  the 
payment  of  a  nominal  sum. 

At  a  point  about  half  a  mile  from  Washington  in  crossing  the 
summit  of  the  hill  a  deep  cut  was  made  in  constructing  the 
road.  It  is  about  three  hundred  feet  long,  and  in  the  middle  or 
deepest  part  of  the  cut  the  walls  on  each  side  are  about  fifteen 
feet  high.  The  cut  is  fourteen  to  sixteen  feet  in  width  in  nar- 
rowest part.  The  line  of  the  road  at  this  place  was  surve3'ed 
and  located  and  is  now  in  its  original  location.  When  the  cut 
was  made  it  was  found  to  be  in  a  stratum  of  limestone,  and 
under  that  a  blue  sandstone  was  found.  For  a  good  part  of 
the  way  through  the  cut  the  roadbed  was  solid  rock.  The  walls 
at  the  sides  have  been  changed  somewhat  by  detrition  but  in 
the  deeper  part  they  are  still  nearly  perpendicular.  There  is  a 
rising  grade  through  the  cut  to  the  southward,  so  that  all  drain- 
age must  be  to  the  north  or  Washington  end.  At  the  time  the 
cut  was  made  the  land  belonged  to  James  G.  Strean.  It  sub- 
sequently became  vested  by  conveyances  in  Robert  Boyd,  now 
deceased,  and  it  is  now  the  property  of  his  heirs  at  law. 

At  the  time  the  road  was  made  a  spring  of  water  was  opened 
in  the  rock  at  west  side  of  road  in  the  deep  cut  and  about  equi- 
distant from  each  end  of  the  cut.  The  water  came  out  at 
western  side  of  cut  close  to  the  drain.     It  was  a  good  living 


Digitized  by  VjOOQIC 


PLANK  ROAD  CO.  v.  BRADEN,  Appellant  468 

1896.]  Master^s  Report— Argoments. 

spring  of  water.  It  was  necessary  to  drain  it  to  north  end  of 
cut.  Tbe  surface  of  the  land  of  the  heirs  of  Robert  Boyd  upon 
which  the  spring  is  situate  is  higher  than  the  road  at  north  end 
of  the  cut  The  spring  cannot  be  conducted  by  natural  drain- 
age out  of  the  cut  to  the  land  of  Robert  Boyd's  heirs  off  the 
line  of  plaintiff's  easement.  The  land  on  the  east  side  of  the 
cut  b  the  property  of  the  Washington  Cemetery  Co.  The  land 
at  the  northern  end  of  the  cut  upon  which  the  watering  trough 
is  located  is  the  property  of  W.  W.  Smith,  but  the  watering 
trough  is  within  the  lines  of  the  plaintiff's  appropriation  and  at 
the  roadside.  In  addition  to  the  water  from  the  spring,  water 
drips  from  crevices  in  the  rocks,  for  the  most  part  between  the 
spring  and  the  north  end  of  the  cut  and  from  the  walls  on  the 
west  side  of  the  cut.  It  was  difficult  to  provide  drains.  The 
plaintiff  had  to  cut  drains  in  solid  rock.  Could  not  make  drain- 
age without  blasting.  Owing  to  the  draft  of  air  through  the 
out  it  was  a  veiy  cold  place  in  the  winter  season.  The  open 
drain  would  freeze  full  of  ice,  and  the  spring  water  from  above 
would  run  across  the  road  and  freeze,  making  road  sideling  and 
interfere  with  maintaining  the  road  in  safe  condition  for  travel. 
It  sometimes  made  the  road  very  dangerous,  causing  vehicles  to 
slide  against  the  opposite  bank. 

The  master  recommended  the  granting  of  an  injunction  as 
prayed  for  by  the  bill. 

Exceptions  to  the  master's  report  were  overruled  in  an  opin- 
ion by  MoIlvainb,  p.  J.,  and  a  decree  entered  enjoining  defend- 
ant from  interfering  with  the  spring. 

Error  assigned^  amongst  others,  was  above  decree. 

Attert  3.  SprawU,  for  appellant. — The  spring  is  part  of  the 
real  estate  on  which  it  is  situated :  Pittsburg  R.  R.  v.  Com., 
104  Pa.  688;  1  Daniel's  Ch.  Pr.  262. 

The  act  incorporating  the  plaintiff  vested  in  it  no  estate  in 
the  soil,  but  merely  a  right  of  way  over  the  land  of  the  heirs  of 
Robert  Boyd,  deceased :  Fisher  v.  Coyle,  8  Watts,  407 ;  Pitts- 
burg  Ry.  v.  Bruce,  102  Pa.  28. 

It  appearing  from  the  testimony  and  the  bill  itself  that  plain- 
tiff had  no  title  to  said  spring,  it  will  not  be  afforded  relief,  if 
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it  has  suffered  do  injuiy,  by  way  of  injunction :  High  on  In- 
junctions, vol.  1,  sec.  9. 

To  entitle  itself  to  the  remedy  which  it  seeks  in  this  case, 
the  plaintiff  must  not  only  show  that  it  has  a  clear  right,  but 
also  that  it  has  suffered  an  irreparable  injury :  Kennedy  v.  Bur- 
gin,  1  Phila.  441;  Lougheiy  v.  McHvaine,  8  Phila.  278; 
Clark's  App.,  62  Pa.  447 ;  Minnig's  App.,  82  Pa.  378 ;  Suffield 
V.  Hathaway,  26  Am.  Rep.  488 ;  2  High  on  Injunctions,  914, 
916. 

N.  JE.  Clark,  W.  L  Berryman  and  jB.  W.  Irwin  with  him  for 
appellee. — In  this  case  every  material  averment  in  the  bill  has 
been  found  to  be  true  by  the  master  and  his  finding  has  been 
approved  by  the  court  below,  and  this  being  the  case  such  find- 
ing will  not  be  set  aside  except  for  plain  error  :  Logue's  App., 
104  Pa.  136;  Thompson's  App.,  103  Pa.  608;  Burton's  App., 
98  Pa.  214;  Kisor's  App.,  62  Pa.  428. 

The  rights  of  the  appellant  being  incompatible  with  our 
rights  in  the  use  of  the  spring,  must  give  way  to  them  :  Wash- 
burn on  Easements,  262;  Suffield  v.  Hathaway,  44  Conn.  621. 

To  warrant  the  interference  of  equity  in  restraint  of  trespass, 
two  conditions  must  co-exist :  First,  complainant's  tide  must 
be  established ;  and  second,  the  injury  complained  of  must  be 
inseparable  in  its  nature.  And  to  come  within  the  rule  the 
injury  must  be  of  such  a  nature  as  not  to  be  susceptible  of  ade- 
quate pecuniary  compensation  in  damage.  Nor  will  equity  in- 
terfere to  restrain  a  trespasser  simply  because  he  is  a  trespasser, 
but  only  because  the  injury  threatened  is  ruinous  to  the  prop- 
erty inlthe  manner  in  which  it  has  been  enjoyed  and  will  per- 
manently impair  its  future  enjoyment :  High  on  Injunctions, 
sec.  701 ;  Bispham  on  Equity,  sec.  486 ;  Adams'  Elquity,  sec. 
210;  Hacke's  App.,  101  Pa.  246;  Stewart  &  Foltz's  App.,  66 
Pa.  418 ;  Scheete's  App.,  86  Pa.  88. 

Equity  has  jurisdiction  to  prevent  a  multiplicity  of  suits : 
Pomeroy's  Equity  Jur.  sec.  262;  Biting's  App.,  105  Pa.  617; 
High  on  Injunctions,  sees.  702,  908,  912,  916. 

Moreover  the  acts  of  the  appellant  here  amount  to  a  nuisance, 
and  upon  this  ground  equity  has  jurisdiction :  High  on  Injunc- 
tions, sec.  912 ;  Bispham's  Equity,  sec.  486. 
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Opinion  by  Me.  Justice  Williams,  January  6, 1896 : 
The  report  of  the  learned  master  deals  in  an  able  and  logical 
manner  with  the  questions  of  fact  and  law  involved  in  this  case. 
The  conclusions  reached  have  however,  as  it  seems  to  us,  been 
influenced  by  an  inaccurate  definition  of  the  respective  rights 
of  the  owner  of  the  soil  and  the  owner  of  the  easement  of  way 
over  it.     The  findings  of  fact  show  that  the  plaintiff  corporation 
is  the  owner  of  a  wagon  road  the  right  of  way  for  which  was 
obtained  by  the  exercise  of  the  right  of  eminent  domain.     This 
road  passes  over  a  part  of  a  farm  known  as  the  Boyd  Farm. 
In  grading  the  road  over  this  farm  it  became  necessary  to  make 
a  out,  the  banks  on  the  upper  side  of  which  were  some  ten  or 
twelve  feet  high.     In  making  this  cut  a  fine  vein  or  spring  of 
water  was  opened  which  gushed  out  of  the  rocks  some  three  or 
four  feet  above  the  roadway.     For  some  years  the  water  was 
used  to  supply  a  watering  trough  placed  below  the  spring,  and 
the  surplus  water  was  conducted  away  by  means  of  a  ditch  on 
the  upper  side  of  the  roadway.     More  recently  the  corporation 
has  removed  this  trough  several  hundred  feet  to  the  land  of 
another  farm  owner,  has  inclosed  the  spring  in  solid  masonry 
made  watertight  overhead  as  well  as  on  the  sides,  and  con- 
ducted all  the  water  away  and  off  the  defendant's  land  by 
means  of  iron  pipes,  delivering  a  small  portion  of  it  into  the 
new  trough  and  making  some  other  disposition  of  the  rest  of 
it     The  defendant  went  in  search  of  his  spring  and  opened  a 
hole  into  the  cistern  so  that  he  could  see  what  was  being  done 
with  the  water.     He  also  insisted  that  he  had  a  right  to  use 
the  water  for  his  cattle  and  expressed  his  purpose  to  blast  away 
the  rocks  at  that  point  and  prepare  a  permanent  and  convenient 
place  for  the  establishment  of  a  watering  trough  for  his  own 
use  and  the  use  of  the  public.     To  prevent  him  from  opening 
the  watertight  cistern  built  about  his  spring  and  to  compel  him 
to  pay  for  repairing  the  damage  done  to  it  in  his  effort  to  find 
out  what  was  being  done  with  the  water,  this  bill  was  filed 
and  the  case  went  to  a  master  to  hear  the  evidence  and  to  make 
appi-opriate  findings  of  fact  and  law  under  the  old  practice. 
The  master  held  upon  these  facts  that  the  spring  belonged  to 
the  owner  of  the  soil  on  which  it  was,  but  in  his  third  con- 
olosion  of  law  held  that  **  the  title  of  the  owner  is  so  qualified 
by  plaintiff's  easement  that  the  spring  can  only  be  enjoyed  sub- 
VoL.  OLXxn — 80 
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ject  to  the  easement."  This  was  a  mistake,  and  it  gave  di- 
rection to  all  that  followed.  The  plaintiff's  easement  qualified 
the  manner  in  which  the  defendant  might  use  his  spring  but 
it  did  not  qualify  his  title.  The  title  was  as  absolute  and  un- 
qualified to  the  water  as  to  the  rocks  out  of  which  it  issued, 
and  the  defendant  had  the  right  to  take  it  where  he  pleased 
and  use  it  as  he  pleased.  Mills  on  Eminent  Domain,  p.  70. 
He  had  no  right  to  use  it  in  such  a  manner  as  to  inflict  injury 
on  the  plaintiff's  road  bed  but  he  had  the  right  to  use  the  whole 
of  it,  to  conduct  it  by  pipes  wherever  he  desired,  to  consume 
it,  to  sell  it,  or  waste  it. 

The  plaintiff  has  no  easement  in  the  spring.  It  has  a  right 
of  way  for  public  travel  over  the  land  upon  which  the  waters 
of  this  spring  descended ;  and  for  the  purpose  of  preserving  its 
road  bed  in  a  condition  suitable  for  travel  it  may  drain  the 
water  off.  The  right  is  one  of  drainage  of  the  road  bed  only. 
It  is  not  a  right  to  appropriate,  or  to  take  exclusive  possession 
of,  the  spring  itself,  or  to  exclude  the  owner  therefrom :  Mills 
on  Eminent  Domain,  p.  71.  The  corporation  had  gone  much 
farther  in  this  case.  It  had  taken  exclusive  possession  of  the 
spring.  It  had  taken  upon  itself  for  some  purpose  the  respon- 
sibility  of  preserving  the  absolute  purity  of  the  water  so  that 
it  could  be  delivered  on  the  land  of  another  person  without 
contamination  from  surface  water.  For  this  purpose  it  had 
literally  sealed  it  up  in  a  watertight  reservoir  into  which  iron 
pipes  were  introduced  by  means  of  which  the  spring  was  trans- 
ported off  the  land  of  the  owner  and  set  down  some  hundreds 
of  feet  away  upon  the  land  of  another  person.  Because  the 
owner  was  curious  to  know  what  was  being  done  with  his  spring 
and  had  opened  a  hole  into  the  reservoir  that  he  might  learn 
the  situation,  this  bill  was  filed  and  a  chancellor  appealed  to 
in  order  to  restrain  his  curiosity  by  injunction,  and  to  punish 
him  for  his  temerity  in  seeking  to  know  what  the  corporation 
was  doing  with  his  spring.  An  injunction  has  been  decreed 
and  damages  have  been  assessed  in  accordance  with  the  prayer 
of  the  bill.  This  result  is  due  to  the  mistaken  definitien  of  Hxe 
rights  of  the  parties  found  in  the  third  conclusion  of  law  to 
which  we  have  referred.    The  master  and  the  court  below  have  j 

proceeded  on  the  theory  that  the  title  of  the  defendant  has  been 
qualified  and  restricted  by  the  easement  of  passage  over  the 
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roadway  so  that  as  between  him  and  the  corporation,  he  has  no 
right  to  the  use  of  the  spring  if  the  corporation  finds  it  con- 
venient for  the  purposes  of  drainage  to  take  exclusive  posses- 
sion of  it  and  transport  it  to  any  point  where  it  may  wish  to 
use  it  off  the  land  of  the  owner.  The  true  rule  is  that  the 
easement  qualifies  not  the  title  to  the  spring  but  the  manner 
of  its  use.  The  corporation  has  a  roadway  at  the  side  of  which 
the  defendant  has  a  spring.  Each  must  so  use  his  own  as  to 
inflict  no  unnecessary  injury  on  the  other,  but  neither  can  forci- 
bly exclude  the  other  from  what  is  his  own.  It  was  neither 
against  law  nor  against  equity  for  the  defendant  to  seek  access 
to  his  spring,  and  although  this  may  not  have  been  done  in  a 
peaceable  spirit  it  was  nevertheless  in  the  exercise  of  a  clear 
legal  right.  The  corporation  may  drain  its  road,  but  it  cannot 
in  the  exercise  of  the  right  of  drainage  take  forcible  possession 
of  this  spring,  exclude  the  owner  from  access  to  it,  and  trans- 
port it  for  its  own  use  or  for  the  use  of  any  other  person  off  the 
owner's  land.  The  right  of  drainage  does  not  include  the  right 
of  appropriation,  nor  does  it  justify  the  forcible  exclusion  of 
the  owner  from  access  to  a  spring  of  water  that  comes  to  the 
surface  on  his  own  land  outside  the  beaten  track  of  the  road- 
way. Subject  however  to  the  owner's  right  of  access,  the 
method  of  drainage  to  be  adopted  is  for  the  corporation  to  de- 
termine. 

The  decree  appealed  from  is  reversed,  the  injunction  is  dis- 
solved and  the  bill  dismissed  at  the  costs  of  the  plaintiff. 
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BUOute^-'B^pealr-Repugnancy—Acts  of  May  24, 1878,  and  May  16, 1891 
—Change  of  grade  in  borough. 

The  act  of  May  24,  1878,  P,  L.  129,  entitled  *•  An  act  for  appointing 
viewers  to  assess  damages  where  streets  and  alleys  are  changed  in  grades 
•or  location  in  the  several  boroughs  of  this  commonwealth,*'  is  not  repealed 
by  the  act  of  May  16,  1891,  P.  L.  75. 

The  act  of  May  24, 1878,  provides  a  remedy  for  the  individual  citizen  in 
the  single  case  of  changing  or  altering  grades,  whereas  the  act  of  May  16, 
1891,  provides  comprehensively  for  proceedings  intended  to  be  instituted 


Digitized  by  VjOOQIC 


468  SEAMAN  v,  BOROUGH  OF  WASHINGTON,  AppeUant 

Syllabus— Statement  of  Facts.  [172  Pa. 

by  municipalities  chiefly,  in  all  cases  of  laying  out,  opening,  widening 
and  extending  streets,  alleys  and  lanes,  and  for  the  building  of  bridges, 
piers,  abutments,  sewers  and  other  works,  and  for  ascertaining  in  one  pro- 
ceeding all  the  damages  suffered  by  all  abutting  owners  affected  by  the 
particular  improvement,  and  assessing  upon  all  properties  benefited  the 
amounts  of  the  benefit  as  a  fund  out  of  which  to  pay  the  damages. 

If  the  citizen  desires  to  proceed  on  his  own  account  and  for  the  ascer- 
tainment of  his  own  damages  alone,  he  will  proceed  under  the  act  of 
May  24, 1878,  which  is  especially  adapted  to  his  case,  whereas  if  he  wishes 
to  embrace  in  his  proceeding  all  the  cases  afiected  by  the  particular  im- 
provement, he  will  proceed  under  the  act  of  May  16,  1891,  P.  L.  75. 

The  enactment  of  the  act  of  June  24,  1895,  P.  L.  248,  as  a  supplement 
to  the  act  of  May  24,  1878,  giving  viewers  mileage  at  the  rate  of  ten  cents 
per  mile  in  addition  to  the  pay  of  one  dollar  and  fifty  cents  per  day  pro- 
vided by  the  act  of  May  24, 1878,  shows  that  the  legislature  did  not  regard 
the  act  of  May  24,  1878,  as  repealed  by  the  act  of  May  16,  1891. 

Road  law — Boroughs— Streets — Change  of  grader- Failure  to  agree  with 
owner  as  to  damages. 

Under  the  act  of  May  24, 1878,  P.  L.  129,  relating  to  change  of  grade  of 
streets  in  boroughs  if  there  is  an  actual  failure  to  agree  with  a  land  owner 
as  to  damages,  from  any  cause,  not  necessarily  as  the  result  of  an  abortive 
attempt  to  agree,  it  is  enough  to  justify  a  recovery.  The  mere  absence  of 
consent  of  the  owner  to  the  change,  is  of  itself  alone  sufficient  to  enable  a 
recovery. 

A  petition  under  the  act  of  May  24, 1878,  averring  that  the  change  of 
grade  '*  was  made  without  the  consent  of  the  petitioner,  and  that  no  com- 
pensation for  the  injury  inflicted  upon  his  property  by  reason  thereof,  has 
been  agreed  upon  by  the  said  borough  and  the  petitioner,''  contains  a  suf- 
ficient averment  to  give  the  court  full  jurisdiction  to  entertain  the  petition. 

Boad  law^Sireeta^Change  of  grade— Shade  trees— Damages. 

Where,  in  effecting  a  change  of  grade  of  street  in  a  borough,  it  has  been 
necessary  to  remove  shade  ti*ees  and  a  porch,  the  jury  cannot  allow  any 
ram  distinctly  as  damages  either  for  the  trees  or  porch,  but  in  estimating 
the  difference  in  market  value  of  the  whole  property  before  the  improve- 
ment and  after  it,  they  may  take  into  account  the  condition  of  the  property 
as  it  was  with  the  trees  and  porch,  and  as  it  was  without  them,  and  then 
determine  whether  the  market  value  of  the  whole  property  had  been  af- 
fected by  the  improvements. 

Argued  Oct.  28,  1895.  Appeal,  No.  91,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Washington  Co.,  February 
Tenn,  1894,  No.  78,  on  verdict  for  plaintiflE.  Before  Stbe- 
BBTT,  C.  J.,  Green,  Williams,  McCollxjm,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Petition  under  the  act  of  May  24,  1878,  P.  L.  129,  to  assess 
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damages  for  injuries  caused  by  the  change  of  grade  of  a  street. 
Before  McIlvainb,  P.  J. 

On  January  8, 1894,  defendant  moved  to  quash  the  petition 
assigning,  inter  alia,  the  following  reason : 

2.  Because  the  above  described  proceedings  (petition  for 
the  appointment  of  viewers)  were  instituted  under  the  provis- 
ions of  an  act  of  assembly  approved  May  24,  1878,  P.  L.  129 ; 
and  the  same  was  repealed  by  the  provisions  of  the  general  act 
of  assembly  approved  May  16, 1891,  P.  L.  75. 

McIlvainb,  P.  J.,  overruled  the  motion  to  quash,  filing  the 
following  opinion  : 

The  solicitor  of  the  borough  moves  the  court  to  quash  the 
plaintiffs  petition  for  three  reasons,  two  of  which  relate  to  the 
form  of  the  petition  and  are  fully  answered  by  the  plaintiffs 
offer  to  amend  his  petition.  The  other  alleges  that  the  act  of 
May  24,  1878,  P.  L.  129 — under  the  provisions  of  which  the 
court  is  asked  to  appoint  viewers — ^is  repealed  by  the  act  of 
May  16,  1891,  P.  L.  75. 

An  examination  of  these  two  acts  convinces  us  that  they  can 
stand  together,  and  that  an  assessment  of  damages,  such  as  the 
plaintiff  alleges  he  has  sustained,  can  be  assessed  under  either 
of  the  acts.  If  the  viewers  were  appointed  under  the  act  of 
1891,  all  properties  on  Chestnut  street  affected  by  the  improve- 
ment or  change  of  grade  would  have  to  be  considered,  and  their 
award  would  be  in  the  shape  of  a  schedule  of  benefits  and  dam- 
ages sustained  by  all  the  properties  benefited  or  injured.  And 
had  such  a  proceeding  been  instituted  before  the  plaintiff  filed 
his  petition  we  would  grant  the  defendant's  motion  to  quash, 
not  because  the  act  of  1878  is  repealed,  but  because  jurisdiction 
had  been  taken  of  the  subject-matter  under  the  act  of  1891. 
Where  neither  the  borough  nor  a  property  owner  on  the  street 
on  which  the  change  of  grade  has  been  made  has  asked  for  a 
general  assessment  of  benefits  and  damages,  an  application  for 
the  appointment  of  viewers  in  an  individual  case  under  the  act 
of  1878  can  be  made — at  all  events — ^in  case  no  steps  have  been 
taken,  or  no  averment  made  that  such  steps  are  about  to  be  taken 
by  the  borough  for  a  general  assessment  of  benefits  and  damages. 

Repeals  by  implication  are  never  favored ;  and,  as  the  act  of 
1891  contains  no  repealing  clause  or  provisions  that  are  so  re- 
pugnant to  the  provisions  of  the  act  of  1878  as  to  raise  a  necea- 
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sary  implication  that  the  legislature  intended  its  repeal,  we  are 
of  opinion  that  the  defendant's  motion  to  quash  cannot  be  sus- 
tained upon  the  second  reason  assigned. 

And  now,  January  25,  1894,  the  motion  to  quash  the  plain- 
tiff's petition  is  overruled  upon  condition  that  the  petition  be 
amended  so  as  to  meet  the  objections  raised  thereto  by  the  first 
and  third  reasons  assigned  in  support  of  defendant's  motion, 
and  the  plaintiff's  motion  to  so  amend  is  granted.  [1] 

At  the  trial  it  appeared  that  plaintiff  with  other  property 
owners  had  joined  in  a  petition  to  the  council  of  the  borough 
to  construct  a  sewer  under  West  Chestnut  street,  and  that 
councils  in  pursuance  of  said  petition  had  graded  and  paved 
the  street  in  accordance  with  a  grade  prepared  by  the  borough 
engineers,  and  known  to  the  plaintiff  at  the  time  he  signed 
the  petition. 

Defendant  presented  the  following  points : 

1.  If  the  jury  find  from  the  evidence  that  the  plaintiff  pre- 
sented no  claim  to  the  council  of  said  borough  prior  to  the  com- 
mencement of  proceedings  in  this  case,  for  damages  sustained 
on  account  of  the  grading  and  paving  of  the  street  in  front  of 
his  premises,  or  that  no  attempt  was  made  by  the  plaintiff  to 
arrive  at  an  understanding  or  agreement  with  the  said  borough 
regarding  the  amount  of  damages,  if  any  were  sustained  by 
him,  in  the  grading  and  paving  of  the  street  in  front  of  his 
premises,  and*also  find  said  grading  and  paving  was  done  with 
the  consent  of  the  plaintiff  or  plaintiffs,  then  there  can  be  no 
recovery  by  plaintiff  or  plaintiffs  in  this  case.  Answer :  Re- 
fused. The  simple  consent  of  the  plaintiff  to  the  grading,  and 
the  fact  that  he  did  not  attempt  to  agree  with  the  borough 
as  to  the  damage,  do  not  estop  him ;  unless  his  consent  amounts 
to  an  express  release  of  damages,  or  is  of  such  a  character  that 
a  release  of  damages  can  be  fairly  inferred  therefrom,  he  is  not 
estopped.  [2] 

2.  If  the  jury  find  from  the  evidence  that  the  council  of  the 
borough  of  Washington  enacted  an  ordinance  that  said  borough 
would  grade  and  pave  West  Chestnut  street  in  said  borough, 
according  to  profile  of  grades  prepared  by  its  engineers,  Messrs. 
Wilson  &  Smith,  and  which  had  at  the  time  been  adopted,  with 
the  knowledge  of  the  plaintiff,  by  said  council,  provided  that  a 
majority  of  the  property  owners  abutting  on  said  street  would 
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petition  'said  council  to  construct  on  said  street  a  sewer  under 
the  provisions  of  the  act  of  assembly  approved  May  16, 1889, 
and  that  such  a  petition  was  signed  by  a  majority  of  said  prop- 
erty owners,  among  whom  was  the  plaintiff,  and  presented  to 
said  council,  whereupon  said  borough  graded  and  paved  said 
street  according  to  said  profile  of  grades  and  constructed  said 
sewer,  the  plaintiff  is  now  estopped  from  claiming  damages  for 
the  grading  and  paving  of  said  street.  Answer :  Refused.  [3] 
4.  The  evidence  showing  that  the  shade  trees  in  front  of  the 
premises  of  J.  W.  Seaman,  and  porch  in  front  of  the  premises 
owned  by  the  Seaman  heirs,  for  which  the  plaintiff  claims  dam- 
ages, were  located  upon  and  within  the  lines  of  the  street,  and 
so  located  subsequent  to  the  establishment  of  said  street,  they 
were  in  the  places  they  occupied  by  the  sufferance  of  the  bor- 
ough, and  in  removing  them  or  in  grading  so  that  they  were 
affected,  the  defendant  borough  cannot  now  be  called  upon  to 
respond  iii  damages  for  their  removal  or  injury.  Answer: 
Now,  that  is  afi&rmed  so  far  as  to  say  that  you  cannot  allow 
any  specific  damages  for  any  of  these  things,  as  we  have  al- 
ready charged  you ;  but  as  to  whether  or  not  they  can  be  taken 
into  consideration  as  affecting  the  market  value,  depends  upon 
circumstances,  upon  facts  as  you  may  find  them  under  the  tes- 
timony that  has  been  adduced.  The  streets,  of  course,  are  for 
public  travel,  but  the  soil  to  the  middle  of  the  street  belongs  to 
the  lot  owner,  and  if  the  borough  permits  or  allows  a  lot  owner 
to  plant  shade  trees  between  the  line  of  the  pavement  and  the 
driveway,  and  shade  trees  are  planted  by  the  owner  with  the 
consent  or  permission  of  the  borough,  and  are  cared  for  for  a 
long  number  of  years  so  that  they  may  add  value  to  his  prop- 
erty, and  they  were  planted  on  the  established  grade  at  the 
time  they  were  planted,  we  instruct  you  that  any  change  of 
grade  that  would  destroy  those  trees  would  be  such  a  conse- 
quential injury  to  the  lot  as  could  be  taken  into  consideration 
by  the  jury  in  determining  how  the  market  value  of  the  prop- 
erty was  affected  by  the  change  of  grade.  And  the  same  thing 
can  be  said  in  regard  to  this  porch.  As  I  said  before ;  the 
pavements,  primarily,  are  for  people  to  walk  upon,  for  the  peo- 
ple that  pass  along  the  streets,  but  they  are  under  the  control 
of  the  borough,  and  if  the  borough  sees  fit,  for  the  convenience 
of  these  people  that  have  dwellings  on  the  street,  to  allow  a 
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certain  portion  of  the  pavement  to  be  occupied  by  a  porch,  and 
the  porch  is  erected  by  the  lot  owner  in  pursuance  of  a  privi- 
lege granted,  and  it  is  within  the  grant,  and  is  erected  on  a 
grade  that  has  been  previously  established  by  the  borough,  and 
the  borough  then  changes  the  grade  of  the  street  so  as  to  in- 
terfere with  the  house  or  its  approach,  then  we  instruct  you 
that  any  injury,  even  to  the  porch,  would  be  such  an  injury, 
although  consequential,  as  can  be  taken  into  consideration  by 
the  jury  in  determining  whether  or  not  the  market  value  of  the 
property  has  been  affected  by  the  improvement.  [4] 

Under  the  law  and  evidence  in  the  case,  the  verdict  of  the 
jury  should  be  for  the  defendant.     An9wer :  Refused.  [5] 

Verdict  and  judgment  for  plaintiff  for  $250.  Defendant 
appealed. 

JErrors  assiffned  were,  (1)  in  overruling  the  motion  to  quash 
the  petition,  quoting  motion  and  opinion ;  (2-^)  above  instruc- 
tions, quoting  them. 

Albert  S.  Sprawls^  for  appellant. — Where  two  acts  are  not  in  ex- 
press terms  repugnant,  but  the  later  act  covers  the  whole  subject- 
matter  of  the  earlier,  not  purporting  to  amend  it,  and  plainly 
shows  that  it  was  intended  as  a  substitute  for  the  earlier,  it 
will  operate  as  a  repeal  thereof,  though  all  the  provisions  of  the 
two  may  not  be  repugnant:  Johnston's  Elstate,  88  Pa.  511; 
Bartlett  v.  King,  12  Mass.  587  ;  King  v.  Carter,  4  Burr.  2026 ; 
King  V.  Davis,  1  Leach's  Case,  806 ;  Cora.  v.  Cromley,  1  Ash. 
181 ;  Rhoads  v.  Building  &  Savings  Assn.,  82  Pa.  180 ;  Phila. 
V.  Kates,  150  Pa.  80. 

It  is  true  that  in  Hanover  Borough's  Appeal,  150  Pa.  202, 
it  is  held  that  the  act  of  April  8, 1851,  P.  L.  320,  is  not  i-epealed 
by  the  act  of  May  16,  1891,  P.  L.  75.  But  this  case  follows 
the  construction  placed  upon  the  acts  of  May  28,  1889,  P.  L. 
288,  and  of  May  16,  1891,  P.  L.  78,  in  relation  to  change  of 
grade,  etc.,  in  streets  of  cities  of  the  third  class. 

The  act  of  1878  has  been  repealed  by  the  act  of  1891,  because 
they  both  relate  to  the  same  subject  and  provide  a  method  of 
procedure  intended  to  accomplish  the  same  end :  Whittaker  v. 
Homestead  Borough,  18  Pa.  C.  C.  647  ;  act  of  1891,  P.  L.  76. 

Where  an  act  of  assembly  provides  a  remedy  it  must  be 
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ataictly  followed:  Criswell  v.  Clugh,  3  Watts,  880;  Ensworth 
V.  Com.,  62  Pa.  820;  act  of  May  24,  1878,  P.  L.  129;  White 
y.  McEeesport  Borough,  101  Pa.  894. 

The  borough  could  not  have  commenced  the  proceedings 
without  first  having  attempted  to  agree  with  plaintiffs  respect- 
ing the  amount  of  damages :  Act  of  February  19, 1849,  P.  L. 
84 ;  Reitenbaugh  v.  Chester  Valley  R.  R.,  21  Pa.  100 ;  Penna. 
R.  R.  V.  Porter,  29  Pa.  166 ;  Darlington  v.  United  States,  82 
Pa.  882. 

As  there  was  no  attempt  made  to  adjust  the  question  of  dam- 
ages prior  to  the  commencement  of  the  proceedings,  the  court 
was  without  jurisdiction :  Deihm  v.  Snell,  119  Pa.  828. 

We  are  aware  that  it  has  been  decided  by  this  court  that  one 
petitioning  for  a  change  in  the  grade  of  a  street  is  not  estopped 
on  account  thereof  from  claiming  compensation  for  the  injury 
occasioned  him  by  the  grading :  Jones  v.  Bangor  Borough,  144 
Pa.  688.  But  it  will  be  noticed  that  in  the  present  case  there 
was  a  proposition  on  part  of  council  to  the  property  owners  on 
West  Chestnut  street  that  it  would  not  only  gi-ade  but  pave 
said  street  at  its  own  expense  provided  a  majority  of  said  prop- 
erty owners  would  petition  it  for  the  construction  of  a  public 
sewer  on  said  street  under  the  act  of  1889.  A  majority  of 
property  owners  accepted  this  proposition  by  procuring  the 
necessary  petition  and  presenting  the  same  to  council.  The 
grading  and  paving  of  said  street  was  accordingly  induced  by 
the  acceptance  of  the  aforesaid  proposition  of  council :  7Am.  & 
Eng.  Ency.  of  Law,  20 ;  2  Whai-ton  on  Evidence,  1086. 

Shade  trees  on  the  city*s  sidewalks  and  streets  belong  to  the 
city,  and  in  grading  the  streets  and  sidewalks  they  may  be  re- 
moved if  necessary  to  the  grading :  26  Am.  &  Eng.  Ency.  of 
Law,  662  ;  2  Dillon  on  Municipal  Corporations,  sec.  990 ;  Cas- 
tleberry  v.  Atlanta,  74  Ga.  164. 

A.  M.  Todd  and  James  ff,  WUey,  for  appellee. — Repeal  by 
implication  is  not  favored.  It  is  a  reasonable  presumption  that 
the  legislature  did  not  intend  to  keep  really  contradictory  en- 
actments in  the  statute  book,  or  to  effect  so  important  a  meas- 
ure as  the  repeal  of  a  law  without  expressing  an  intention  to 
do  so. 

There  is  norepealing  clause  in  the  act  of  1891,  and  in  order 
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that  it  should  work  a  repeal  of  the  act  of  1878,  the  provisions 
contained  in  it  must  be  so  irreconcilable  with  those  of  the  act 
of  1878  that  they  both  cannot  stand.  The  intention  of  the  act 
of  1878  was  to  give  property  holders  damaged  by  municipal 
improvements  a  remedy  against  the  municipality.  The  act 
does  not  go  farther  than  tliis. 

The  injury  to  the  porch  and  the  destruction  to  the  trees  were 
simply  incidents  in  the  case,  and  to  be  considered  as  affecting 
the  value  of  the  property  before  and  after  the  improvement 

Opinion  by  Mb.  Justicb  Gbbbn,  January  6, 1896 : 
The  principal  contention  of  the  appellant  in  this  case  is  that 
the  act  of  May  24, 1878,  P.  L.  129,  under  which  the  present  pro- 
ceeding was  instituted,  was  repealed  by  the  act  of  May  16, 1891, 
P.  L.  76.  The  proceeding  was  a  petition  of  the  plaintiff  to  the 
court  of  common  pleas  of  Washington  county  to  appoint  five 
viewers  to  assess  the  damages  alleged  to  have  been  sustained 
by  him  by  reason  of  a  change  of  grade  made  by  the  defendant 
in  the  street  and  sidewalk  in  front  of  his  premises,  situate  on 
Chestnut  street  in  the  borough  of  Washington.  The  proceed- 
ing was  instituted  under  the  act  of  1878,  and  if  it  had  been  re- 
pealed by  the  act  of  1891  the  plaintiff  had  no  case.  The 
learned  court  below  held  that  the  act  of  1878  was  not  repealed 
and  appointed  the  viewers  who  assessed  the  damages,  from 
which  assessment  the  defendant  appealed  to  the  common  pleas 
where  the  case  was  tried  before  a  jury  who  found  in  favor  of 
the  plaintiff,  and  from  the  judgment  on  the  verdict  this  appeal 
was  taken. 

There  was  no  repealing  clause  in  the  act  of  1891,  and  the 
contention  of  the  defendant  is  that  the  act  of  1878  was  repealed 
by  necessary  implication,  because  the  two  acts  are  so  inconsistent 
that  they  cannot  stand  together.  After  a  careful  reading  of 
the  two  acts  we  are  convinced  that  the  court  below  correctly 
decided  the  question,  and  that  the  act  of  1878  was  not  repealed 
by  the  act  of  1891.  The  act  of  1878  consists  of  a  single  section 
and  it  provides,  ^^  That  in  all  cases  where  the  proper  authorities 
of  any  borough  within  this  commonwealth,  have  or  may  here- 
after change  the  grade  or  lines  of  any  street  or  alley,  or  in  any 
way  alter  or  enlarge  the  same,  thereby  causing  damage  to  the 
owner  or  owners  of  property  abutting  thereon,  without  the  con- 
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Bent  of  such  owuer  or  in  case  they  fail  to  agree  with  the  ownei 
thereof  for  the  proper  compensation  for  the  damage  so  done  or 
likely  to  be  done  or  sustained,"  the  court  of  common  pleas  on 
application  by  petition  of  the  burgess  and  council  or  the  owner 
of  the  property  injured  shall  appoint  five  disinterested  persons 
as  viewers  who  shall  view  the  premises  and  assess  the  damages 
and  report  their  proceedings  to  the  court 

The  title  of  the  act  of  1878  is  "  An  act  for  appointing  view- 
ers to  assess  damages  where  streets  and  alleys  are  changed  in 
grades  or  location,  in  the  several  boroughs  of  this  common- 
wealth." 

It  will  be  observed  at  once  that  the  jurisdiction  conferred  by 
the  act  is  limited  to  the  boroughs  of  the  commonwealth,  and  to 
changing  the  grade  or  lines  of  any  street  or  alley,  or  in  any  way 
altering  or  enlarging  the  same.  No  authority  is  given  to  open 
or  lay  out  streets  and  alleys,  nor  to  construct  sewers,  bridges^ 
or  other  works  or  vacate  streets  or  alleys. 

The  act  of  1891  in  its  first  section  provides,  "  That  all  muni- 
cipal corporations  of  this  commonwealth  shall  have  power  when- 
ever it  shall  be  deemed  necessary  in  the  laying  out,  openings 
widening,  extending  or  grading  of  streets,  lanes  or  alleys,  the 
construction  of  bridges  and  the  piers  and  abutments  therefor^ 
the  construction  of  slopes,  embankments  and  sewers,  the  chang- 
ing of  water  courses  or  vacation  of  streets  or  alleys,  to  take,  use,, 
occupy  or  injure  private  lands,  property  or  materials,"  and  in 
case  the  compensation  for  damages  or  benefits  has  not  been 
agreed  upon  the  court  of  common  pleas,  or  a  judge  thereof  in 
vacation,  on  application  by  petition  by  the  municipal  corporation 
or  any  person  interested,  shall  appoint  three  freeholders  as 
viewers  to  view  the  premises  and  they  must  give  public  notice 
for  at  least  ten  days  in  one  or  more  newspapers  of  their  first 
meeting.  The  second  section  directs  the  viewers  to  hear  all 
parties  interested  after  having  viewed  the  premises  and  exam- 
ined the  property,  and  to  estimate  and  determine  the  damages 
for  property  taken,  injured  or  destroyed,  and  to  whom  the  same 
is  payable ;  they  shall  also  determine  the  benefits  and  thereupon 
they  shall  prepare  a  schedule  thereof  and  give  notice  to  all  par- 
ties to  whom  damages  are  allowed,  or  upon  whom  assessments 
for  benefits  are  made,  of  a  time  not  less  than  ten  days  thereafter, 
and  of  a  place  when  said  viewers  will  meet  and  exhibit  said 
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schedule  and  hear  all  exceptions  thereto  and  evidence.  After 
they  have  heard  and  disposed  of  all  exceptions  filed,  they  shall 
make  report  of  their  action  to  the  court,  and  file  a  plan  showing 
the  improvements  and  the  properties  injured  and  also  the  prop- 
erties benefited,  after  which  public  notice  must  be  given  of  the 
filing  of  the  report,  and  that  unless  exceptions  are  filed  within 
thirty  days  the  report  will  be  confirmed  absolutely.  Other  pro- 
visions follow  respecting  the  payment  of  the  damages  by  the 
corporation,  or  by  the  assessment  of  benefits  on  properties  bene- 
fited, and  other  matters  of  detail  such  as  filing  exceptions  and 
giving  a  right  of  appeal  to  obtain  a  tiial  by  jury. 

All  these  provisions,  none  of  which  appears  in  the  act  of 
1878,  are  simply  intended  to  carry  into  effect  the  execution  of 
the  powers  and  authorities  conferred  by  the  act,  and  are  not  in 
any  degree  inconsistent  with  the  provisions  of  the  act  of  1878 
in  the  very  limited  class  of  cases  for  which  that  act  was  passed. 
As  will  be  hereafter  shown  there  is  no  repugnancy  between 
two  acts  which  provide  different  proceedings  even  for  the  same 
class  of  cases.  But  it  is  at  least  doubtful  whether  the  act  of 
1891  includes  the  cases  provided  for  by  the  act  of  1878.  The 
principal  jurisdictional  section  of  the  act  of  1891,  to  wit,  the 
first  section,  certainly  does  not  include  th^m,  and  it  is  only  by 
a  very  liberal  construction  of  the  eighth  section  that  it  could 
be  held  that  any  part  of  the  act  of  1891  embraces  them.  The 
language  of  the  eighth  section  is  that  ^^  Every  municipal  corpora- 
tion shall  have  power  to  lay  out,  establish  or  re-establish  grades 
of  streets  and  alleys,  and  to  construct  bridges,  piers  and  abut- 
ments therefor,  and  sewers  and  drains  in  any  street  or  alley,  or 
through  or  on  or  over  private  property."  The  remainder  of 
the  section  gives  power  ''to  grade,  pave,  curb,  macadamize  and 
otherwise  improve  any  public  street  or  public  alley  within  its 
corporate  limits,"  etc.  But  this  does  not  include  the  power  to 
change  or  alter  any  existing  grade,  and  the  power  can  only  be 
exercised,  "  upon  the  petition  of  a  majority  of  property  owners 
in  interest  and  number  abutting  on  the  line  of  the  proposed 
improvement,"  whereas  the  powers  of  the  court  under  the  act 
of  1878  may  be  invoked  on  the  single  petition  of  the  owner 
interested.  There  is  nothing  in  the  eighth  section  except  the 
word,  "  re-establish,"  that  can  suflBce  to  grive  jurisdiction  in  the 
case  of  altering  or  changing  grades.     But  the  re-establish  meet 
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of  a  grade  already  established  does  not  necessarily  mean  the 
alteration  or  changing  of  such  a  grade.  Hence  it  is  at  least 
doubtful  whether  the  jurisdiction  conferred  by  the  act  of  1878 
is  embraced  within  that  conferred  by  the  act  of  1891.  But  a 
doubtful  repugnance  is  not  sufficient  to  defeat  the  prior  act  as 
we  have  many  times  held. 

We  do  not  see  any  reason  why  these  two  acts  cannot  stand 
together  and  both  be  executed  in  their  appropriate  cases.  The 
act  of  1878  provides  a  remedy  for  the  individual  citizen  in  the 
single  case  of  changing  or  altering  grades,  whereas  the  act  of 
1891  provides  comprehensively  for  proceedings  intended  to  be 
instituted  by  municipalities  chiefly,  in  all  cases  of  laying  out, 
opening,  widening  and  extending  streets,  alleys  and  lanes,  and 
for  the  building  of  bridges,  piers,  abutments,  sewers  and  other 
works,  and  for  ascertaining  in  one  proceeding  all  the  damages 
suffered  by  all  abutting  owners  affected  by  the  particular  im- 
provement, and  assessing  upon  all  properties  benefited,  the 
amounts  of  the  benefits  as  a  fond  out  of  which  to  pay  the  dam- 
ages. The  act  of  1878  contains  no  such  provisions  and  there- 
fore there  is  no  conflict  between  the  two  acts  as  to  these  most 
important  matters.  Comprehensive  as  the  act  of  1891  is,  it 
does  not  embrace  the  very  case  provided  for  by  the  act  of  1878, 
while  it  is  only  possibly  tme  that  under  the  eighth  section  of 
the  act  of  1891  redress  might  be  had  by  the  individual  citizen 
for  the  injury  inflicted  by  changing  and  altering  grades.  This 
subject  is  well  illustrated  by  our  decisions  in  the  oases  of  Hand 
V.  Fellows,  148  Pa.  466,  and  Hanover  Borough's  Appeal,  160 
Pa.  202.  In  the  former  we  held  that  the  act  of  May  28,  1889, 
P.  L.  228,  which  provided  a  comprehensive  code  for  the  gov- 
ernment of  cities  of  the  third  class  and  for  the  regulation  of 
their  municipal  affairs,  including  the  grading,  paving  or  macad- 
amizing of  streets,  etc.,  was  not  repealed  by  the  act  of  May  16, 
1891,  the  one  we  are  now  considering.  We  held  that  the  latter 
act  applied  to  all  the  cities  of  the  commonwealth,  that  it  is  an 
affirmative  act  containing  no  repealing  section  or  clause,  and 
can  have  no  effect  on  the  act  of  1889,  unless  the  system  pro- 
vided by  it  is  so  inconsistent  with  that  previously  existing  as 
to  make  it  impracticable  for  them  to  stand  together.  Our 
brother  WiLUAHB,  who  delivered  the  opinion,  carefully  pointed 
out  the  points  of  similarity  and  difference  between  the  two 
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aote,  and  showed,  in  a  course  of  reasoning  directly  applicable  to 
the  present  case,  that  there  was  no  such  inconsistency  between 
them  as  to  require  the  repeal  of  the  first  act.  He  concluded 
by  saying,  ^'  If  the  persons  interested  desire  the  improvement 
to  be  made  upon  the  basis  of  liability  according  to  benefits, 
they  will  proceed  under  the  act  of  1889  ;  but  if  they  wish  the 
foot  fix)nt  rule  applied  they  will  follow  the  line  of  procedure 
marked  out  by  the  act  of  1891."  Just  so  in  the  present  case, 
if  the  citizen  desires  to  proceed  on  his  own  account  and  for  the 
ascertainment  of  his  own  damages  alone,  he  will  proceed  under 
the  act  of  1878,  which  is  especially  adapted  to  his  case,  whereas 
if  he  wishes  to  embrace  in  his  proceeding  all  the  cases  affected 
by  the  particular  improvement,  he  vdll  proceed  under  the  act 
of  1891. 

In  the  case  of  Hanover  Borough's  Appeal,  150  Pa.  202,  we 
held  that  the  power  of  a  borough  of  its  own  motion  to  open  or 
widen  a  street  under  the  general  borough  law  of  April  8, 1851, 
P.  L.  320,  is  not  impaired  by  the  act  of  May  16,  1891,  now 
under  consideration,  providing  for  the  passage  of  ordinances  for 
such  purposes  on  the  petition  of  a  majority  of  the  property  own- 
ers. That  there  is  nothing  repugnant  in  the  existence  of  two 
methods  of  initiating  improvements,  and  that  a  borough  coun- 
cil may  exercise  its  own  judgment  as  to  a  street  in  a  built  up 
portion  in  a  borough,  while  as  to  a  remoter  highway  it  may 
wait  to  be  moved  by  the  petition  of  the  property  owner.  Our 
brother  Mitohbll,  delivering  the  opinion,  said,  ^^  In  steering 
through  constitutional  restrictions  well  meant,  but  destructive 
of  necessary  governmental  powers,  the  legislature  had  found  it 
difficult  to  construct  statutes  conferring  powers  and  modes  of 
procedure  suitable  to  all  the  diverse  needs,  situations  and  wishes 
of  the  multitude  of  municipal  organizations  in  the  state.  In 
the  effort  some  well  intended  acts  had  come  to  naught,  and 
others  had  been  shorn  of  sections  that  left  inconvenient  gaps 
here  and  there  in  the  whole  system.  It  was  to  fill  these  gaps 
to  supply  the  easu9  amissi  and  to  supplement  powers  doubt- 
ful or  defective,  that  the  act  of  1891  was  passed.  It  took  away 
no  power  in  any  municipality  that  existed  before,  nor  interfered 
with  any  mode  of  its  exercise  except  as  already  said,  where 
there  is  an  irreconcilable  repugnancy."  The  opinion  then 
pointed  out  that  there  was  no  such  repugnancy  in  that  case  on 
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account  of  the  fact  that  two  different  modes  of  initiating  pro- 
ceedings were  in  existence  under  the  two  acts,  and  that  the  act 
of  1891  was,  "  not  a  borough  act  merely,  but  relates  to  all  muni- 
cipalities. There  is  nothing  repugnant  in  the  existence  of  two 
methods  of  initiating  the  improvement" 

Upon  the  whole  case  we  do  not  consider  these  two  acts  of 
1878  and  1891  inconsistent  or  repugnant  to  each  other,  and 
as  the  act  of  1878  is  not  repealed  expressly,  we  hold  it  is  still  in 
force. 

That  the  legislature  so  regards  it  is  conclusively  proved  by 
the  fact  that  they  enacted  a  supplement  to  it  by  an  act  approved 
June  24, 1896,  P.  L.  248,  giving  the  viewers  ouleage  at  the  rate 
of  ten  cents  per  mile  in  addition  to  the  pay  of  one  dollar  and 
fifty  cents  per  day  provided  by  the  act  of  1878. 

The  first  assignment  of  error  is  dismissed.  As  to  the  second 
it  will  be  observed  that  the  petition  for  viewers  expressly  as- 
serts tliat  the  change  of  grade  ^^  was  made  without  the  consent 
of  the  petitioner,  and  that  no  compensation  for  the  injury 
inflicted  upon  his  propeity  by  reason  thereof,  has  been  agreed 
upon  by  the  said  borough  and  the  petitioner."  This  averment 
in  the  petition  gave  full  jurisdiction  to  the  court  below  to 
entertain  the  petition.  We  are  not  referred  to  any  testimony 
to  show  that  the  borough  and  the  plaintiff  ever  agreed  upon 
any  compensation  to  be  paid,  or  that  he  ever  assented  to  the 
change  of  grade,  but  the  fii*st  point  of  the  defendant,  the  answer 
to  which  is  complained  of  in  the  second  assignment,  asked  the 
court  to  instruct  the  jury  that  if  they  found  that  no  claim  was 
presented  to  council  for  damages  on  account  of  the  grading  and 
paving  of  the  street  in  front  of  his  premises,  or  that  no  attempt 
was  made  to  anive  at  an  understanding  or  agreement  with  the 
borough  regarding  the  amount  of  damages  or  that  the  grading 
and  paving  was  done  with  his  consent,  there  could  be  no  recov- 
ery. The  point  as  submitted  was  much  too  broad.  The  pre- 
senting of  a  claim  for  damages  to  council  is  no  part  of  the 
statutory  requirement,  nor  is  an  unsuccessful  attempt  to  agree 
a  jurisdictional  fact  essential  to  recovery.  The  mere  absence 
of  consent  of  the  owner  to  the  change  is  of  itself  alone  suffi- 
cient to  enable  a  recovery,  so  also  is  a  mere  failure  to  agree. 
This  does  not  imply  anything  more  than  the  language  declares. 
It  is  different  from  most  of  the  acts  in  this  respect.     That  is. 
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if  there  was  an  actual  failure  to  agree  from  any  cause,  not 
necessarily  as  the  result  of  an  abortive  attempt  to  agree,  it  is 
enough  to  justify  a  recovery.  But  either  one  of  these  condi- 
tions alone  is  sufficient.  Now  undoubtedly  there  was  in  point 
of  fact  a  failure  to  agree.  Whether  there  was  an  unsuccessful 
attempt  to  agree  is  not  essential  in  cases  under  this  act.  But 
the  answer  of  the  court  was  correct  in  holding  that  if  the  plain- 
tiff did  merely  consent  to  the  change  of  grade  he  was  not 
thereby  estopped  from  recovering  unless  his  consent  amounted 
to  an  express  release  of  damages.  This  is  fully  sustained  by 
our  decision  in  the  case  of  Jones  v.  Bangor  Borough,  144  Pa. 
638,  where  we  held  that  even  the  joining  in  a  petition  for  the 
change  of  grade  did  not  prevent  one  of  the  petitioners  from 
recovering  damages  for  the  change.  This  consideration  ap- 
plies also  to  the  third  assignment  of  error  and  for  these  reasons 
both  the  second  and  third  assignments  are  dismissed.  The* 
fourth  assignment  is  without  merit.  The  court  charged  cor- 
rectly in  regard  to  the  shade  trees  in  the  general  charge,  telling 
the  jury  that  they  could  not  allow  any  sum  distinctly  as  dam- 
ages either  for  the  trees  or  porch,  but  that  in  estimating  the 
difference  in  market  value  of  the  whole  property  before  the 
improvement  and  after  it,  they  might  take  into  account  the 
condition  of  the  property  as  it  was  with  the  trees  and  porch^ 
and  as  it  was  without  them,  and  then  determine  whether  the 
market  value  of  the  whole  property  had  been  affected  by  the 
improvement  We  regard  this  as  a  correct  statement  of  the 
law  on  this  subject  and  therefore  dismiss  the  fourth  assignment 
The  merits  of  the  case  were  necessarily  submitted  to  the  jury 
and  therefore  the  fifth  assignment  is  dismissed. 
Judgment  affirmed. 
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John  W.  Seaman,  Mary  E.  Taggart  and  Margaret  A. 
Spriggs  V.  Borough  of  Washington,  Appellant. 

Argued  Oct.  28,  1895.  Appeal,  No.  92,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Washington  County,  Febru- 
ary Term,  1894,  No.  79,  on  verdict  fof  plaintififs.  Before  Stbr- 
BETT,  C.  J.,  Gbben,  Williams,  McCollum,  Mitchbll,  Dbak 
and  Fbll,  J  J.     AfiBrraed. 

Opinion  by  Mr.  Justice  Green,  January  6, 1896 : 
The  judgment  in  this  case  is  affirmed  for  the  reasons  stated 
in  the  opinion  just  filed  in  the  case  of  Seaman  v.  Borough  of 
Washington.    The  two  cases  were  tried  together  before  the 
same  jury  and  the  questions  are  precisely  the  same  in  both. 
Judgment  affirmed. 


Mary  Eauss  v.  John   Rohner,  Administrator  of  John 
George  Eauss,  Deceased,  Appellant. 

DeeedenCs  estates — Claim  for  services^Contractr^Presumption — Value 
of  services. 

Where  a  girl  who  has  lived  in  the  family  of  a  decedent  occupying  the  re- 
lation of  a  daughter,  has  proved  a  contract  on  the  part  of  tlie  decedent  to 
leave  her  all  he  had,  the  proof  of  the  contract  ovei*comes  the  presumption 
arising  from  tlie  existence  of  the  family  relation  that  the  services  were  per- 
formed without  the  expectation  of  reward,  and  enables  the  claimant  to  re- 
cover on  a  quantum  meruit  the  reasonable  value  of  her  services. 

Decedent  took  into  his  family  to  raise  a  girl  six  yeara  old,  having  no 
children  of  his  own,  under  an  agreement  with  the  girPs  mother  that  if  the 
girl  remained  with  him  until  his  death  she  should  have  all  his  property, 
which  consisted  mainly  of  real  estate.  The  girl  continued  to  live  in  the 
family  of  decedent  until  decedent^s  death,  occupying  the  relation  of  a 
daughter,  and  performing  services  in  the  household  and  on  the  farm.  At 
the  time  of  decedent^s  death  plaintiff  was  twenty-six  years  old.  Decedent 
died  intestate.  Heldt  that  the  measure  of  the  value  of  the  services  was 
their  market  value. 

Evidence— Competency  of  witness— Party  dead^Aci  of  June  11,  1891, 
F.  L.  287. 
Under  the  act  of  June  11,  1891,  P.  L.  287,  by  which  a  surviving  party 
Vol.  clxxii — 31 
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is  made  compclcnt  to  testify  to  any  reloTant  matter  which  occurred  before 
the  death  of  the  other  party,  if  such  matter  occun*ed  between  the  party 
himself  and  a  person  who  is  living  and  who  testifies  against  him  at  the 
trial,  or  **  if  such  relevant  matter  occurred  in  the  presence  or  hearing  of 
such  other  living  and  competent  person,^^  the  surviving  party  is  not  com- 
petent unless  the  living  witness  has  been  called,  and  then  to  such  matters 
only  as  he  has  testified  to. 

Statute  of  limitations — Decedents  estates — CUmnfor  services. 
The  statute  of  limitations  does  not  begin  to  run  against  a  claim  for  ser- 
vices rendered  to  a  decedent  until  his  death,  where  the  contract  was  that 
they  should  not  be  paid  for  until  his  death. 

Argued  Oct.  24,  1895.  Appeal,  No.  232,  Oct  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Butler  Co.,  March  T.,  1895, 
No.  40.  Before  Sterrett,  C.  J.,  Green,  Williams,  McCol- 
LUM,  Mitchell,  Dean  and  Fell,  JJ.    Reversed. 

Assumpsit  to  recover  for  services  rendered  to  defendant's 
intestate.    Before  Gbeer,  P.  J. 

At  the  trial  it  appeared  that  Mary  Kauss,  whose  real  name 
is-  Mary  Swager,  had  lived  in  decedent's  family  from  1876,  at 
which  time  she  was  six  years  old.  It  appeai*ed  that  decedent 
had  no  children  of  his  own,  and  that  his  wife  was  an  invalid. 
Desiring  a  girl  to  raise,  he  agreed  with  Mrs.  Swager  to  take 
Mary,  and  if  the  girl  should  remain  with  him  until  his  death, 
that  she  should  have  all  he  had.  On  October  31,  1894,  dece- 
dent was  shot  dead  in  his  own  house  by  two  robbei-s.  He  died 
intestate  leaving  his  wife  to  survive  him. 

Plaintiff  was  called  to  the  stand. 

Defendant's  counsel  objects  to  the  witness  if  it  is  proposed 
to  prove  anything  in  the  lifetime  of  the  decedent. 

The  Court :  She  is  competent  to  contradict  any  conversation 
she  had  with  any  person,  any  conversation  that  took  place  in 
her  hearing  we  will  receive  this,  and  give  you  the  benefit  of  an 
exception.     Bill  sealed.  [1] 

Q.  The  witness  who  left  the  stand  a  moment  ago  testified 
to  a  convei-sation  he  heard  between  yourself  and  old  Mr.  Kauss 
in  regard  to  your  going  away  when  you  were  twenty-one  years 
of  age ;  just  state  in  your  own  way  what  that  conversatioQ  was, 
and  who  the  witness  was  that  was  present,  the  name  of  the 
witness  being  Mr.  Seor,  who  was  present  and  heard  this  talk 
between  you  at  Mr.  Kauss's  ? 


Digitized  by  VjOOQIC 


KA.USS  V.  ROUNER,  Appellant  483 

1896.]  Statement  of  Facts. 

Defendant's  counsel  objects  to  the  question  on  the  ground 
of  the  incompetency  of  the  witness,  and  the  purpose  of  the 
question  is  to  conti-adiot  statements  or  declarations  of  the  de- 
cedent made  to  the  witness,  the  plaintiff. 

The  Court :  We  will  receive  it  and  give  you  the  benefit  of 
an  exception.    Bill  sealed.  [2] 

George  Seor  testified  as  follows.  Q.  Go  on  and  tell  what 
that  conversation  was?  A.  Mr.  Reiber:  He  said  he  was  not 
present  at  this  conversation,  that  lie  (Kauss)  told  him  that 
Mr.  Kauss  told  this  gentlemen  (witness)  while  Mary  was  pre- 
sent what  was  said.  George  Kauss  said,  ^^  Mary,  why  don't 
you  go  away?  You  have  no  more  right  here,  you  are  twenty- 
one  years  old."  And  she  always  said  she  did  not  want  to  go 
away ;  she  said  she  did  not  want  to  go  away,  that  she  wanted 
to  stay  with  him.  Q.  Did  that  take  place  more  than  once,  any 
conversation  like  that?  A.  Several  times.  He  said  that  she 
could  go  away  and  that  she  was  free,  that  she  was  not  compelled 
to  stay  thei'e,  and  he  said  that  different  times. 

The  Court :  Was  Mary  present  when  he  said  that?  A.  Yes, 
sir,  she  was  there  working  around  and  sometimes  she  was  sit- 
ting there. 

[If  Mr.  Kauss  and  the  mother  made  an  agreement  that  she 
was  to  go  and  stay  there  and  work  there  and  continue  there 
until  Mr.  Kauss's  death,  if  Mr.  Kauss  through  negligence  or 
without  expecting  to  be  called  away,  failed  to  turn  it  over,  the 
law  says  he  must  give  to  Mary  whatever  her  services  are  hon- 
estly worth.]  [9] 

You  have  not  a  thing  to  do  with  the  man  over  in  the  Father- 
land ;  it  don't  make  any  difference  to  you ;  you  have  not  a 
thing  to  do  with  the  widow ;  we  have  a  duty  to  perform  and  if 
we  undertake  to  reach  outside  to  outside  contracts  we  will  get 
more  on  our  hands  than  we  can  attend  to  and  we  will  be  doing 
something  that  our  oaths  do  not  require.  If  this  is  a  debt  of 
Mr.  Kauss  he  must  pay  it  and  must  pay  it  because  it  is  a  debt. 
This  girl  offers  this  proof,  and  the  burden  of  proof  is  on  her, 
the  burden  is  on  her  to  show  that  there  was  a  contract  of  some 
kind  by  which  she  was  to  go  to  this  man's  house  and  i*emain 
with  him  during  his  lifetime  and  perform  and  work  according 
to  that  conti-act,  and  she  must  show  that  she  did  it  and  when 
she  bad  done  that  then  she  had  complied  with  her  part  and  she 
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can  recover.     What  was  the  contract?    Mr.  Kauss  is  dead; 
death  has  closed  his  lips ;  they  are  sealed  forever ;  he  is  not  here 
and  he  cannot  tell  what  the  bargain  was ;  the  law  seals  this 
girFs  lips,  therefore  the  proof  must  come  outside  of  them.     She 
puts  on  the  stand  her  mother,  who  says  this ;  I  will  read  from 
her  testimony :  "  Q.  Did  you  have  any  conversation  afterwards 
with  him  about  it?    A.  Yes,  sir,  after  she  was  there  a  while  he 
came  down  and  got  me  at  Harmony  and  when  he  was  bringing 
me  back  he  said  if  I  would  leave  her  with  him  until  his  death 
all  he  had  should  be  hers,  and  what  he  had  was  hers.     Q.  Did 
he  tell  you  what  he  had  ?    A.  The  farm  and  all  he  had.     Q.  Did 
you  assent  to  this  arrangement?     A.  Yes,  sir."     [If  what  that 
lady  says  is  true  then  there  was  a  contract  made  on  which  this 
girl  can  recover  unless  she  has  in  some  way  violated  that  con- 
tract] [10]     Is  it  true?    If  it  is  not  we  cannot  receive  loose 
declai-ations  to  others  to  establish  contracts ;  there  was  the  proof 
of  Mr.  Kauffman  and  Mr.  Dunbar  as  to  statements  the  old  man  • 
made  to  them  within  the  few  last  years  as  regards  this  property. 
If  the  mother  had  not  made  this  arrangement  this  testimony 
would  not  be  proper,  but  it  is  proper  to  support  and  corroboi*ate 
her  statement,  [and  if  you  believe  that  this  old  gentleman  told 
Mr.  Kauffman  and  Mr.  Marburger  and  Mr.  Ripper  and  Mr.  Mc- 
Niel  and  Mr.  Dunbar  that  he  was  going  to  give  this  farm  to  Mary, 
it  is  strong  coiToborative  evidence  that  he  made  the  conti-act 
just  as  Mrs.  Williams  said  he  did ;  you  have  a  right  to  take  it 
for  that  purpose.]  [11]     I  said  a  minute  ago  that  Mary  could 
not  be  a  witness  to  testify  to  anything  that  occurred  in  the  life- 
time of  the  decedent  because  he  cannot  tell  what  occurred^ 
neither  does  the  law  allow  her  to  tell,  but  a  latter  act  allows  a 
party  to  testify  or  deny  or  explain  a  conversation  that  is  alleged 
to  have  taken  place  between  the  witness  and  another  party  who 
is  a  competent  witness  to  testify.     [The  defendant  having  put 
Mr.  Seor  on  the  stand  to  testify  to  a  conversation  he  heard  be* 
tween  Mary  and  Mr.  Kauss  relative  to  this  contract,  then  the 
law  allows  Mary  to  come  on  the  stand  and  tell  her  side  of  the 
conversation,  but  nothing  else.     When  Mr.  Seor  testified  then 
Maiy  became  competent,  and  you  heard  her  statement]   [12] 
Let  me  say  if  there  was  a  contract  between  Mary  and  her  mother 
and  Mr.  Kauss,  as  Mrs.  Williams  says  there  was,  and  Mary 
went  on  and  fulfilled  her  part  and  was  pei-forming  her  part  of 
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the  contract  and  had  done  so  for  fifteen  yeai*s,  Mr.  Kauss  could 
not  terminate  it  then  aft«r  having  received  fifteen  years  of  her 
work,  bat  if  Mary  went  away  that  was  the  end  of  it^  but  if  Mary 
refused  to  go  and  stayed,  the  old  man  telling  her  to  go  would 
not  terminate  it,  because  you  can  easily  see  it  would  not  be  fair 
to  receive  the  benefit  of  a  contract  for  fifteen  years  and  when 
he  would  not  need  her  services  much  longer  that  he  could  termi- 
nate it  and  turn  her  out  without  anything,  and  if  she  was  told 
to  go,  that  would  not  terminate  this  contract  unless  Mary  went 
away  and  gave  it  up.]  [18]  Mary  had  a  right  to  say,  "  I  have 
a  contract  with  you  and  I  want  my  pay,  and  I  cannot  get  it 
until  you  die,  and  I  am  going  to  stay  with  you  until  you  die." 
You  heard  what  she  said  as  regards  to  what  the  old  man  did  say. 
Is  that  true  ?    If  it  is  then  she  must  recover  in  this  case.]  [14] 

The  defendant  in  this  case  is  an  administrator ;  he  is  one  of 
the  best  men  in  our  county,  and  more  than  that  he  wants  to  do 
what  is  bis  duty,  and  so  far  as  he  is  concerned  he  is  doing 
exactly  right.  The  next  question,  if  you  find  there  was  such 
a  contract,  is  how  much  are  you  going  to  give  her.  If  he  were 
worth  a  hundred  thousand  dollars  she  cannot  get  this  property. 
She  can  only  get  what  her  services  are  worth,  because  the  con- 
veyance was  not  made  to  her  in  Mr.  Kauss's  lifetime.  What 
was  it  honestly  worth?  You  are  here  to  measure  out  justice 
between  these  pai-ties ;  you  know  neither  of  them ;  you  like 
the  estate  as  well  as  Mary ;  you  should  not  like  one  better  than 
the  other ;  it  is  for  you  to  decide  how  much  Mary  ought  to  get ; 
[Mary  worked  on  the  farm  and  in  the  house ;  she  worked  from 
the  time  she  was  six  years  old  until  she  was  twenty-five ;  part 
of  the  time  she  went  to  school.  The  time  she  was  away  learn- 
ing to  sew  would  not  be  a  forfeiture  of  this  contract  on  her  part ; 
she  was  given  her  services  and  you  have  a  right  to  believe  that 
she  was  learning  to  sew  for  the  benefit  of  the  family,  to  sew  for 
Mi*8.  Kauss.]  [15]  [She  had  no  right  to  anything  for  services 
until  the  old  man's  death.]  [16] 

What  were  her  services  worth,  taking  off  the  schooling  she 
got,  and  books,  and  any  medicine  that  there  is  any  proof  of,  and 
clothing, — take  it  all  off.  [If  she  worked  faithfully  and  hon- 
estly, what  were  her  services  worth  to  this  old  man  and  woman? 
On  your  oaths  and  consciences,  on  the  spirit  of  honor  and  fair- 
ness, on  the  spirit  of  right  and  justice  what  ought  she  to  get 


Digitized  by  VjOOQIC 


436  KAUSS  V.  ROHNER,  Appellant 

Statement  of  Facts — Assignments  of  Error.  [172  Pa;. 

from  this  estate  ?  ]  [17]  [You  heard  the  testimony  of  some 
very  good  men  in  the  county;  you  heard  the  testimony  of 
Mr.  Marburger  and  Mr.  Kauffman  and  Mr.  Ripper;  are  they 
right  ?  You  are  not  bound  to  their  statements ;  ]  [18]  [you 
heard  the  statement  of  the  old  gentleman  on  the  part  of  the 
defense ;  are  old  men  as  liberal  as  younger  men  ?  Have  they 
gotten  down  to  the  idea  that  our  people  have, as  to  wages? 
Give  that  honest  consideration  and  render  such  a  verdict  as 
will  give  this  girl  every  dollar  that  is  due  her  honestly.]  [19] 
She  got  her  clothing  and  [you  have  a  right  to  consider  this 
that  she  was  not  to  get  any  money  until  his  death ;  suppose 
she  had  got  wages,  would  the  interest  in  the  long  run  amount 
to  her  clothing?  Had  she  gotten  her  money  every  Saturday 
would  it  have  come  to  what  her  clothing  amounted  to  ?  ]  [20] 
[You  cannot  go  over  three  thousand  dollars ;  you  only  go  as 
far  as  the  sworn  proof  will  justify  you ;  come  down  to  the  proof 
and  say  how  much  her  services  are  worth ;  take  it  up  and  ren- 
der a  verdict,  and  if  you  find  for  the  plaintiff  you  say,  we  find 
for  the  plaintiff  so  many  dollars;  I  will  not  fix  any  amount; 
I  would  not  suggest  any  amount ;  that  is  for  you ;  that  is  about 
what  I  have  to  say  to  you.]  [21]  As  regaixis  the  statement 
of  the  limitation,  it  was  suggested  that  you  could  not  go  back 
further  than  six  yeara.  The  law  is  this,  that  a  man  must  col- 
lect his  debts  within  six  years  after  they  are  due,  and  if  he  does 
not  he  cannot  collect  unless  he  shows  some  promise  to  pay  it ; 
[this  money  would  not  be  due  Mary  until  the  old  man^s  death. 
Suppose  she  had  sued  at  the  end  of  ten  years  she  could  not  re- 
cover ;  why,  because  the  contract  was  that  she  was  to  be  paid 
at  his  death ;  the  time  did  not  come  until  the  old  man  breathed 
his  last,  and  if  she  can  collect  anything  she  can  collect  all.]  [22] 
Defendant's  point,  among  othera,  was  as  follows: 
4.  There  can  be  no  recovery  for  any  services  rendered  to  the 
decedent  that  were  not  performed  within  the  last  six  years 
prior  to  the  bringing  of  suit.  Aniwer :  That  is  refused,  because 
she  could  not  sue  to  collect  any  time  until  after  Mr.  Kauss's 
death.  [5] 

Verdict  and  judgment  for  plaintiff,  $3,000.    Defendant  ap- 
pealed. 

.Errors  assigned  were,  (1,  2)  ruling  on  evidence,  quoting  the 
bill  of  exceptions ;  (5,  8-22)  above  instructions,  quoting  them. 
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TF.  H.  Luik^  for  appellant. — The  contract,  if  any,  is  too  un- 
certain to  admit  of  enforcement:  Graham  v.  Graham,  34  Pa. 
476 ;  Sherman  v.  Kitsmiller,  17  S.  &  R.  45. 

If  services  are  rendered  merely  with  the  expectation  of  a  leg- 
acy the  promisee  takes  his  chances,  and  if  he  is  disappointed  he 
can  recover  nothing :  Miller's  Est,  136  Pa.  289 :  King's  Est.,  160 
Pa.  148 ;  Pollock  v.  Ray,  86  Pa.  428 ;  Duff  v.  Gilmore,  83  Leg. 
Int.  65 ;  Hartman's  App.,  3  Grant,  271 ;  Graulich's  Est.,  31  P. 
L.  J.  841;  Houck  v.  Houck,  99  Pa.  662;  Zimmerman  v.  Zim- 
merman, 129  Psi.  229 ;  Murphy  v.  Corrigan,  161  Pa.  69 ;  Bur- 
gess V.  Burgess,  109  Pa.  312;  Wall's  App.,  Ill  Pa.  460; 
Harbold  v.  Kunz,  16  Pa.  210 ;  Keyser's  App.,  124  Pa.  80. 

Plaintiff  was  an  incompetent  witness :  Act  of  May  23,  1887, 
P.  L.  168,  Krumrine  v.  Grenoble,  166  Pa.  98 ;  Thomas  v.  Mil- 
ler, 165  Pa.  216 ;  Irwin  v.  Patchen,  164  Pa.  51. 

The  claim  was  barred  by  the  statute :  New  Holland  Turn- 
pike Co.  V.  Farmers  Ins.  Co.,  144  Pa.  640 ;  Stewart  v.  McBur- 
ney,  16  Pitts.  L.  J.  307 ;  Sankey  v.  McElvey,  104  Pa.  265 ; 
Taggart's  Est,  167  Pa.  467. 

Jurors  catching  the  tone  and  temper  of  their  conclusions 
from  the  strong  and  figurative  style  of  the  judge  fail  to  give 
the  facts  their  true  weight  which  a  cool  and  fair  statement  is 
calculated  to  produce :  Coxe  v.  Deringer,  82  Pa.  236. 

A  charge  whose  tendency  as  a  whole,  is  to  belittle  and  preju- 
dice one  side,  and  which  is  not  in  expression  and  tone  a  judi- 
cial presentation  of  the  case,  is  error:  Heydrick  v.  Hutchinson, 
165  Pa.  208. 

I^v.  McQuution^  J.  Q.  Vanderlin  with  him,  for  appellee,  cited 
on  the  question  of  contract,  Thompson  v.  Stevens,  71  Pa.  161 ; 
Moorehead  v.  McKinney,  9  Pa.  265 ;  Pollock  v.  Ray,  85  Pa. 
428. 

Cited  on  the  competency  of  plaintiff  as  a  witness :  Thomas 
V.  Miller,  165  Pa.  216 ;  act  of  June  11,  1891,  P.  L.  287. 

Opinion  by  Mb.  Justice  Fell,  January  6, 1896 : 
While  much  of  the  testimony  intended  to  establish  a  con- 
tract to  compensate  the  plaintiff  for  the  services  she  rendered 
the  decedent  consisted  only  of  the  proof  of  loose  declarations 
of  testamentary  intention,  there  was  enough  that  was  direct 
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and  positive  to  justify  the  submission  of  the  question  of  the 
existence  of  a  contract  to  the  jury.  Proof  of  the  contract  did 
not  entitle  the  plaintiff  to  recover  the  value  of  the  estate : 
Hertzog  v.  Hertzog,  84  Pa.  418 ;  Graham  v.  Graham's  Exe- 
cutors, 84  Pa.  475 ;  Pollock  v.  Ray,  85  Pa.  428.  But  it  over- 
came  the  presumption  arising  from  the  existence  of  the  family 
relation  that  the  services  were  performed  without  the  expecta- 
tion of  reward,  and  enabled  her  to  recover  on  a  quantum  meruit 
the  reasonable  worth  of  her  services.  As  the  right  to  compen- 
sation did  not  n^ature  until  the  death  of  John  Kauss,  the  stat- 
ute of  limitations  interposed  no  bar  to  the  recovery  of  any  part 
of  the  claim. 

It  was  not  error  to  permit  the  plaintiff  to  testify.  A  wit- 
ness called  by  the  defendant  had  testified  to  a  conversation 
which  occurred  in  his  presence  between  the  plaintiff  and  the 
decedent  touching  the  contract  relation  between  them.  In 
contradiction  of  this  testimony  the  plaintiff  was  allowed  to 
state  what  this  conversation  was.  Her  examination  was  lim- 
ited to  the  convei-sation  which  had  been  detailed  by  the  pre- 
ceding witness,  and  no  new  matter  was  introduced.  By  the 
act  of  June  11,  1891,  a  surviving  party  is  made  competent  to 
testify  to  any  relevant  matter  which  occurred  before  the  death 
of  the  other  party,  if  such  matter  occurred  between  himself  and 
a  person  who  is  living  and  who  testifies  against  him  at  the 
trial,  "  or  if  such  relevant  matter  occuiTcd  in  the  presence  or 
hearing  of  such  other  living  and  competent  pereoii."  To  this 
should  be  added  the  construction  given  in  Roth's  Estate,  150 
Pa.  261,  that  the  surviving  party  is  not  competent  unless  the 
living  witness  has  been  called,  and  then  to  such  matters  only  as 
he  has  testified  to.  The  act  applies  to  conversations  or  occur- 
rences which  took  place  in  the  presence  or  hearing  of  the  wit- 
ness who  has  testified  and  whom  it  is  proposed  to  contradict : 
Thomas  v.  Miller,  165  Pa.  216.  See  also  Krumrine  v.  Gren- 
oble, id.  98.  The  living  witness  to  the  conversation  between 
the  decedent  and  the  plaintiff  having  testified,  the  plaintiff  was 
competent  to  contradict  him  and  to  state  her  recollection  of 
what  was  said. 

The  plaintiff's  claim  was  not  without  substantial  merit,  but 
she  was  entitled  to  recover,  if  at  all,  only  upon  her  strict  legal 
standing,  and  to  the  extent  of  the  market  value  of  the  services 
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which  she  performed.  The  case  belongs  to  a  class  requiring 
the  most  thorough  scrutiny,  and  in  which  juroi-s  should  be  care- 
fully  instructed  and  restrained.  In  this  respect  we  feel  con- 
strained to  hold  that  the  charge  of  the  learned  judge  was 
inadequate  and  to  some  extent  misleading.  That  portion  of 
the  charge  which  is  the  subject  of  the  seventeenth  assignment 
of  eiTor  set  up  a  wrong  standard  by  which  to  estimate  her 
wages,  and  instead  of  confining  the  jury  to  the  proper  grounds 
for  recovery  tended  to  incite  them  to  follow  their  own  inclina- 
tions and  to  do  what  the  decedent  had  failed  to  do,  give  the 
plaintiff  practically  the  whole  estate.  In  addition  to  board, 
clothing,  care,  education  and  full  maintenance  the  verdict  gives 
her  wages  at  a  rate  exceeding  three  dollai*s  a  week  from  the 
time  she  was  six  years  old,  and  for  no  reason  more  apparent  or 
convincing  than  that  given  by  one  of  her  principal  witnesses  to 
justify  his  estimate  of  the  value  of  her  services,  that  ^^  she 
ought  to  have  it."  This  result  could  not  have  been  reached  by 
any  fair  calculation,  and  we  assume  that  it  would  not  have 
been  if  proper  instructions  had  been  given. 

The  standard  was  the  market  value  of  what  she  had  fur- 
nished, and  to  this  the  jury  should  have  been  confined  by  clear, 
distinct  and  guarded  instructions ;  and  they  should  not  have 
been  permitted  under  color  of  wages  to  have  found  the  value 
of  a  bargain  which  she  could  not,  and  was  not  attempting  to 
enforce. 

The  seventeenth  assignment  of  error  is  sustained,  and  the 
judgment  b  reversed  with  a  venire  de  novo. 


Andrew  Brymer  et  al.  v.  The  Butler  Water  Co., 
Appellant. 

piarked  to  be  reported.] 

Waitr  companies — Supply  of  impure  water— Water  rents — Equity 
Junctionr^Aet  of  April  29,  1874.  soc.  34. 

A  water  company  incorporated  under  the  act  of  April  29, 1874,  P.  L 
will  be  enjoined  from  collecting  water  rents  whore  the  company  has  sup- 
plied water  utterly  unfit  for  domestic  use  or  for  steam  purposes. 

It  is  inequitable  that  a  corporation  chaitered  to  serve  a  public  use,  and 
actually  undertaking  to  serve  the  public  with  one  of  the  necessaries  of 
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life,  should  be  allowed  to  collect  the  price  of  a  supply  of  good  water  from 
those  to  whom  it  deliTei-s  an  article  that  cannot  be  n^e<i.  or  be  made  fit 
for  use  by  any  process  within  their  knowledge  or  reach. 

A  water  company  is  not  bound  to  provide  water  that  is  chemically  pure, 
but  water  that  is  ordinarily  and  i*easonably  pure.  After  having  secured 
a  proper  source  of  supply,  the  company  is  bound  to  exercise  diligence  in 
the  effort  to  preserve  the  water  from  pollution  and  to  deliver  it  to  the 
public  in  no  worse  condition  than  that  in  which  it  is  taken  from  the  source 
of  supply. 

Where  the  source  of  supply  of  a  water  company  is  polluted  by  upper 
riparian  owners  pouring  salt  water  from  oil  wells  into  the  stream,  ren- 
dering the  water  unfit  for  domestic  use  or  steam  purposes,  the  court  can 
decree  that  the  company  shall  not  collect  water  rents,  but  it  cannot,  if 
the  upper  owners  have  a  right  to  pollute  the  stream,  decree  that  the  com- 
pany must  obtain  its  supply  from  some  other  designated  point.  In  such 
a  case  the  discretion  lies  with  the  company  to  elect  whether  it  will  go  out 
of  business,  or  seek  some  new  and  independent  source  of  supply. 

Argued  Oct.  24, 1895.  Appeal,  No.  244,  Oct.  T.,  1895,  by 
defendant,  from  decree  of  C.  P.  Butler  Co.,  June  T.,  1895,  No.  2, 
on  bill  in  equity.  Before  Sterrbtt,  C.  J.,  Greek,  Williams, 
McCoLLXJM,  Mitchell,  Dean  and  Fell,  J  J.    Affirmed. 

Bill  in  equity  to  restrain  the  collection  of  water  rents  and  to 
compel  a  water  company  to  supply  better  water. 

The  bill  averred  that  plaintiffs  were  citizens  of  the  borough 
of  Butler,  and  that  the  defendant  was  a  corporation  organized 
under  the  act  of  April  29,  1874,  for  the  purpose  of  supplying 
the  borough  of  Butler  with  pure  water,  and  that  the  said  cor- 
poration by  its  charter  and  ordinances  of  the  borough  had  the 
exclusive  right  to  furnish  the  supply  of  water  to  the  citizens  of 
the  said  borough.     The  bill  fuither  averred  as  follows : 

*'4.  That  the  said  The  Butler  Water  Company  derives  its 
supply  of  water  as  furnished  by  it  to  your  orators  and  the  cit- 
izens of  the  said  borough  of  Butler  solely  and  alone  from  the 
waters  of  the  Connoquenessing  creek,  which  waters  are  muddy, 
filthy,  impure  and  unclean  in  character  and  quality,  and  insuffi- 
cient and  deficient  in  quantity  to  supply  your  oratoi-s  and  the 
citizens  of  the  said  borough  with  pure  water. 

^^5.  That  the  said  Connoquenessing  creek  does  not  furnish 
a  full,  sufficient  and  adequate  supply  of  good,  pui*e,  clean  and 
healthful  water  to  your  orators  and  the  citizens  of  the  said  bor- 
ough for  fire,  steam,  sewage,  and  domestic  purposes  as  furnished 
your  orators  by  the  said  The  Butler  Water  Company. 
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*'6,  That  the  said  borough  of  Butler,  Pa.,  contains  about  ten 
thousand  inhabitants  and  is  built  on  and  near  the  banks  of  the 
said  Connoquenessing  creek,  which  is  the  sole  and  only  source 
from  which  the  said  The  Butler  Water  Company  seeks  to  sup- 
ply your  oi-atoi-8  and  the  inhabitants  of  the  said  borough  with 
water,  the  said  creek  being  nothing  more  than  the  natural  drain- 
age sewer  for  the  valley  through  which  it  flows  and  the  water 
sheds  adjacent  thereto. 

"  7.  That  the  said  Butler  Water  Company  does  not  and  has 
not  furnished  a  sufficient  supply  of  pure  water  for  the  use  of 
the  orators,  citizens  of  the  said  borough,  but  on  the  contrary 
the  supply  of  the  water  as  furnished  by  the  said  The  Butler 
Water  Company  is  and  has  been  insufficient,  impure,  filthy  and 
absolutely  unfit  for  use  for  domestic  and  other  purposes. 

"  8.  That  the  pipes,  reservoir  and  source  of  supply  of  said 
Butler  Water  Company  are  and  have  been  for  a  long  time  in  a 
dirty,  muddy,  filthy  and  impure  condition. 

"  9.  That  said  Butler  Water  Company  has  not  heretofore  nor 
does  it  now  properly  filter  the  water  furnished  your  orators  and 
citizens  of  the  said  borough,  either  before  pumping  the  same 
from  the  said  creek  into  the  reservoir  or  before  passing  the 
water  from  the  said  reservoir  into  the  supply  pipes  or  mains. 

"  10.  That  the  schedule  of  rates  and  charges  or  water  rents 
assessed,  charged  and  collected  by  the  said  The  Butler  Water 
Company  for  the  water  furnished  by  it  to  your  oi*ators  and  the 
citizens  of  the  said  borough  who  use  the  water  so  furnished  has 
been  and  still  is  excessive,  unfair,  unjust,  extortionate,  oppres- 
sive, lacks  uniformity  and  is  unequal. 

"11.  Wherefore  your  orators,  alleging  that  they  have  no 
remedy  at  law,  pray  your  Honor : 

'^  A.  To  hear,  inquire  and  determine  as  to  the  impurity  and 
deficiency  of  the  water  supply  as  furnished  your  orators  and 
citizens  of  the  said  borough  of  Butler  by  the  said  The  Butler 
Water  Company. 

"  B.  To  hear,  inquire  and  determine  as  to  the  charges  of  the 
said  The  Butler  Water  Company  for  the  water  so  furnished 
your  orators. 

"  C.  To  make  such  order  in  the  premises  as  may  seem  just 
and  equitable  and  to  compel  the  said  corporation.  The  Butler 
Water  Company,  to  correct  the  evils  complained  of  by  your 
orators. 
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"  D.  To  decree  that  the  charges  of  said  Butler  Water  Com- 
pany assessed  and  charged  to  each  of  your  orators  shall  be 
decreased  as  to  the  said  court  may  seem  just  and  equitable. 

"  E.  That  the  said  Butler  Water  Company,  defendant,  be 
decreed  to  pay  the  cost  of  this  proceeding. 

"  F.  For  such  other  and  further  relief  as  your  honor  shall 
deem  just  and  equitable  and  the  nature  of  the  case  shall  require." 

The  answer  averred,  inter  alia,  as  follows : 

"4.  We  admit  that  the  sole  supply  of  water  of  the  defend- 
ant company,  as  at  present  conducted,  is  the  Connoquenessing 
creek,  but  we  deny  that  the  waters  thereof  are  muddy,  filthy, 
impure  and  unclean  in  character  and  quality  or  insufficient  or 
deficient  in  quantity  to  supply  the  plaintiffs  and  citizens  of  the 
borough  of  Butler  with  pure  water.  We  qualify  this  answer, 
however,  by  adding  that  about  January  last  Russell  &  McNally 
commenced  pumping  salt  water  from  an  oil  well  operated  by 
them  upon  the  ground  at  their  well,  from  whence  it  finds  its 
way  into  the  Connoquenessing  creek,  and  have  since  continued 
to  pump  the  same ;  that  the  Independent  Gas  Company  have 
also  commenced  to  pump  salt  water  into  the  creek  from  a  well 
operated  by  them,  both  under  claims  of  right  so  to  do.  The 
salt  water  so  pumped  from  these  wells  does  or  will  render  the 
waters  of  said  creek  impure,  especially  when  the  water  is  at  a 
low  stage ;  but  for  the  purpose  of  preventing  this  impurity  we 
have  filed  a  bill  in  equity  to  March  term,  1895,  which  is  still 
pending. 

"  6.  We  neither  admit  nor  deny  the  sixth  paragraph  in  plain- 
tiffs' bill,  but  if  by  use  of  the  word  'sewer'  it  is  intended  to  con- 
vey the  idea  that  the  water  is  contaminated  and  sewage  is 
carried,  then  it  is  denied. 

"  9.  We  deny  the  necessity  of  a  filter,  as  the  water  furnished 
by  us  is  pure,  wholesome  and  fit  for  public  and  domestic  use, 
as  described  in  paragraph  4  hereof. 

^'10.  The  rates,  charges,  or  water  rents  assessed,  charged  and 
collected  by  us  for  water  furnished  to  the  plaintiffs  and  to  the 
citizens  of  Butler  are  not  excessive,  unfair,  unjust,  extortionate, 
oppressive  or  unequal,  and  do  not  lack  uniformity." 

The  evidence  tended  to  show  that  the  water  supplied  by 
defendant  was  unfit  for  domestic  use  and  for  steam  purposes. 

Gbbbb,  p.  J.,  filed  an  opinion  which  was  in  part  as  follows: 
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4.  That  the  defendant  company  from  the  date  of  its  organi- 
sation to  the  present  time  has  not  wholly  neglected,  failed  and 
refused  to  furnish  to  the  inhabitants  of  the  borough  of  Butler 
a  sufficient  supply  of  pure  water  as  required  by  the  provisions 
of  the  statute  under  which  it  is  incorporated,  as  well  as  under 
its  charter.  The  supply  for  nine  months  in  the  year  has  gen- 
erally been  sufficient  and  ordinarily  good  and  pure,  but  during 
two  or  three  months  in  the  dry  season  of  the  year  the  supply 
has  not  been  sufficient,  nor  has  the  water  been  reasonably  and 
ordinarily  pure  and  wholesome.  During  the  summers  of  1898 
and  1894  the  supply  was  especially  limited  and  the  quality 
very  impure  and  unwholesome. 

5.  That  in  the  summer  of  1893  grass  and  weeds  were  allowed 
to  grow  in  the  reservoir,  which  was  unfenced,  and  in  which 
dogs  were  permitted  to  swim  and  wash. 

6.  That  the  cistern  from  which  the  water  was  pumped  into 
the  reservoir  consisted  of  a  round  hole  in  the  ground,  walled 
around  with  stone,  not  close,  which  was  permitted  to  fill  with 
slime  and  filth,  which  cistern  remained  so  for  a  long  period  of 
time. 

7.  That  the  cistern  from  which  the  unfiltered  water  was 
pumped  into  the  reservoir  of  the  company  in  1898  was  per- 
mitted to  remain  in  an  unusual  filthy  condition,  containing 
slime  and  large  quantities  of  unwholesome  and  filthy  matter ; 
that  within  sixty  feet  of  the  said  cistern  was  a  hog  pen,  and 
within  twenty  or  thirty  feet  was  a  stable  with  manure  and 
other  unwholesome  matter  surrounding  it  in  a  most  filthy  con- 
dition, and  near  it  was  a  privy  or  water  closet  in  a  filthy  and 
bad  condition;  all  these  things  remaining  on  higher  ground 
than  the  cistern,  and  at  one  time  negligently  suffered  a  dead 
horse  to  remain  for  several  days  in  the  upper  end  of  the  dam 
from  which  the  water  was  pumped  into  the  reservoir. 

8.  That  the  said  company,  although  notified  and  requested 
by  the  board  of  health  to  remove  and  repair  the  condition  of 
things  in  the  neighborhood  of  this  cistern,  neglected  and  re- 
fused to  do  BO. 

9.  That  the  water  furnished  by  the  said  company  to  the 
inhabitants  of  the  said  borough  of  Butler  is  and  has  been  from 
the  date  of  its  organization,  at  times,  muddy,  filthy,  impure  and 
unclean  in  character  and  quality,  insufficient  in  quantity  for 
the  uses  and  purposes  of  the  inhabitants  of  said  borough. 
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10.  That  ill  the  late  fall  and  winter  season  tlie  water  far* 
nished  by  the  said  company  was  reasonably  good  and  whole- 
some, yet  was  frequently  muddy,  but  duiing  the  summer  and 
early  fall  it  was  generally  deficient  in  quantity  and  unclean 
and  unwholesome  in  quality. 

11.  That  said  defendant  company  was  indifferent  as  to  its 
duty  and  careless  and  negligent  in  its  management  of  the  busi- 
ness, and  has  almost  entirely  failed  to  comply  with  and  carry 
out  the  purposes  of  its  organization,  in  that  it  has  not  con- 
structed and  maintained  a  sufficient  plant  with  the  necessary 
appliances  for  said  purpose. 

12.  That  the  place  and  source  from  which  the  defendant 
company  has  been  obtaining  the  water  to  supply  the  plaintiffs 
from  its  incorporation  to  the  present  time  is,  at  times,  rauddy 
and  filthy,  and  during  two  or  three  months  of  the  year  is  im- 
pure and  unfit  for  domestic  and  other  purposes,  and  during 
which  times  it  is  insufficient  in  quantity. 

13.  That  a  sufficient  supply  of  pure  water  can  be  obtained 
from  other  sources  than  the  Connoquenessing  creek  within  a 
reasonable  distance  from  the  borough  of  Butler  and  at  a  reason- 
able cost  and  outlay,  so  as  to  make  it  practicable  for  said  com- 
pany to  comply  with  the  purposes  of  its  oi-ganization. 

14.  That  before  the  erection  of  the  waterworks  at  Butler 
the  citizens  of  said  borough  were  supplied  by  water  from  water 
wells  and  from  the  Connoquenessing  creek,  the  water  from  the 
creek  being  used  for  washing  purposes  and  the  water  from 
the  wells  for  domestic  uses,  at  which  time  the  population  of 
the  said  borough  would  not  exceed  three  thousand  people, 
whilst  the  present  inhabitants  number  nearly  ten  thousand. 

15.  That  the  deficiency  in  the  quantity  of  water  supply  and 
its  quality  is  the  result  of  extreme  drouth,  failure  of  rain  and 
indiffei'ence  and  negligence  on  the  part  of  the  defendant  com- 
pany in  failing  to  store  and  husband  the  flow  of  water  in  the 
stream,  so  as  to  provide  for  dry  seasons. 

16.  That  the  defendant  company  has  not  furnished  the  waters 
of  the  Connoquenessing  creek  fully  and  fairly  to  the  extent  of 
its  flow,  but  has  refused  to  filter  and  neglected  to  furnish  the 
same  as  pure  and  clean  as  could  have  been  done  by  care,  atten- 
tion and  a  reasonable  expenditure  of  money,  and  the  said  com- 
pany has  not  made  such  reasonable  and  fair  effort  to  obtain 
other  pure  supplies  as  could  reasonably  have  been  done  by  it 


Digitized  by  VjOOQIC 


BRYMER  V.  BUTLER  CO.,  Appellant  495 

1896.]  Statement  of  Facts. 

17.  That  the  water  furnished  to  the  consumers  for  nine 
months  in  the  year  has  been  wholesome  and  fairly  and  reason- 
ably pure,  at  times  muddy  and  unclean,  but  during  two  or  three 
months,  the  dry  season,  it  was  impure  and  unwholesome,  some- 
times so  much  80  that  it  was  accompanied  with  a  foul  stench  to 
such  an  extent  that  it  was  almost  sickening  for  persons  to  be 
in  a  bath  room  when  it  was  drawn  from  the  spigots. 

18.  That  the  present  impurities  occasioned  by  the  salt  water 
which  flows  into  Connoquenessing  creek  from  oil  wells  drilled 
by  parties  along  the  banks  of  the  creek,  began  in  February  and 
the  flow  therefrom  yet  continues,  and  the  defendant  company 
filed  a  bill  in  equity  to  restrain  the  parties  drilling  the  wells 
from  corrupting  the  watei-s  with  the  salt  water,  which  proceed- 
ing is  pending  and  undisposed  of. 

19.  That  the  failure  to  furnish  pure  water  in  sufficient  quan- 
tities has  been  wholly  brought  about  by  acts  or  negligence  on 
part  of  the  respondent.  During  the  extreme  dry  weather  in 
the  summer  months  the  stream  becomes  very  low  and  filthy 
and  the  water  impure  and  unfit  for  domestic  uses,  during  which 
times  the  company  wholly  neglected  to  remedy  its  condition 
or  produce  water  from  other  sources  which  were  within  its 
power  and  could  have  been  done  by  a  reasonable  outlay  of 
money. 

20.  That  the  water  furnished  to  the  inhabitants  of  the  bor- 
ough of  Butler  was  not  at  all  times  wholesome  and  ordinarily 
pure  prior  to  the  introduction  of  salt  water  into  the  Connoque- 
nessing creek.  No  sickness  has  been  traced  to  its  use,  while 
typhoid  fever  and  other  diseases  have  been  traced  to  the  use  of 
well  water,  from  dug  wells. 

21.  That  a  large  proportion  of  the  water  furnished  in  the 
summer  season  is  from  the  wash  and  sewerage  of  the  roads, 
fields  and  country  within  the  bounds  of  the  watershed  and  is 
not  of  such  quality  as  should  be  used  for  culinary  and  domestic 
purposes,  especially  when  furnished  without  filtering. 

22.  That  of  late  yeara  the  average  daily  consumption  of 
water  by  the  inhabitants  of  Butler  was  over  eight  hundred 
thousand  gallons. 

28.  That  about  the  firet  of  February,  1895,  persons  drilling 
oil  and  gas  wells  on  the  watershed  of  the  Connoquenessing 
creek  have  been  emptying  salt  water  into  the  said  stream  at 
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the  rate  of  from  eight  to  ten  thousand  barrels  a  day  up  until 
the  present  time,  and  polluting  the  water  to  such  an  extent 
that  it  is  entirely  unfit  for  domestic  use ;  that  it  con-odes  and 
eats  the  pipes  through  which  it  passes  and  can  only  be  used 
for  flushing  the  sewers  of  the  borough,  water  closets,  and  for 
extinguishment  of  fires,  and  is  not  sufficient  in  quantity  for 
these  purposes ;  during  the  nighttime  it  is  turned  off  the  hotels 
and  houses  and  the  water  closets  are  suffered  to  remain  with- 
out flushing  until  morning. 

24.  The  watershed  of  the  Connoquenessing  creek  from  which 
the  water  has  been  furnished  by  the  water  company  to  the 
people  of  Butler  extends  some  nine  or  ten  miles  north  and 
northeast  of  Butler  borough  and  contains  thirteen  thousand, 
eight  hundred  and  eighty  (18,880)  acres  of  land. 

25.  That  in  addition  to  this,  Bouniebrook,  a  stream  coming 
fi-om  the  east,  empties  into  the  Connoquenessing  a  little  below 
its  present  dam  and  has  a  watershed  containing  five  thousand 
one  hundred  (5,100)  acres. 

26.  That  an  estimate  of  the  yearly  waterfall  at  the  rate  of 
thirty-six  inches  per  year  on  the  watersheds  of  Connoquenessing 
and  Bonniebrook  will  produce  19,549,728,000  gallons  of  water, 
or  58,560,898  gallons  per  day. 

27.  Estimating  that  the  waste  by  absorption,  evaporation  and 
leakage  will  amount  to  fifty  per  cent,  or  one  half  of  this  amount, 
58,560,898  gallons  per  day,  we  have  remaining  a  daily  supply 
of  26,780,449  gallons,  more  than  twenty-six  times  the  amount 
of  water  at  any  time  pumped  into  the  reservoir  daily. 

28.  Estimating  the  population  of  Butler  at  10,000  and  allow- 
ing 150  gallons  per  day  per  capita  for  865  days  in  the  year,  the 
amount  of  water  required  for  a  sufficient  supply  is  552,500,000 
gallons  per  year  or  about  1,500.000  gallons  per  day. 

29.  That  the  several  watersheds  of  Connoquenessing  creek 
and  its  tributaries,  with  a  rainfall  of  thirty-two  inches  per  year 
will  furnish  a  sufficient  supply  of  water  for  ten  times  the  pop- 
ulation of  Butler  as  estimated,  if  properly  handled  and  stored. 

80.  That  Butler  is  sixteen  miles  from  the  Allegheny  river  at 
Monterey  and  about  eighteen  or  nineteen  miles  from  Parker, 
and  a  water  line  with  pumps,  engines,  etc.,  can  be  erected  to 
either  of  these  points  at  a  cost  of  from  one  hundred  and  twenty- 
five  to  one  hundred  and  fifty  or  seventy-five  thousand  doUai-s, 
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which  would  not  be  unreasonable  or  impracticable,  considering 
the  size,  growth  and  requirements  of  the  borough  of  Butler. 

31.  That  the  defendant's  application  for  a  charter,  recorded 
in  Charter  Book  No.  1,  page  134,  provides  that  ^^  the  business 
of  said  corporation  is  to  be  ti-ansacted  in  the  borough  of  Butler, 
in  the  county  of  Butler  and  state  of  Pennsylvania." 

32.  That  the  directors  and  officers  of  the  said  defendant  com- 
pany did  not  ti-ansact  all  business  of  their  said  company  at 
Butler  borough,  Butler  county,  Pa.,  as  provided  in  their  applica- 
tion for  charter,  but  held  frequent  meetings  of  the  directors  at 
Kittanning,  in  Armstrong  county,  Pa.,  where  important  busi- 
ness of  the  company  was  transacted. 

33.  That  the  important  books  of  the  company  were  not  kept 
in  Butler  borough,  Butler  county,  Pa.,  but  were  kept  at  Kit- 
tanning,  Armstrong  county,  Pa.,  some  forty  miles  away. 

84.  That  on  the  8th  day  of  July,  1895,  the  court  of  common 
pleas  of  Butler  county,  sitting  in  equity,  made  an  interlocutory 
decree  commanding  and  directing  the  said  Butler  Water  Com- 
pany, defendant,  to  provide,  secure  and  furnish  a  sufficient 
supply  of  pure  water  to  the  plaintiffs  in  this  case  and  the  inhab- 
itants of  Butler  borough  on  or  before  August  15,  1895. 

85.  That  the  said  water  company  and  its  directors,  officei-s, 
superintendents  and  managers  have  willfully  and  negligently 
disregarded  the  mandates  of  the  law  under  which  the  said  com- 
pany was  organized  and  its  charter  granted,  and  has  failed  and 
refused  to  at  all  times  furnish  a  sufficient  quantity  of  pure  water 
— water  that  is  wholesome  and  ordinarily  pure,  to  the  citizens 
of  Butler,  Butler  county.  Pa.,  and  the  plaintiffs  in  this  case. 

36.  That  the  said  company,  its  officers,  directors,  etc.,  have 
utterly  disregarded  the  order  of  the  court  made  on  the  8th  oF 
July,  ordering  and  directing  the  furnishing  and  providing  of  a 
sufficient  supply  of  pure  water  and  have  been  guilty  of  contempt 
of  court. 

37.  That  the  said  company,  its  officers,  directors,  superin- 
tendents, etc.,  have  not,  since  the  8th  of  July,  1895,  nor  since 
the  15th  of  August,  1895,  the  time  given  to  perform  the  order 
of  court,  made  a  reasonable  effort  to  provide,  furnish  and  supply 
the  water  as  commanded  to  do,  but  have  unnecessarily  delayed 
the  same  and  have  been  utterly  regardless  of  the  order  of  the 
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court,  the  rights  of  the  plaintiffs,  the  health  and  welfare  of  the 
citizens. 

88.  That  the  inhabitants  of  the  borough  of  Butler  and  the 
plaintiffs  are  suffering  greatly  for  the  want  of  a  sufficient  sup- 
ply of  pure  and  wholesome  water,  and  there  is  great  danger 
of  sickness  and  disease  disastrously  spreading  over  the  town. 
The  people  are  compelled  to  use  water  for  drinking  and  do- 
mestic and  culi  lary  purposes  from  dug  wells,  which  are  un- 
wholesome and  dangerous  to  life  and  health  and  to  which 
diphtheria  and  typhoid  fever  have  been  traced,  and  from 
drilled  wells,  the  character  of  which  is  at  least  questionable. 
Some  are  being  supplied  by  persons  hauling  with  wagons  and 
others  are  carrying  from  a  long  distance  at  great  inconven- 
ience. 

39.  That  all  indulgences  by  the  court,  extensions  of  time 
and  courtesies  on  the  part  of  the  plaintiffs  in  this  bill  have 
been  disregarded  and  disrespected  by  this  company  defendant, 
and  it  becomes  the  important  duty  of  the  court  to  use  such 
power  as  it  may  have  in  its  hands  to  compel  respect  for  the 
law  and  obedience  to  the  order  of  court. 

CONCLUSIONS  OF  LAW. 

From  a  careful  consideration  of  this  case,  I  have  reached  the 
following  conclusions  of  law,  which  seem, to  me  to  apply  to  the 
facts  as  found : 

1.  The  word  "  pure  "  in  the  act  of  1874,  under  which  this 
bill  was  filed,  means  ordinarily  pure  «nd  wholesome  water,  and 
not  absolutely  and  chemically  pure. 

2.  That  the  impurity  and  deficiency  of  the  water  complained 
of  and  shown  by  the  testimony  in  this  case  are  such  evils  as 
are  contemplated  by  the  act  of  1874,  and  therefore  this  bill 
should  be  sustained. 

8.  That  the  water  furnished  prior  to  the  introduction  of  the 
salt  water  was  not  ordinarily  pure  and  wholesome  during  the 
entire  year,  but  during  three  months — the  summer  season — it 
was  impure,  unwholesome  and  unfit  for  domestic  and  culinary 
purposes,  and  the  court  has  power,  under  the  act  of  1874,  to 
make  an  order  on  the  respondents  to  furnish  pure  water.  The 
act  legall}'  construed  relates  to  an  evil  within  the  power  of  the 
respondents  to  correct,  and  in  this  case  the  respondents  have 
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had,  and  still  have  it  within  their  power  to  correct  these  evils, 
but  they  have  willfully  refused  and  failed  to  make  such  effort 
as  they  reasonably  should  have  done  under  the  circumstances 
and  have  shown  a  spirit  of  obstinacy  which  lacks  liberality, 
enterprise  and  due  regard  for  the  health,  comfort  and  safety  of 
their  patrons,  these  plaintiffs,  and  other  citizens  of  the  borough 
of  Butler. 

4.  That  each  of  the  plaintiffs  in  .this  bill  is  entitled  to  the 
relief  prayed  for,  to  wit:  a  sufficient  supply  of  pure  water,  and 
it  is  the  duty  of  the  respondents,  under  the  act  of  the  29th  of 
April,  1874,  to  furnish  a  sufficient  supply  of  pure  and  whole- 
some water. 

Owing  to  the  negligent  conduct,  the  unnecessary  and  un- 
reasonable delays,  the  willful  disregard  for  law,  the  stubborn 
disobedience  to  the  orders  and  decrees  of  court,  the  utter  in- 
difference and  disregard  for  the  health,  comfort  and  absohitely 
necessary  demands  of  the  people  on  the  part  of  the  defendant 
company,  it  becomes  the  duty  of  the  court  to  make  such  order 
in  the  premises  as  may  seem  just  and  equitable  and  compel 
this  corporation  to  correct  the  evil  so  properly  complained  of 
by  the  plaintiffs.  The  respondents  have  been  guilty  of  willful 
contempt  of  court,  and  have  deliberately  defied  the  laws  of  this 
commonwealth  in  regard  to  their  duty  under  the  act  of  assem- 
bly by  which  their  corporation  was  created  and  their  franchise 
granted.  Stern  measures  on  the  part  of  the  court  are  now  im- 
perative to  spare  the  people  of  the  borough  of  Butler  from  an 
epidemic  and  a  disastrous  future.  Men  who  have  this  high 
power  under  the  laws  of  our  commonwealth,  the  right  of  emi- 
nent domain  to  enter  upon,  take  and  use  the  lands  of  others 
for  the  purposes  of  their  business,  must  exhibit  more  enterprise, 
liberality  and  willingness  to  perform  the  duties  which  they  have 
assumed  toward  their  patrons  and  the  public. 

The  hearing  in  this  case  was  commenced  on  the  6th  of  June. 
After  two  days'  work  it  was,  on  motion  of  the  respondents, 
continued  two  weeks.  It  was  again  continued  on  their  motion, 
and  again  put  off  at  their  asking.  The  coui*t  listened  to  argu- 
ments for  two  days,  and  the  case  closed  on  July  8,  1895.  On 
the  8th  of  July  an  interlocutory  decree  or  order  was  made  and 
filed  giving  the  defendants  until  August  15th  to  perform  this 
important  work.    No  active  steps  were  taken  in  this  direction 
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until  the  latter  part  of  July.  No  reasonable  and  practical  effort 
was  made  toward  correcting  the  evils  complained  of  until 
within  a  short  time  of  the  expiration  of  the  period  given  by 
the  court. 

It  now  becomes  the  duty  of  this  court  to  make  an  order  and 
decree  upon  the  Butler  Water  Company,  defendant,  its  direct- 
ors, officers,  superintendents  and  managers  to  at  all  times  from 
this  day  furnish  pure  wa^r  in  sufficient  quantities  to  supply 
the  necessary  demands  and  wants  of  the  plaintiffs  and  other 
inhabitants  of  Butler  who  may  desire  to  use  the  same,  and  to 
ti*ansact  the  business  of  said  company  at  the  borough  of  But- 
ler, Butler  county.  Pa.,  according  to  the  provisions  in  the  ap- 
plication for  their  charter,  and  it  is  also  ordered  that  from 
February  1, 1896,  until  pure  water  in  a  sufficient  quantity  is 
furnished  as  aforesaid,  no  rates  or  charges  shall  be  made  or  col- 
lected of  the  patrons  of  said  corporation,  except  for  water  fur- 
nished to  extinguish  fires,  to  flush  the  sewers  of  the  borough, 
and  to  flush  water  closets  in  the  public  buildings,  hotels  and 
private  houses,  which  shall  be  the  present  rates  charged  by  the 
said  company  defendant,  and  that  the  defendant  company  pay 
the  costs  in  this  proceeding. 

The  court  entered  the  following : 

And  now,  to  wit,  September  14, 1895,  this  case  having  been 
fully  heard  by  the  court,  without  reference  to  a  master  and 
the  findings  of  fact,  conclusions  of  law  and  opinion  of  court, 
filed,  it  is  ordered,  adjudged  and  decreed  as  follows : 

1.  That  the  Butler  Water  Company,  defendant,  has  willfully 
and  negligently  failed,  refused  and  neglected  to  furnish  the 
inhabitants  of  the  borough  of  Butler,  Pa.,  and  the  patrons  of 
said  company  with  a  sufficient  supply  of  pure  (reasonably  pure) 
water. 

2.  That  from  February  1, 1895,  until  pure  (reasonably  pure) 
water  in  sufficient  quantity  is  furnished  by  the  Butler  Water 
Company  to  its  patrons,  no  rates  or  charges  shall  be  made  or 
collected  from  consumers,  except  for  water  furnished  to  extin- 
guish fires,  to  flush  the  sewers  of  the  borough  and  to  flush 
water  closets  in  the  public  buildings,  hotels  and  private  houses, 
which  shall  be  at  the  present  mtes  charged  by  the  defendant 
company. 

3.  That  the  defendant  company  at  once  and  forthwith  secure 
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and  provide,  and  at  all  times  furnish  a  sufficient  supply  of  pure 
(reasonably  pure)  water  to  the  inhabitants  of  the  said  borough 
of  Butler,  Pa.,  and  patrons  of  the  said  defendant  company. 

4.  That  the  defendant  company  be,  and  are,  hereby  ordered 
and  required  to  keep  and  maintain  the  principal  office  of  said 
company  within  the  said  borough  of  Butler,  Pa. 

5.  That  the  defendant  company  pay  the  costs  of  these  pro- 
ceedings. 

JSrrors  assigned  among  others  were  as  to  various  findings  of 
facts,  and  the  decree  of  the  court  as  above. 

T.  0.  Campbell  and  John  M.  Thompson^  James  B.  NedUy  W.  0. 
Thompson  and  Lev.  McQuistion  with  them,  for  appellant. — The 
remedy  by  bill  in  equity  under  the  act  of  1874,  is  but  a  substi- 
tute for  the  remedy  given  by  writ  of  mandamus.  But  a  writ 
of  mandamus  is  frequently  denied  where  specific  performance 
of  an  alleged  duty  to  the  public  is  sought.  In  such  cases,  if 
the  duty  is  not  performed,  the  public  is  left  to  its  remedy  of 
quo  warranto  for  forfeiture  of  charter — thus  it  will  be  denied 
where  the  attempt  to  enforce  the  obligation  would  prove  un- 
availing, where  the  duty  is  complicated  and  involves  discretion 
and  technical  skill,  or  where  performance  is  not  within  the 
power  of  the  defendant  company :  Momwetz  on  Priv.  Corp., 
sec.  1184;  14  Am.  &  Eng.  Ency.  of  Law,  158 ;  Ohio  Ry.  Co. 
v.  People,  120  III.  200 ;  Danforth  v.  Phila.  &  Cape  May  R.  R., 
80  N.  J.  Eq.  12. 

In  decreeing  specific  performance,  a  court  of  equity  cannot 
enter  a  general  decree  that  in  future  the  delinquent  party  shall 
perform  the  acts  required  of  him  by  his  contract.  Such  a  de- 
cree would  be  too  general  and  indefinite :  Atlanta  etc.  R.  R.  v. 
Speer,  82  Geo.  650. 

Governed  by  the  rules  governing  the  issue  of  wnts  of  man- 
damus, any  decree  looking  to  the  construction  and  mainte- 
nance of  a  line  to  the  Allegheny  river  should  not  be  signed  or 
entered  because :  1st.  The  construction  and  maintenance  of 
such  a  line  is  complicated,  involves  discretion  and  technical 
skill  and  is  beyond  tlie  power  of  the  defendant  company  as  it 
is  at  present  constituted — that  is,  with  its  present  capital — and 
is  not  practicable  as  an  investment.     2d.  There  is  not  sufiicient 
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proof  in  the  case  that  the  waters  so  obtained  would  be  an  im- 
provement on  the  waters  heretofore  furnished,  and  the  court, 
before  requiring  the  outlay  of  so  much  money,  should  be  satis- 
fied that  the  new  supply  would  be  much  more  satisfactory. 

We  must  construe  the  word  ^^  pure  '*  used  in  the  act  of  as- 
sembly to  mean  **  wholesome,  ordinarily  pure :  "  Com.  v.  The 
Towanda  Water  Works,  22  W.  N.  C.  429. 

Andrew  G.  Williams  and  Clarence  Walker^  W.  A.  Forqaer 
S.  F.  Bowser  and  B.  P.  Scott  with  them,  for  appellees. 

Opinion  by  Mr.  Justice  Williams,  January  6, 1896 : 
This  bill  was  filed  under  the  provisions  of  the  corporation 
act  of  1874.  It  alleges  the  incorporation  of  the  company  de- 
fendant in  pursuance  of  tlie  provisions  of  that  act  as  a  water 
company ;  the  fact  that  it  has  been  engaged  in  furnishing  a 
supply  of  water  to  the  borough  of  Butler  for  about  seventeen 
years ;  and  that  the  water  furnished  dunng  the  diy  weather  of 
1898  and  1894  was  muddy  and  unfit  for  domestic  use,  and  that 
the  water  then  being  furnished  was  ^^mpure,  filthy  and  abso- 
lutely unfit  for  use  for  domestic  or  other  purposes."  The  an- 
swer denies  that  the  waters  of  the  Connoquenessing  creek, 
from  which  the  supply  for  Butler  borough  has  been  taken,  are 
either  muddy  or  impure  as  they  ought  to  be  allowed  to  flow, 
but  admits  that  certain  pei-sons  have  for  some  months  been 
pumping  large  quantities  of  salt  water  from  an  oil  well  or  wells 
out  upon  the  surface  of  the  giound  which  has  found  its  way 
into  the  stream  and  rendered  its  waters,  especially  when  the 
stream  is  low,  impure  and  unfit  for  domestic  use ;  and  asserts 
that  it  has  instituted  proceedings  in  equity  to  restrain  such  per- 
sons from  polluting  the  stream  and  destroying  the  water  supply. 
The  case  was  fully  heard  in  the  court  below.  The  learned 
judge  had  before  him  in  the  first  place  the  question  of  the  quan- 
tity and  quality  of  the  water  furnished  by  the  defendant  com- 
pany. If  the  quantity  was  found  to  be  inadequate  or  the  quality 
so  poor  as  to  be  unfit  for  use  he  was  next  to  consider  whether 
the  trouble  could  be  remedied  by  a  reasonable  expenditure  of 
money  and  effort  on  the  part  of  the  company.  If  he  found 
this  fact  also  in  favor  of  the  plaintiffs,  it  became  his  duty  to 
make  such  order  as  would  quicken  the  diligence  of  the  water 
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company  and  protect  the  public  served  b}'^  it.  After  heanng 
the  evidence  the  learned  judge  found  as  a  fact  that  except  dur- 
ing the  very  dry  weather  in  the  summers  of  1893  and  1894  the 
supply  had  been  reasonably  sufficient  in  quantity  and  reasonably 
pure  in  quality.  He  found  that  by  a  better  system  of  storage, 
the  waters  of  the  Connoquenessing  could  be  made  to  furnish 
an  ample  supply,  and  that  by  securing  the  waters  of  a  tributary 
called  Bonniebrook  the  supply  at  command  would  be  several 
times  as  great  as  the  population  of  Butler  would  require.  He 
also  found  that  the  water  had  been  for  some  months  so  charged 
with  salt  and  other  minerals  from  the  oil  wells  as  to  be  abso- 
lutely unfit  for  domestic  purposes  or  for  steam,  and  he  enjoined 
the  defendant  from  collecting  water  rents  except  for  the  flush- 
ing of  closets  and  sewers,  and  for  fire  purposes.  He  at  the 
same  time  made  a  peremptory  order  on  the  company  requiring 
it  "  to  secure  and  provide  forthwith  a  sufficient  supply  of  rea- 
sonably pure  water  to  the  inhabitants  of  Butler  borough  and 
patrons  of  the  said  defendant  company."  The  decree  and  the 
findings  on  which  it  rests  are  now  assigned  as  error,  and  it  has 
been  necessar}'^  for  us  to  examine  the  evidence  at  length  in 
order  to  determine  whether  it  will  support  the  several  findings 
complained  of.  This  examination  has  satisfied  us  that  with 
what  has  been  done  to  reach  the  waters  of  the  Bonniebrook  the 
supply  must  be  ample,  but  that  the  water  has  been  destroyed 
for  domestic  and  for  steam  purposes  by  the  owners  and  lessees  of 
land  along  the  stream  in  the  effort  to  obtain  petroleum  oil  from 
an  underlying  stratum  of  sand  rock  known  as  the  '^  one  hun- 
dred foot  sand."  We  are  also  satisfied  that  it  will  be  wholly 
out  of  the  question  for  the  defendant  to  obey  the  order  requir- 
ing it  to  furnish  pure  water  to  its  patrons,  if  the  pollution  of 
the  stream  by  the  owners  and  lessees  of  land  in  the  basin  of  the 
Connoquenessing  is  a  subject  over  which  a  court  of  equity  has 
no  control.  This  question  is  involved  in  the  Butler  Water 
Company  and  the  Commonwealth  of  Pennsylvania  ex  rel.  v. 
Russell  et  al.,  which  was  argued  together  with  this  case,  and  it 
will  be  considered  to  some  extent  in  the  opinion  to  be  filed 
therein. 

We  shall  confine  ourselves  in  this  case  to  the  two  questions 
that  are  peculiar  to  it.  First,  does  the  evidence  justify  the  in- 
junction against  the  collection  of  water  rents  for  domestic  and 
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for  steam  purposes  ?  We  think  the  conclusion  reached  by  the 
learned  judge  that  the  water  was  utterly  unfit  for  domestic  use, 
that  domestic  animals  would  not  use  it,  and  that  it  was  so  de* 
structive  to  the  pipes  in  which  it  was  conveyed  and  to  the  flues 
of  boilers  in  which  it  was  converted  into  steam  as  to  be  unsafe 
for  use  for  steam  purposes,  has  evidence  on  which  it  can  fairly 
rest,  and  that  it  supports  the  restraining  order.  It  is  inequita- 
ble that  a  corporation  chartered  to  serve  a  ^*  public  use  "  and 
actually  undertaking  to  serve  the  public  with  one  of  the  nec- 
essaries of  life  should  be  allowed  to  collect  the  price  of  a  sup- 
ply of  good  water  from  those  to  whom  it  delivers  an  article  that 
cannot  be  used,  or  be  made  fit  for  use  by  any  process  within 
their  knowledge  or  reach. 

The  relations  between  the  defendant  and  its  customers  rest 
on  contract,  and  if  the  commodity  bargained  for  is  not  delivered 
it  is  elementary  law  that  the  price  is  not  recoverable.  Nor  was 
the  learned  judge  mistaken  in  the  measure  of  the  duty  imposed 
b}'  law  on  the  defendant.  It  is  not  bound  to  provide  water  that 
is  chemically  pure,  but  water  that  is  ordinarily  and  reasonably 
pure.  The  water  for  the  supply  of  a  city  must  be  taken  from 
some  lake  or  stream  or  watershed  that  is  accessible,  that  has 
not  been  destroyed,  and  that  can  furnish  a  sufficient  quantity 
to  meet  the  demand.  After  having  secured  such  a  source  of 
supply  the  company  is  bound  to  exercise  diligence  in  the  effort 
to  preserve  it  from  pollution  and  to  deliver  it  to  the  public  in 
no  worse  condition  than  that  in  which  it  is  taken  from  the 
source  of  supply.  Pmctically  it  is  unimportant  whether  the 
water  becomes  unfit  for  use  because  of  the  neglect,  or  in  spite 
of  the  vigilance  of  the  company.  The  question  to  be  considered 
as  between  the  seller  and  buyer  is,  What  is  the  fact?  Is  the 
water  fit  for  use  ?  The  same  question  is  also  to  be  investigated 
by  the  court  on  behalf  of  the  public.  Is  the  company  meeting 
the  objects  of  its  oiganization  and  discharging  its  duty  to  the 
state  by  fairly  serving  the  public  use  to  which  it  is  required  to 
minister?  If  this  question  must  be  answered  in  the  negative 
then  the  remedy  is  to  order  the  company  to  render  better  ser- 
vice, and  to  suspend  its  right  to  collect  rents  until  water  is  fur- 
nished that  can  be  used  with  reasonable  safety  to  its  customers. 
If  it  shall  be  determined  that  the  defendant  and  the  public  are 
alike  remediless,  and  that  the  pollution  of  the  stream  must  go 
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on  without  check  or  regulation  by  the  courts,  just  so  long  as  it 
may  suit  the  landowners  to  pump  salt  water  into  it,  the  result 
will  be  the  practical  confiscation  of  the  entire  plant  of  the 
water  company,  and  of  the  natui-al  water  supply  for  ten  thou- 
sand people,  for  the  benefit  of  a  few  persons.  In  this  event 
the  company  may  be  compelled  by  its  own  business  necessities 
to  elect  whether  it  will  go  out  of  business  or  seek  some  new 
and  independent  source  of  supply.  This  is  a  question  which, 
if  the  necessity  arises  the  company  must  settle  for  itself.  The 
court  cannot  make  the  election  for  it.  Whether  it  shall  move 
some  eighteen  miles  to  the  Allegheny  river  at  an  expense  prob- 
ably twice  as  great  as  the  amount  of  its  capital  stock,  is  a  ques- 
tion with  which  the  court  has  absolutely  nothing  to  do.  The 
court  may  say  "the  water  you  furnish  is  unfit  for  use.  You 
shall  not  collect  pay  for  that  which  has  no  value."  But  it  can- 
not point  out  a  possible  supply  at  some  other  point  and  say 
"you  must  let  go  your  present  source  of  supply  and  remove  to 
that  which  we  point  out."  This  disposes  of  the  second  question 
raised  by  this  appeal  and  distinguishes  between  the  discretion 
conferred  upon  the  court  by  the  act  of  1874  and  the  business 
discretion  of  the  owners  of  the  plant  of  the  water  company. 

The  company  may  select  the  source  of  supply,  may  determine 
a  system  of  collection  and  distribution,  a  mode  of  storage,  and 
control  generally  the  business  details.  The  court  may  investi- 
gate the  efficiency  of  the  system  and  the  quantity  and  quality 
of  the  water  furnished,  and  make  such  order  as  may  be  neces- 
sary and  just  for  the  protection  of  the  public.  We  cannot 
resist  the  impression  that  the  learned  judge  took  a  somewhat 
harsh  and  uncharitable  view  of  the  conduct  of  the  water  com- 
pany. The  pressing  evil  from  which  the  public  suffered  was  the 
destruction  of  the  water  supply  by  the  oil  operatoi-s.  This  the 
defendant  could  only  correct  through  the  action  of  the  court 
below,  which  it  had  invoked  and  the  result  of  which  it  must 
necessarily  abide.  Its  own  investment  of  f  100,000,  its  business, 
and  in  a  practical  sense  its  franchises  were  all  at  stake.  It  had 
nothing  to  make  but  much  to  lose  by  temporizing,  and  we  can 
readily  understand  how,  without  the  assistance  of  the  court,  the 
officers  of  the  company  might  feel  that  there  was  nothing  they 
could  do  to  save  the  public  or  themselves  from  heavy  loss.  Any 
temporary  expedient  may  well  have  seemed  to  them  a  useless 
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expenditure  of  money,  so  long  as  the  pumps  were  pouring  out 
a  continuous  stream  of  water  loaded  with  salt  and  other  inju- 
lious  minerals  into  the  source  of  supply.  But  if  it  be  assumed 
that  the  officers  of  the  company  intended  no  disrespect  or  in- 
subordination, but  did  in  good  faith  all,  or  more  than  the  court 
should  have  required  of  them,  still  the  fact  remains  that  the 
water  had  been  polluted  and  was  clearly  unfit  for  use.  That 
they  were  unable  to  remedy  this  condition  or  to  furnish  what 
their  patrons  had  a  right  to  expect  and  demand.  They  had  no 
equitable  right  therefore  to  collect  pay  for  what  they  did  not 
and  could  not  supply.  So  much  of  the  decree  as  directed  the 
company  to  furnish  reasonably  pure  water  is  a  mere  declaration 
of  the  defendants'  legal  duty  ;  so  much  of  it  as  enjoins  the  col- 
lection of  rents  for  water  that  cannot  be  used  is  an  appropriate 
method  for  compelling  the  discharge  of  that  duty  and  for  the 
protection  of  the  public  meantime. 

The  deci*ee  must  be  affirmed  at  the  costs  of  the  appellant. 
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Commonwealth  of  Pennsylvania  ex  rel.  Henry  C.  Mc- 
Cormick,  Attorney  General,  and  The  Butler  Water 
Company,  Appellants,  v.  A.  J.  Russell,  Charles  A.  Mc- 
Nally,  James  Patton  and  John  Henry. 

[Marked  to  be  reported.] 

Water  Companies— Publio  use. 

The  furnishing  of  water  to  the  public  is  like  the  furnishing  of  light  and 
heat,  a  public  use. 

Eminent  domainr—Visitorialpowers-'Water  company— -Pafiies. 

To  enable  it  to  discharge  its  duties  to  the  public  a  water  company  is 
clothed  with  the  right  of  eminent  domain ;  and  to  secure  to  the  public 
faithful  service,  it  is  subject  to  the  visitorial  powers  of  the  state. 

The  commonwealth  was  regularly  on  the  i-ecord  in  this  case  as  a  party 
plaintiff,  and  it  was  error  to  dismiss  the  bill  without  considering  the  ques- 
tions raised  on  her  behalf. 

These  questions  wei*e  three  in  number:  First,  To  what  extent  does 
the  public  use  served  by  the  Water  Company  place  it  on  higher  ground 
than  that  of  a  private  person  or  corporation  serving  a  private  use  f    Sec- 
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ond.  Does  a  city  with  its  thousands  of  inhabitants,  and  its  duty  to  protect 
them  in  the  enjoyment  of  the  necessaries  of  life  and  the  preservation  of 
health,  stand  on  no  higher  ground  than  a  private  citizen  so  far  as  the  pro- 
tection of  its  water  supply  from  pollution  is  concerned  ?  Third,  May  not 
the  commonwealth  rightfully  interfere  in  such  a  case  in  the  exercise  of 
its  police  power? 

Argued  Oct.  24, 1895.  Appeal,  No.  251,  Oct.  T.,  1895,  by 
plaintiffs,  from  decree  of  C.  P.  Butler  Co.,  March  T.,  1895, 
No.  4,  on  bill  in  equity.  Before  Sterbbtt,  C.  J.,  Greek, 
Williams,  MgCollttm,  Mitohell,  Deak  and  Fell,  JJ.  Re- 
versed. 

Bill  in  equity  filed  by  the  plaintiffs  against  defendants  to  re- 
strain them  from  pumping  salt  water  into  the  Connoquenessing 
creek,  and  thereby  polluting  it  above  where  the  Butler  Water 
Works  takes  its  supply  of  water  for  the  purposes  of  the  borough 
of  Butler. 

The  case  was  beard  on  bill,  answer  and  proofs.  Gbbeb,  P.  J., 
found  the  facts  to  be  as  follows : 

1.  The  inhabitants  of  the  borough  of  Butler,  since  1878,  have 
been  principally  supplied  with  water  for  sewer,  fire,  motor  and 
domestic  purposes  by  the  Butler  Water  Company,  a  corpora- 
tion organized  under  the  general  corporation  act  of  1874,  for 
the  purpose  of  supplying  pure  water  to  the  inhabitants  of  said 
borough  and  for  that  purpose  the  said  water  company  has,  upon 
land  owned  by  it  upon  the  Connoquenessing  creek,  erected  a 
dam  and  from  thence  has  pumped  the  water  of  said  creek  into 
its  reservoir,  and  from  thence  has  carried  the  water  by  means 
of  mains  and  pipes  laid  by  it  through  the  streets,  lanes  and 
alleys  of  the  said  borough  to  the  residences,  ofiBces  and  places 
of  business  of  a  large  number  of  inhabitants  of  said  borough 
at  a  large  expense,  and  the  said  inhabitants  of  said  borough 
have  also  at  a  large  expense  introduced  the  said  water  of  the 
said  Connoquenessing  creeks  into  their  residences,  offices  and 
places  of  business  and  have  been  using  the  said  water. 

2.  That  about  February  1,  1895,  the  defendants  commenced 
to  pump  a  deep  well  on  the  water  shed  of  the  Connoquenessing 
creek  above  the  dam  of  the  Butler  Water  Company,  from 
which  the  inhabitants  of  the  borough  of  Butler  are  supplied 
with  water ;  that  since  then  the  defendants  have  drilled  another 
deep  well  upon  the  same  watershed  also  above  the  said  dam ; 
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that  from  about  February  1,  1895,  the  defendants  or  those 
claiming  under  them,  who  have  purchased  interests  in  said 
wells  since  the  answer  in  this  case  was  filed  on  March  2^  1895, 
have  been  pumping  salt  water  from  one  or  both  of  said  deep 
wells  and  permitting  the  same  to  run  upon  the  ground  and  fol- 
low its  way  to  the  Connoquenessing  creek  at  a  point  above  the 
dam  of  the  said  Butler  Water  Company  in  large  quantities, 
to  wit,  near  two  thousand  barrels  per  day,  and  are  still  contin- 
uing to  pump  the  same,  together  with  the  others  who  are  inde- 
pendently also  pumping  salt  water  in  said  stream,  pour  out  in 
said  stream  from  five  to  ten  thousand  barrels  of  salt  water  per 
day,  and  to  such  an  extent  that  the  water  of  said  creek  at  the 
dam  of  said  water  company  has  contained  as  high  as  about  one 
thousand  grains  of  salt  per  gallon  of  water. 

8.  That  the  water  of  said  creek  as  it  was  furnished  by  said 
water  company  to  the  inhabitants  of  the  borough  of  Butler 
prior  to  the  time  the  defendants  began  to  pump  salt  water  and 
allow  it  to  run  into  the  creek  was  fit  and  proper  water  to  be 
used  for  boilers  and  was  used  for  that  purpose  by  the  different 
railway  companies  in  the  town,  patrons  of  the  Butler  Water 
Company,  and  by  manufacturing  establishments,  also  patrons 
of  said  company,  and  during  nine  or  ten  months  in  the  year 
was  also  wholesome  water  and  fit  for  domestic  use  and  was  so 
used  by  many  hundreds  of  patrons  of  the  said  Butler  Water 
Company  for  many  years,  to  wit,  since  the  year  1878. 

4.  That  the  oil  and  salt  water  are  so  mixed  and  mingled 
under  the  ground  that  they  must  be  pumped  out  together  and 
separated  after  reaching  the  surface ;  that  there  is  no  machin- 
eiy  or  way  known  to  the  business  of  producing  oil  that  will 
separate  the  same  before  reaching  the  surface ;  that  after  being 
pumped  into  tanks  on  top  of  the  ground,  the  salt  water  sinks, 
leaving  the  oil  on  top,  the  salt  water  is  poured  out  upon  the 
ground  and  by  gravity  is  forced  into  the  streams  which  lead  to 
Connoquenessing  creek ;  that  there  is  no  way  known  to  the 
business  by  which  this  salt  water  can  be  consumed,  destroyed, 
evaporated  or  impounded,  so  as  to  prevent  its  obeying  the  laws 
of  gravitation  and  seeking  the  stream  of  the  Connoquenessing 
creek  by  way  of  the  tributaries  leading  from  the  land  on  which 
it  is  produced  to  said  creek. 

5.  That  the  pollution  of  the  waters  of  the  Connoquenessing 
creek  by  the  defendants  and  by  others  claiming  under  them 
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aince  the  filing  of  the  answer  in  this  case  and  by  others  engaged 
in  also  polluting  said  stream  by  the  said  means  and  acting  in< 
dependently  of  the  defendants,  began  about  February  1, 1895, 
and  the  said  pollution,  as  increased  by  the  defendants  or  those 
claiming  under  them,  by  which  the  destruction  of  the  pipes  of 
the  Butler  Water  Company  is  threatened  and  by  which  they 
have  lost  many  patrons  and  are  threatened  with  much  more 
loss  of  income  and  otherwise  which  may  render  their  plant 
almost  useless  or  at  least  greatly  reduced  in  value. 

6.  That  the  pollution  of  the  waters  of  the  said  Connoque- 
nessing  creek  is  increased  by  the  defendants  or  those  claiming 
under  them  since  the  answer  was  filed  in  this  case  by  pumping 
salt  water  and  oil  from  the  wells  owned  and  operated  by  the 
defendants  into  tanks  where  the  same  were  separated  and  the 
salt  water  permitted  to  flow  upon  the  ground,  from  whence  it 
reached  the  creek  and  began  to  so  pollute  the  said  stream  about 
February  1,  1896,  by  which  the  inhabitants  of  the  borough  of 
Butler  as  supplied  by  the  Butler  Water  Company,  have  been 
deprived  and  are  now  being  deprived  most  of  the  year  of  whole- 
some water  for  drinking,  washing  and  cooking  purposes. 

7.  That  the  sole  and  only  water  supply  sought  to  be  utilized 
by  the  Butler  Water  Company  prior  to  the  beginning  of  this 
action  was  the  Connoquenessing  creek. 

8.  The  said  creek  and  its  tributaries  are  the  natural  channels 
into  which  the  salt  water  produced  by  defendants  in  their  oil 
operations  flows,  and  by  which  it  is  carried  away. 

9.  That  prior  to  the  beginning  of  this  action,  and  prior  to 
the  time  defendants  began  operating  for  oil  and  doing  the  acts 
complained  of  by  plaintiff,  a  large  number  of  the  citizens  of 
Butler,  to  wit,  some  one  hundred  and  seventy-four,  had  begun 
proceedings  in  this  court  against  said  plaintiff  company,  com- 
plaining that  the  water  being  supplied  by  said  company  from 
the  Connoquenessing  creek  was  insuflBcient  in  quantity,  bad  in 
quality  and  unfit  for  domestic  use. 

10.  That  the  water  supply  furnished  by  said  creek  is  not 
inadequate  to  meet  the  wants  of  the  inhabitants  of  Butler,  and 
that  prior  to  the  committing  by  defendants  of  the  acts  com- 
plained of  the  water  furnished  by  said  plaintiff  company  from 
said  creek,  for  some  months  of  each  year  for  several  years  last 
past,  was  foul  and  filthy  in  quality,  unwholesome  and  unfit  for 
domestic  use* 
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11.  That  the  plaintiff  company  can,  at  a  reasonable  cost  and 
expense,  supply  the  inhabitants  of  said  borough  with  a  full  and 
adequate  supply  of  wholesome  water  from  sources  outside  and 
independent  of  said  creek. 

12.  The  plaintiff  company  by  laying  a  line  to  the  Conno- 
quenessing  creek  above  the  point  where  the  salt  water  reaches 
it,  can  there  procure  as  large  a  supply  of  water  in  the  summer 
months  as  at  the  point  where  its  plant  is  located  and  of  as  g^ood 
quality  as  the  said  creek  will  afford,  and  the  water  supply  for 
said  town  being  a  constant  and  known  quantity,  it  would  be 
more  practical  and  less  expensive  for  said  company  to  do  so 
than  for  defendants  to  collect  and  care  for  the  salt  water,  which 
is  an  unknown  quantity,  uncertain  in  amount. 

18.  That  the  defendants  are  engaged  in  a  legitimate  business, 
which  they  are  conducting  in  a  legal  manner,  without  malice 
or  negligence,  and  at  the  only  place  where  said  business  can  be 
carried  on,  and  it  is  not  through  any  neglect  on  the  part  of  the 
defendants  or  their  employees  that  the  salt  water  finds  its  way 
from  their  wells  into  said  creek. 

14.  That  prior  to  the  time  the  plaintiff  company  began  using 
said  creek  as  a  water  supply,  the  watershed  of  said  stream  was 
being  operated  for  oil  and  had  produced  oil  in  large  quanti- 
ties, whereby  the  water  of  said  stream  was  for  some  time  con- 
taminated by  the  drainage  from  the  wells  then  drilled  on  said 
watershed. 

15.  That  the  business  of  producing  oil  in  Butler  county  has 
been  of  great  benefit  to  the  citizens  thereof  and  millions  of  dol- 
lars' worth  of  oil,  estimated  at  from  fifty  to  seventy-five  million 
doUai's'  worth,  have  been  produced  within  her  borders,  and  the 
said  business  cannot  be  carried  on  without  in  a  greater  or  less 
degree  contiiminating  and  rendering  unfit  for  domestic  use  the 
waters  of  the  streams  in  the  watersheds  so  operated. 

16.  The  town  of  Butler,  within  a  period  of  about  ten -yean 
last  past,  has  grown  in  proportion  from  a  little  more  that  three 
thousand  to  about  ten  thousand  inhabitants,  which  increase  was 
largely  induced  by  reason  of  oil  developments  within  Butler 
county. 

17.  At  and  prior  to  the  time  the  Butler  Water  Company 
established  its  plant  and  beg^n  supplying  water  to  the  inhab- 
itants of  said  borough  it  was  a  fact  of  public  notoriety,  well 
known  in  the  community,  that  the  business  of  operating  for  oil 
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was  one  of  the  principal  industries  of  Butler  county,  and  that  the 
watershed  of  said  creek  had  been  and  was  still  being  operated 
for  oil. 

18.  That  the  salt  water  produced  by  defendants  and  others, 
which  has  flowed  into  the  Connoquenessing  creek  is  not  un- 
wholesome in  itself  and  has  not  produced  any  injurious  effects 
on  the  general  health  of  the  borough  of  Butler. 

19.  That  the  said  defendants  and  others  operating  for  oil  in 
the  same  vicinity,  on  the  watershed  of  the  Connoquenessing 
creek,  in  what  is  known  as  the  "  hundred-foot "  district  thereof, 
are  the  owners  of  large  bodies  of  leases  for  oil  purposes,  aggre- 
gating several  thousand  acres,  and  have  already  invested  large 
sums  of  money,  estimated  at  $175,000,  for  the  purpose  of  devel- 
oping the  same  for  oil  from  the  ^^hundred-foot'*  sand  or  oil 
bearing  rock. 

20.  The  defendants  and  said  other  persons  are  developing 
said  ten-itory  and  operating  thereon  in  the  usual  and  ordinary 
manner  of  developing  and  operating  "  hundred- foot "  territory. 

21.  There  is  no  known  method  by  which  the  oil  can  be  pro- 
duced and  pumped  from  the  ^^hundred-foot"  sand  or  oil  bear- 
ing rock  without,  at  the  same  time  and  with  the  oil,  producing 
and  pumping  to  the  surface  the  salt  water  contained  in  said 
sand  or  oil  bearing  rock. 

22.  That  it  is  impracticable  for  the  defendants  and  others 
operating  and  developing  said  hundred-foot  territory  to  care 
for  the  salt  water  necessarily  produced  at  any  reasonable  cost 
or  expense,  and  to  require  them  to  do  so  would  be  in  effect  to 
prohibit  the  production  of  oil  in  that  field. 

23.  That  neither  the  defendants  in  this  bill  or  others  operat- 
ing in  the  same  territory  are  invested  with  the  right  of  eminent 
domain,  and  have  no  right  to  enter  upon  or  cross  the  lands  of 
other  persons  for  the  purpose  of  piping  away  the  salt  water 
produced  by  them  to  a  point  below  plaintiff  company's  plant, 
which  fact,  in  the  absence  of  the  consent  of  the  intervening  land- 
owners rendera  their  doing  so  a  legal  impossibility. 

24.  Even  if  the  defendants  had  the  right  of  eminent  domain, 
yet  the  uncertain  and  ever-increasing  amount  of  salt  water  to 
be  taken  care  of  would  render  it  impracticable  so  to  do,  inasmuch 
as  any  pipe  line  constructed  for  that  purpose  would  have  to  be 
of  sufficient  capacity  to  accommodate  the  prospective  increase  of 
salt  water  from  the  unknown  number  of  wells  that  may  yet  be 
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drilled,  and  the  salt  water  would  require  to  be  collected  by  lat- 
eral lines  over  a  large  extent  of  territory  to  each  producing 
well,  and  carried  in  this  way  to  the  common  conduit,  and  this, 
in  turn,  would  require  the  joint,  harmonious  and  voluntary  ac- 
tion of  all  the  producers,  both  present  and  prospective,  in  that 
territory,  and  would  have  to  be  carried  to  a  point  at  the  mouth 
of  the  Beaver  river  on  the  Ohio,  or  farther,  to  prevent  like  com- 
plaint from  other  parties  living  between  that  place  and  the  dam. 

25.  Even  if  the  salt  water  were  being  taken  care  of  and  could 
be  taken  care  of  in  some  practicable  way,  yet  the  unavoidable 
leakage  from  the  pipe  line  conducting  the  same  away,  together 
with  the  necessary  washings  from  about  the  wells,  would  of  it- 
self be  sufficient  to  contaminate  the  waters  of  said  creek. 

26.  The  defendants,  in  carrying  on  their  business  of  operat- 
ing, producing  and  developing  for  oil,  ai*e  doing  so  in  such  a 
manner  as  to  do  the  least  harm  consistent  with  the  natural  use 
of  their  own  property. 

27.  That  the  defendants,  or  those  claiming  under  them  since 
the  answer  in  this  case  was  filed,  cannot  avoid  the  hardships 
inflicted  upon  the  Butler  Water  Co.  and  inhabitants  of  Butler 
borough,  who  are  consumers  of  the  waters  furnished  by  the  said 
company,  without  abandoning  the  use  of  their  property  or  an 
outlay  of  expense  which  would  practically  more  than  counter- 
balance the  expected  profit  or  benefit  to  be  derived  from  the 
development  for  oil  purposes  of  the  land  on  which  the  wells 
are  situate. 

28.  The  defendants  are  operating  their  wells  in  producing  oil 
from  the  hundred-foot  sand  in  the  ordinary  and  usual  manner, 
that  being  only  the  natural  use  and  enjoyment  of  their  property 
without  negligence  or  malice.  As  the  operations  of  the  wells 
increased,  the  volume  of  salt  water  increased,  this  being  emptied 
upon  the  ground,  flowed  by  the  natuml  coui^e  of  gravity  into 
tributaries  of  the  Coitnoquenessing  creek. 

29.  That  the  water  shed  of  the  Connoquenessing  creek,  from 
which  the  water  company  has  furnished  water  to  the  people  of 
Butler,  extends  some  nine  or  ten  miles  north  or  northeast  of 
the  borough,  and  contains  about  thirteen  thousand  and  eight 
hundred  and  eighty  acres  of  land,  and  in  addition  to  this  Boii- 
niebrook,  a  stream  coming  from  the  east,  emptying  into  the 
Connoquenessing  a  little  ways  below  the  present  dam  of  the 
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said  water  company,  has  a  watershed  of  five  thousand  one  hun- 
dred acres. 

80.  That  to  enjoin  the  defendants  from  pouring  out  the  salt 
water  so  i-aised  with  the  oil  from  underneath  the  ground  to  its 
surface  would  be  to  enjoin  them  from  drilling  for  and  produc- 
ing their  gas  and  oil,  and  effectually  deprive  them  of  the  use 
and  enjoyment  of  their  private  propertj',  and  be  taking  and 
applying  it  to  public  or  private  use  without  authority  of  law 
and  without  just  compensation  being  first  made  or  secured. 

81.  That  a  fair  estimated  value  of  the  oil  as  it  is  located 
in  the  hundred-foot  under  the  water  shed  of  the  Connoque- 
nessing  creek,  above  the  dam  of  the  Butler  Water  Company, 
clear  of  the  expenses  of  drilling  for,  producing  and  pumping 
to  the  surface,  is  from  one  million  to  ten  million  dollars ;  that 
in  addition  to  this  the  operations  therefor  would  furnish  em- 
ployment for  a  large  number  of  drillers,  tool  dressers,  pumpers, 
mechanics,  teamsters  and  laborei-s  for  a  long  period  of  time, 
and  would  furnish  a  market  for  lumber,  timber,  boilers,  engines, 
hardware,  casing,  tubing,  rods  and  oil  well  supplies  in  general ; 
that  the  community  in  and  around  the  town  of  Butler  is  suf- 
fering no  particular  inconvenience  on  account  of  the  pollution 
of  the  water  of  the  Connoquenessing,  other  than  being  deprived 
of  good,  pure,  healthful,  fresh  water,  which  can  and  should  be 
furnished  them  by  the  Butler  Water  Company  from  practical 
sources,  reasonably  within  its  reach,  but  which  it  has  negli- 
gently and  delibei*ately  failed  to  secure,  and  the  public  has  no 
other  interests  greater  or  more  sacred  than  it  has  in  the  safe 
condition  of  a  roadbed  or  bridge  of  one  of  its  leading  railroads. 

32.  That  the  inhabitants  of  the  borough  of  Butler  can,  at  a 
comparatively  small  and  reasonable  expense,  procure  good  water 
to  a  limited  extent  for  all  domestic  purposes,  by  drilling  wells 
on  their  own  premises  within  the  said  borough,  and  many  of 
the  inhabitants  ai*e  so  supplying  themselves  with  water  at  the 
present  time. 

83.  The  bill  in  equity  was  originally  commenced  by  the 
Butler  Water  Company  as  plaintiff,  upon  whose  motion  the 
record  was  amended  so  as  to  have  the  commonwealth  of  Penn- 
sylvania, ex  rel.  Henry  C.  McCormick,  attorney  general,  be- 
come a  party  to  the  proceeding,  and  there  is  nothing  else 
appearing  upon  the  records  or  in  the  evidence  to  show  that  the 
Vou  CLXXii— 83 
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information  was  brought  in  behalf  of  the  public,  but  merely  at 
the  relation  of  the  Butler  Water  Company,  a  private  party 
who  might  itself  have  instituted  a  suit,  if  it  had  sustained  any 
special  injury. 

The  court  held  that  the  case  was  ruled  by  Sanderson  v.  The 
Coal  Co.,  113  Pa.  126,  and  entered  a  decree  dismissing  the 
bUl. 

Hrror  assii/ned  among  others,  was  decree  dismissing  the  bill. 

T.  0.  Campbell  and  John  M.  T^mpson^  W.  0.  Thompsim 
and  Lev.  McQuistion^  with  them,  for  appellants. — No  man  has  a 
right  so  to  use  or  apply  water  flowing  through  his  lands  as  to 
foul  the  same,  or  render  it  corrupt  and  unhealthy,  and  unfit  to 
be  used  by  the  landowner  on  the  stream  below  him  for  domes- 
tic purposes :  Howell  v.  McCoy,  8  Rawle,  269 ;  McCallum  v. 
Germantown  Water  Co.,  54  Pa.  40 ;  Helfrich  v.  Cantoiisville 
Water  Co.,  74  Md.  269. 

The  case  of  Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa. 
126,  established  an  exception  to  the  abstract  rule  stated  above. 
I^et  us  concede  that,  as  stated  in  Collins  v.  Gras  Co.,  131  Pa. 
148,  the  Sanderson  case,  under  the  facts  involved  in  it,  ^^  defi- 
nitely settled  the  rule  that  for  unavoidable  damage  to  another's 
land  in  the  lawful  use  of  one's  own,  no  action  can  be  main- 
tained." After  all,  what  was  established  there  was  an  excep- 
tion to  the  rule,  and  it  was  established  by  the  ^^  sti^ongest 
authority  in  its  favor,*'  as  was  said  in  Pfeiffer  v.  Brown,  165 
Pa.  267.  The  difficulty  with  which  that  exception  was  estab- 
lished in  Sanderson  v.  Coal  Co.  is  the  strongest  argument  we 
could  make  against  its  extension. 

This  case  is  another  of  the  numerous  attempts  which  have 
lieen  made  since  to  extend  the  reasoning  of  that  case  to  other 
facts  and  circumstances. 

The  contest  then  in  that  case  was  between  a  private  interest 
solely,  upon  the  one  hand,  and  a  private  enterprise  which  sub- 
served a  great  public  interest  upon  the  other.  From  the  neces- 
sities of  the  case  one  or  the  other  had  to  give  way,  and  as 
matter  of  policy  it  was  determined  in  favor  of  the  latter.  But 
here  the  contest  is  between  the  water  company,  a  public  or 
quasi  public  corporation  engaged  in  supplying  the  public,  and 
the  public  represented  by  the  attorney  general,  upon  the  one 
hand,  and  private  interests  subserving  a  public  interest  upon 
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the  other :  Penna.  R.  R.  v.  Lippincott,  116  Pa.  472 ;  Robb  v. 
Carnegie,  145  Pa.  839. 

The  right  of  the  public  to  take  supplies  of  water  from  streams 
is  shown  by  the  following  cases :  Haupt^s  App.,  125  Pa.  211 ; 
Phila.  V.  Commissioners,  7  Pa.  363 ;  Barre  Water  Co.  v.  Carnes, 
65  Vt  626  ;  Phila.  v.  Collins,  68  Pa.  1-06  ;  Cameron  Furnace 
Co.  V.  Penna.  Canal  Co.,  2  Pearson,  208 ;  Clark  v.  Lawrence, 
6  Jones  Eq.  (N.  C.)  83 ;  New  Boston  Coal  etc.  Co.  v.  Potts- 
ville  Water  Co.,  54  Pa.  164 ;  New  Castle  v.  Raney,  130  Pa.  546 ; 
Philadelphia  v.  Gilraartin,  71  Pa.  140. 

Cases  somewhat  similar  to  this  have  arisen  in  California  in 
late  years,  both  in  the  state  and  federal  courts,  out  of  hydraulic 
gold  mining.  Under  an  immense  pressure  of  water  the  gold- 
bearing  earth  and  rock  is  pulverized  and  the  debris  is  dis- 
charged into  natural  streams  below.  Enormous  quantities  of 
this  washed  out  earth  and  rock  were  washed  down  and  filled 
the  valleys,  burying  farms,  threatening  towns,  and  impairing 
navigation.  Upon  bills  filed  for  that  purpose  injunctions  were 
granted  restraining  such  mining,  both  at  the  instance  of  an 
individual  and  of  the  people:  People  v.  Gold  Run  Co.,  66 
Cal.  138 ;  WoodrufiE  v.  North  Bloomfield  Gravel  Mining  Co.,  9 
Sawyer,  441. 

The  policy  invoked  here  is  the  police  power  of  the  state : 
State  V.  Yopp,  97  North  Car.  477. 

To  bring  a  case  within  the  exception  established  by  Penn- 
sylvania Coal  Co.  V.  Sanderson,  113  Pa.  126,  the  damage  must 
be  unavoidable.  If  the  injury  could  be  foreseen  and  could  be 
prevented  at  reasonable  expense  an  action  will  lie :  Collins  y. 
Gas  Co.,  181  Pa.  143 ;  Pfeiffer  v.  Brown,  165  Pa.  267. 

The  neighboring  owner  is  entitled  to  the  reasonable  and  com- 
fortable enjoyment  of  his  property,  and  if  his  rights  in  this 
respect  are  invaded,  he  is  entitled  to  the  protection  of  the  law, 
let  the  consequences  be  what  they  may:  Susquehanna  Fertili- 
zer Co.  V.  Malone,  73  Md.  268. 

J.  M.  Q-aJhreathi  Clarence  Walker^  H.  McSweeney  and  J.  B. 
McJunkin  with  him,  for  appellees. — While  equity  has  jurisdic- 
tion to  restrain  a  public  nuisance  upon  the  information  of  the 
attorney  general,  either  on  behalf  of  the  state  or  at  the  relation 
of  an  individual,  yet  injunctions  have  often  been  refused  when 
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it  appeared  that  the  informations  were  not  brought  on  behalf 
of  the  public,  but  merely  at  the  relation  of  private  parties,  who 
might  themselves  have  instituted  the  suit  if  they  had  sustained 
any  special  injury :  2  Beach  on  Injunctions,  1078 :  Hucken- 
stein's  App.,  70  Pa.  102. 

In  equity  a  decree  is  not  of  right  but  of  grace,  and  a  chan- 
cellor will  refuse  to  enjoin  if  in  conscience  it  appear  he  would 
do  greater  injury  by  enjoining  than  by  leaving  the  party  to  his 
redress  by  a  court  and  jury :  Richard's  App.,  57  Pa.  105 ;  Hough 
V.  Doylestown,  4  Brewster,  838. 

When  the  thing  sought  to  be  prohibited  is  not  a  nuisance 
per  se,  but  may,  according  to  the  circumstances,  prove  so,  the 
court  will  not  interfere  without  a  previous  trial  at  law.  Grey 
V.  The  Ohio  &  Penna.  R.  R.,  1  Grant,  412 ;  Rhea  v.  Forsythe, 
37  Pa.  503 :  New  Castle  v.  Raney,  180  Pa.  646 ;  Mowday  v. 
Moore,  188  Pa.  598 ;  Wood  v.  McGmth,  150  Pa.  451 ;  2  Beach 
on  Injunctions,  1060. 

The  right  to  the  use  of  a  stream  of  water  in  its  natural  purity 
cannot  override  other  coequal  and  coexisting  rights,  it  must 
yield  to  those  of  a  more  absolute  and  unqualified  character: 
Helfrich  v.  Cantonsville  Water  Co.,  28  Am.  St.  Rep.  245; 
Kauffman  v.  Griesemer,  26  Pa.  414 ;  Pa.  Coal  Co.  v.  Sander- 
son, 118  Pa.  145. 

The  right  to  mine  is  not  a  nuisance  in  itself:  Robb  y.  Car- 
negie, 145  Pa.  824  ;  Collins  v.  Chartiers  Gas  Co.,  131  Pa.  143; 
Williams  v.  Ladew,  161  Pa.  288 ;  Wheatley  v.  Baugh,  25  Pa. 
528. 

Opinion  by  Mr.  Justice  Williams,  January  6, 1896 : 
This  case  presents  a  public  question  of  very  grave  conse- 
quence which  does  not  seem  to  have  been  passed  upon  in  the 
form  in  which  it  is  now  encountered.  A  brief  statement  of  the 
facts  by  which  it  is  raised  will  conduce  to  a  readier  apprehen- 
sion of  it.  The  Butler  Water  Company  is  a  corporation  organ- 
ized under  the  general  corporation  act  of  1874  to  supply  the 
borough  of  Butler  with  water.  It  has  been  carrying  on  its 
business  for  about  seventeen  years.  The  borough  of  Butler 
contains  at  this  time  a  population  of  about  ten  thousand  and  is 
steadily  and  rapidly  increasing.  The  water  supply  is  obtained 
fi'om  the  Connoquenessing  creek  which  has  been,  until  recently, 
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a  stream  of  reasonably  pure  water,  and  is  capable  of  furnishing 
a  sufficient  supply.  This  it  has  done  heretofore  except  during 
the  excessively  dry  weather  of  the  summer  of  1893  and  1894 
when  the  water  became  low  and  muddy.  To  remedy  this  diffi- 
culty the  water  company  has  secured  and  brought  to  its  pump 
station  the  water  of  a  ti'ibutary  called  Bonniebrook.  The  sup- 
ply now  at  command  is,  in  the  opinion  of  the  learned  judge  of 
the  couit  below,  more  than  sufficient  in  quantity,  and  in  its 
native  state  is  reasonably  pure  in  quality.  But  the  basin  which 
is  drained  by  the  Connoquenessing,  or  some  portion  of  it,  was 
thought  to  be  underlaid  with  oil.  The  drill  was  started  and 
some  oil  was  discovered  in  a  stratum  known  as  the  '^  one  hun- 
dred foot  sand."  The  defendants  have  within  a  year  or  so 
begun  to  bore  wells  down  to  this  sand  rock.  The  oil  found  by 
them  is  diffused  through  the  rock  mixed  with  water.  The  mix- 
ture is  pumped  into  large  tanks  where  the  oil  rises  to  the  sur- 
face, while  the  water,  which  is  about  ninety-five  to  ninety-eight 
per  cent  of  the  whole,  is  drawn  off  at  the  bottom  and  allowed 
to  run  out  upon  the  surface  of  the  ground.  These  wells  yield 
not  far  from  twelve  to  twenty  barrels  of  oil  and  from  eight  to 
twelve  hundred  barrels  of  water  per  day  each.  From  their 
several  wells  the  defendants  are  pouring  about  five  thousand 
barrels  of  salt  water  into  the  stream  above  the  dam  of  the  water 
company  every  day ;  and  it  would  seem  that  as  much  or  more 
is  turned  upon  the  ground  from  the  wells  of  other  operators 
who  commenced  operations  since  the  defendants'  wells,  or  some 
of  them,  were  finished. 

The  water  of  the  stream  has  become  so  strongly  impregnated 
with  salt  and  other  mineral  substances  in  consequence  of  these 
operations  that  the  learned  judge  found  the  fact  to  be  that  the 
water  had  become  wholly  unfit  for  domestic  uses  or  for  steam, 
and  could  be  utilized  only  for  flushing  sewers  or  extinguishing 
fires.  The  results  are,  a  discontinuance  of  the  use  of  the  water 
by  the  public,  a  loss  of  revenue  to. the  company,  an  order  made 
by  the  learned  judge  requiring  the  company  to  furnish  pure 
water,  and  an  injunction  against  the  collection  of  any  water 
rents  for  water  furnished  for  domestic  or  for  steam  purposes 
until  pure  water  is  furnished.  The  defendants  have  thus  de- 
stroyed the  business  and  the  franchises  of  the  company  and  the 
water  supply  of  a  town  of  ten  thousand  inhabitants.     A  remedy 
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for  the  private  injury  thus  sustained  by  the  water  company 
may  be  looked  for  in  an  action  at  law  in  the  name  of  the  in- 
jured pai-ty.  The  remedy  for  the  loss  sustained  by  the  public 
is  in  a  court  of  equity  in  the  name  of  the  commonwealth  and 
at  the  relation  of  the  attorney  general.  The  object  of  the 
first  is  damages.  The  object  of  the  second  is  the  assertion 
and  maintenance  of  the  public  right.  But  the  interests  of  the 
water  company  and  those  of  the  public,  though  not  identical, 
are  closely  related.  The  furnishing  of  water  to  the  public  is 
like  the  furnishing  of  light  and  heat  for  domestic  purposes,  a 
^^ public  use:"  Mills  on  Eminent  Domain,  par.  18;  the  impor- 
tance of  which  is  recognized  by  the  legislative  department  of 
the  government  in  granting  to  the  corporations  organized  to 
supply  or  provide  for  this  public  use  authority  to  exercise,  as 
the  representatives  of  the  commonwealth,  the  right  of  eminent 
domain.  By  reason  of  this  public  interest  in  the  business  of 
the  company,  the  state  assumes  a  visitorial  control  over  it, 
inquires  into  the  quantity  and  quality  of  the  water  furnished 
by  it,  and  makes  such  orders  as  may  be  necessary  to  secure  for 
the  public  a  wholesome  and  an  adequate  supply.  The  busi- 
ness of  the  oil  and  coal  operator  is  a  privtite  use.  Such  busi- 
ness has  a  certain  relation  to  the  general  volume  of  business 
being  carried  on  in  the  region,  but  it  is  not  to  be  distinguished 
from  the  production  or  manufacture  of  other  commodities  in 
common  use,  and  that  enter  into  the  commerce  of  the  country. 
Such  operations  may  be  begun  or  relinquished,  increased  or 
diminished,  at  the  will  of  the  operator  without  public  interfer- 
ence or  control ;  but  the  supply  of  water,  light  and  beat,  is 
necessary  to  the  health  and  comfort  of  densely  populated  dis- 
tricts and  is  not  left  to  the  absolute  control  of  the  companies 
undertaking  to  provide  it.  The  state  in  the  exercise  of  its 
police  power  asserts  its  right  to  inquire  into  the  efficiency  and 
good  faith  with  which  "  the  public  use  "  is  served,  and  to  cor- 
rect, through  the  courts,  any  defects  or  abuse  in  the  conduct 
of  the  business  of  gathering  or  distributing  the  supply,  or  of 
securing  a  quality  of  the  commodity  furnished  that  is  suitable 
for  use.  Now  we  have  in  this  case  a  somewhat  startling  state 
of  things. 

The  learned  judge  has  found  in  substance  that  but  for  the 
recent  introduction  of  salt  water  into  the  stream  the  Conuo- 
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quencssing  and  its  tributary  the  Bonniebrook  would  afford  an 
ample  supply  of  water  for  the  borough  of  Butler  of  a  i-eason- 
ably  pure  quality. 

In  the  case  of  Brymer  et  al.  v.  The  Butler  Water  Co.,  he 
oas  directed  the  company  in  the  most  peremptory  manner  to 
provide  reasonably  pure  water,  and  in  sufQcient  quantity  for 
the  public  use,  and  enjoined  against  the  collection  of  water  rents 
until  this  order  is  obeyed.  In  this  case  in  which  the  water 
company  asks  the  court  to  protect  the  stream,  on  which  it  is  de- 
pendent, from  contamination,  the  relief  prrayed  for  was  refused. 
**  Your  business  "  says  the  court  below  "  is  a  public  one  and 
you  must  furnish  wholesome  water  to  the  borough  of  Butler." 
When  the  company  seeks  the  aid  of  the  court  to  protect  the 
water  supply  so  that  it  may  be  able  to  furnish  suitable  water, 
the  answer  is  "your  business  is  a  private  one;  your  grievance 
is  for  a  mere  personal  inconvenience  and  for  a  personal  injury ; " 
you  are  therefore  within  the  rule  laid  down  in  Sanderson  v.  The 
Coal  Company,  113  Pa.  126,  and  you  are  remediless. 

In  Sanderson *s  case  the  coal  company  had  by  opening  a  coal 
mine  on  its  own  land  polluted  a  stream  of  water  used  by  San- 
derson for  domestic  purposes.  His  grievance  was  for  a  "  per- 
sonal inconvenience  and  a  personal  injuiy"  suffered  as  the 
result  of  the  opening  of  the  mine  by  one  whose  land  was  higher 
up  the  stream  than  his  own.  It  was  held  that  as  between  two 
property  owners  the  lower  holds  subject  to  the  easement  which 
the  position  of  his  property  imposes,  and  that  he  cannot  be 
heard  to  complain  of  the  inevitable  consequences  of  the  devel- 
opment by  the  higher  owner  of  his  own  property  in  a  lawful 
manner  and  without  malice  or  negligence.  So  far  as  the  busi- 
ness of  the  water  company  may  be  regarded  as  a  private 
business  the  deduction  of  the  learned  judge  from  Sanderson  v. 
Tlte  Coal  Co.  was  a  legitimate  one.  The  real  question  raised 
however  by  the  water  compan}'^  was  that  which  was  suggested 
by  the  character  of  the  business  in  which  it  was  engaged,  the 
duties  which  that  business  imposed,  and  the  obligations  to  the 
public  that  necessarily  resulted.  Do  these  considerations  re- 
lieve to  any  extent  against  a  rigorous  application  of  the  doctrine 
of  Sanderson  v.  The  Coal  Co.  to  the  plaintiff  in  this  case? 
This  question  does  not  seem  to  have  been  considered  in  the 
court  below.    It  is  raised  by  the  pleadings  and  the  evidence 
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and  it  should  be  considered  and  decided.  The  more  imporUnt 
question  however,  and  that  to  which  we  referred  at  the  outset 
as  new,  may  be  stated  thus :  Is  a  city  as  helpless  to  protect  the 
water  supply  on  which  it  depends  as  Sandeiison  was  held  to  be  ? 
Does  a  great  municipality  stand  on  the  same  ground,  when  the 
water  supply  for  its  multitudes  of  people  is  under  considera- 
tion, as  a  single  property  owner  must  stand  under  Sanderson 
V.  The  Coal  Co.?  This  question  was  wholly  untouched  in  the 
court  below  because  the  learned  judge  denied  the  common- 
wealth which  had  intervened  in  behalf  of  the  public  the  right 
to  be  heard. 

The  fourth  finding  of  law  declared  that  the  state  was  ^^  a 
party  in  name  only,"  and  that  neither  "  the  records  nor  the  evi- 
dence disclosed  any  real  plaintiff  or  complainant  other  than  the 
water  company."  Notwithstanding  the  name  of  the  common- 
wealth had  been  put  on  the  record  as  a  plaintiff  at  the  instance 
of  her  attorney  general,  and  notwithstanding  the  conclusive 
evidence  of  the  destruction  of  the  water  supply  for  all  domes- 
tic purposes,  on  which  the  borough  of  Butler  had  been  depend- 
ent for  many  years,  the  case  was  disposed  of  on  the  narrow 
ground  covered  by  the  rule  in  Sanderson's  case.  The  error  of 
the  learned  judge  lies  in  this  treatment  of  the  case.  By  this 
we  must  not  be  understood  as  holding  that  the  rule  applied  by 
the  learned  judge  is  not  applicable  so  far  as  the  ^'  mere  per- 
sonal inconvenience  "  or  injury  of  the  water  company  is  con- 
cerned, but  that  the  ^^  public  use  "  served  by  the  company,  and 
the  public  need  of  an  adequate  water  supply  affecting  the 
health  and  comfort  of  thousands  of  citizens  have  not  been  con- 
sidered at  all.  We  cannot  now  take  notice  of  and  determine 
these  questions,  for  there  are  additional  findings  both  of  fact 
and  of  law  that  should  be  made  before  this  can  be  intelligently 
done.  Among  other  subjects  to  be  examined  and  passed  upon 
are  these :  What  was  the  situation  of  the  valley  or  basin  of 
the  Connoquenessing  when  the  water  company  appropriated 
the  stream  for  the  supply  of  Butler  boi-ough?  Was  it  at  that 
time  a  developed  oil  field  or  not?  At  what  date  did  the  pump- 
ing of  salt  water  into  the  stream  begin?  What  b  the  value  of 
the  daily  or  monthly  output  of  oil  by  the  defendants  from 
their  wells?  What  would  be  the  approximate  cost  of  conduct- 
ing the  salt  water  either  by  sui-face  drain  or  by  pipes  to  some 
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point  below  the  plaintiff's  dam?  Can  the  salt  water  be  re- 
lieved of  its  salt  by  subsidence  or  filtration  by  the  operator 
before  turning  it  into  the  stream,  and  if  so  at  what  expense  ? 
Can  the  water  of  the  stream  be  so  cleansed  by  the  company 
and  at  what  expense?  Can  the  plaintiff  command  a  sufficient 
supply  of  water  by  going  above  the  defendants'  wells  for  it, 
and  could  they  then  obtain  pure  water  ?  If  so,  what  would 
be  the  probable  cost  of  such  a  change  in  the  plant  of  the  water 
company  ? 

When  the  case  has  thus  been  fully  heard  on  its  facts  the 
questions  we  have  suggested  can  be  considered,  and  it  will  be 
practicable  to  say  whether  a  great  city  stands  on  no  higher 
ground,  when  the  health  and  comfoil  of  many  thousands  of  its 
citizens  are  at  stake,  than  Sanderson,  when  his  private  water- 
works and  fish  pond  were  rendered  useless  by  mine  water. 
Whether  in  other  words  the  commonwealth  in  the  exercise  of 
its  police  power  may  not  limit  and  restrict  the  individual  in  the 
exercise  of  admitted  rights,  when  the  welfare  of  the  public 
requires  it ;  or  whether  it  is  indeed  true  that  the  ownership  of 
a  few  acres  of  land,  or  a  leasehold  interest  therein,  gives  to  the 
holder  an  unqualified  right  to  destroy  the  water  supply  of  a 
city  in  the  effort  to  develop  some  subterranean  value  in  his 
land.  If  this  unqualified  right  resides  in  the  owner  of  the  land 
then  it  is  not  easy  to  see  how  the  water  company  is  in  default 
for  failing  to  do  what  it  is  thus  determined  it  has  no  power  to 
do,  viz,  to  protect  the  sti*eam  from  pollution  by  the  landowners 
within  its  basin.  There  would  seem  upon  this  view  of  the  law 
to  be  no  remedy  provided  for  the  public  or  the  water  company. 
The  latter  must  lose  its  plant,  its  business,  and  for  all  practical 
purposes  its  franchises.  The  former  must  suffer  the  pollution 
and  the  actual  deprivation  of  its  water  supply.  The  court  can 
require  the  company  to  be  diligent  in  its  efforts  to  procure  for 
the  municipality  a  sufficient  supply  of  pure  water,  if  it  can  be 
had  from  sources  reasonably  accessible  to  its  plant,  and  it  can 
restrain  the  collection  of  rents  if  such  water  is  not  furnished. 
It  cannot  however  require  the  company  to  relocate  its  plant  or 
to  seek  a  new  supply  to  reach  which  would  involve  an  expense 
greater  than  its  entire  capital  stock.  The  location  of  the  plant 
and  the  selection  of  the  water  supply  is  for  the  company  to 
determine.    The  sufficiency  and  character  of  the  supply  may 
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be  investigated  by  the  court  and  the  company  required  to  meet 
fairly  the  public  use  it  has  undertaken  to  serve  or  cease  to  col- 
lect chaiges  therefor.  The  owner  of  the  oil  well  however  ia 
thought  to  be  independent  both  of  the  water  company  whose 
plant  he  destroys  and  of  the  public  whose  water  supply  he  pol- 
lutes. The  mere  fact  that  the  plant  is  owned  by  a  corporation 
was  rightly  held  by  the  court  below  to  furnish  no  room  for  a 
distinction  between  Sandei-son's  case  and  this.  Corporations 
hold  their  titles,  as  individuals  do,  under  the  commonwealtii, 
and  subject  to  the  same  incidents  as  other  owners.  This  is 
well  settled.  Among  the  more  recent  cases  on  this  subject  is 
the  Appeal  of  the  Pittsburg  Junction  R.  R.  Co.,  122  Pa.  511. 
But  in  all  these  cases  so  far  as  I  am  familiar  with  them,  the 
private  right  of  the  corporation  was  invaded.  The  public  inter- 
est was  not  afiFected  and  therefore  not  considered. 

The  question  of  the  status  of  the  public  is  now  clearly  raised. 
It  should  be  fully  considered  and  decided. 

More  than  one  hundred  and  fifty  years  ago  the  necessities  of 
civilized  society  had  led  to  the  geneml  adoption  of  the  definition 
of  liberty  which  was  formulated  by  Blackstone.  It  was  seen 
that  civil  libeity  required  that  other  interests  than  those  of  the 
individual  should  be  reckoned  with,  and  that  each  person  must 
be  held  to  have  surrendei'ed  such  of  his  natuinl  rights  upon 
coming  into  society  as  could  not  be  asserted  consistently  with 
a  due  respect  for  the  rights  of  others  and  for  the  public  good. 

For  myself  I  can  see  no  reason  why  our  duty  towards  others 
ought  not  to  place  limits  upon  our  rights  of  property  similar  to 
those  which  it  has  put  upon  our  natural  rights  of  person.  Sic 
utere  tuo  ut  non  alienum  Isedas  expresses  a  moral  obligation  that 
grows  out  of  the  mere  fact  of  membership  of  civil  society.  In 
many  instances  it  has  been  applied  as  a  measui*e  of  civil  obliga- 
tion, enforceable  at  law  among  those  whose  interests  are  con- 
flicting. Whether  it  is  capable  of  geneittl  application,  and 
whether  it  is  applicable  when  the  interests  of  the  public  and 
those  of  an  individual  are  irreconcilable,  is  an  open  field  for 
inquiry  into  which  this  case  leads. 

The  decree  is  reversed  and  the  record  remitted  for  further 
proceedings  in  accordance  with  this  opinion. 
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H.  McMillan  v.  Federal  Street  &  Pleasant  Valley  Pas- 
senger Railway  Company,  Appellant. 

Negligence — Sireet  railwaj/s— Rules  and  regulations^  Standing  an  plat" 
formr— Ejection  of  passenger, 

A  rule  of  a  passenger  railway  company  forbidding  passengers  to  stand 
on  the  platform  when  there  is  room  inside  the  car,  is  a  reasonable  regula- 
tion. 

While  oases  may  arise  in  which  such  a  rule  could  not  be  reasonably 
enforced,  or  an  immediate  compliance  with  it  required,  the  necessity  for 
the  enforcement  of  the  rule  is  not  to  be  determined  by  the  passenger,  but 
by  the  conductor. 

A  passenger  on  a  street  railway  car  has  no  right  to  complain  of  the 
enforcement  of  a  reasonable  rule  by  the  conductor,  unless  he  has  stated  to 
the  conductor  an  adequate  reason  for  its  suspension  in  his  case. 

A  rule  of  a  street  railway  company  forbade  passengers  to  stand  upon 
the  platform  when  there  was  room  inside  the  car.  Plaintiff,  a  passenger 
npon  a  car  while  standing  upon  the  platform,  was  requested  by  the  con- 
ductor to  go  into  the  car  whore  there  was  room.  He  refused  to  do  so, 
saying  that  **  he  was  not  going  far  enough  to  go  in,^^  and  that  **  it  was  not 
worth  while  to  go  in."  When  asked  by  the  conductor  how  far  he  was 
going  his  only  reply  was  **  not  far."  During  the  controversy  he  rode  some 
distance,  and  then  he  was  put  off  the  car,  and  immediately  attempted  to 
board  it  again.  While  he  was  attempting  to  get  on  the  car,  the  conductor 
held  his  foot  in  a  position  to  push  the  plaintiff  away  from  the  platform, 
but  plaintiff  stated  that  he  was  not  struck  or  kicked.  Held^  that  the  plain- 
tiff was  not  entitled  to  recover  damages  from  the  railroad  company. 

Argued  Oct.  24, 1895.  Appeal,  No.  189,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  April 
Term,  1894,  No.  725,  on  verdict  for  plaintiff.  Before  Ster- 
KBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Reversed. 

Trespass  for  alleged  wrongful  ejection  of  plaintiflf  from  a 
street  car.     Before  Magee,  J. 

At  the  trial  it  appeared  that  plaintiff  while  riding  on  a  street 
car  of  defendant  on  March  7,  1894,  refused  the  conductor's  re- 
quest to  enter  the  car  where  there  was  room,  and  persisted  in 
riding  on  the  platform.  A  rule  of  the  company  forbade  pas- 
sengers  to  stand  on  the  platform  when  there  was  room  inside 
the  car.  Other  facts  appear  by  the  opinion  of  the  Supreme 
Court. 
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The  court  charged  in  part  as  follows : 

[Now  in  this  case  there  is  no  special  damage  done.  The 
only  thing  that  has  been  of  any  harm  to  him  are  some  little 
bruises,  of  which  he  does  not  complain  especially,  any  more 
than  saying  that  he  was  bruised  about  the  shoulders  and  was 
kicked  about  the  legs,  things  which  did  not  permanently  or 
seriously  injure  him  or  cause  him  to  suffer  any  pain  beyond  the 
pain  of  the  blow  at  the  time ;  and  the  other  ground  of  complaint 
that  he  had  a  wrong  done  to  him  in  the  disg^race,  whatever  it 
might  amount  to,  in  being  ejected  from  a  car  in  which  he  had 
thought  he  had,  or  perhaps  under  the  evidence  in  this  case,  in 
which  he  had  a  right  to  continue  his  trip.  These  are  the  two 
questions.  Now  the  ordinary  rule  with  reference  to  damages 
is,  that  merely  compensatory  damages  should  be  awarded, — that 
is  what  will  make  the  man  whole  for  any  injury  he  may  have 
sustained.  That  is  the  ordinary  rule,  and  applies  to  the  ordi- 
nary case.  Where  there  has  been  any  specially  outrageous,  or 
unnecessary  and  unreasonable  force  used,  then  it  may  come  to 
a  question  of  vindictive  damages,— Klamages  he  can  obtain  as 
a  solace  to  the  injuries  to  his  feelings,  and  as  a  reason  why  more 
care  should  be  used  in  exercise  of  power  or  authority  by  men 
who  have  the  position  of  conductor  or  the  employees  on  a  rail- 
way car. 

Now,  I  don't  think  I  need  to  say  anything  more  on  the  sub- 
ject. There  are  rights  in  the  public  in  traveling,  and  there  are 
rights  in  the  company  in  providing  reasonable  rules,  and  if  they 
violate  the  rights  of  others,  they  do  a  wrong,  and  are  liable  to 
damages^  but  the  compensation  must  be  considered  with  refer- 
ence entirely  to  the  damage  that  has  been  sustained;  what 
it  would  be  if  it  is  of  a  vindictive  character,  or  such  reason- 
able damages  as  a  jury  would  fix  for  an  injury  which  has  been 
done.]   [1] 

Defendant's  point  was  as  follows : 

1.  Under  all  the  evidence  in  this  case,  the  verdict  should  be 
for  the  defendant.     An$fver :  Refused.  [2] 

Verdict  and  judgment  for  plaintiff  for  9370.83.  Defendant 
appealed. 

Error%  a99igned  were  (1, 2)  above  instructions,  quoting  them. 
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W.  P.  Potter^  Wm.  A.  Stone  with  him,  for  appellant. — The 
rule  of  the  company  requiring  passengers  to  keep  off  the  plat- 
form so  long  as  there  are  seats  inside,  is  a  reasonable  one.  Manj 
accidents  have  happened  to  passengers  by  being  thrown  from 
the  platform  while  the  cars  were  rounding  curves ;  and  the  de- 
fendant company  is  peculiarly  liable  to  accidents  from  this  cause, 
owing  to  the  great  number  and  sharpness  of  its  curves. 

It  was  wrong  in  the  jury  to  allow  punitive  damages  in  this 
case.  Where  there  is  a  reasonable  excuse  for  the  defendant,  aris- 
ing from  the  provocation  or  fault  of  the  plaintiff,  but  not  suffi- 
cient entirely  to  justify  the  act  done,  there  can  be  no  exemplary 
damages,  and  the  circumstances  of  mitigation  must  be  applied 
to  the  actual  damages :  Robinson  v.  Rupert,  23  Pa.  523 ;  Phila. 
Wil.  &  Bait.  R.  R.  v.  Hoeflich,  62  Md.  300;  P.  W.  &  B.  R.  R. 
Co.  V.  Rice,  64  Md.  63. 

TF.  A,  Hudson^  of  Hudson  ^  McCue^  H.  McDowell  with  him, 
for  appellee. — Plaintiff's  reason  for  not  going  in  the  car  was 
reasonable  and  proper:  P.  C.  &  St.  L.  Ry.  Co.  v.  Lyon,  123 
Pa.  140. 

The  evidence  in  this  case  shows  conclusively  that  the  injury 
complained  of  was  caused  by  the  defendant's  willful  misconduct, 
and  total  indifference  to  consequences.  The  damages  should 
be  punitive :  L.  S.  &  Mich.  Southern  Ry.  Co.  v.  Rosenzweig, 
113  Pa.  519  ;  P.  C.  &  St.  L.  Ry.  v.  Lyon,  123  Pa.  140 ;  Huling 
V.  Hendei-son,  161  Pa.  558. 

Opinion  by  Mb.  Justice  Fbll,  January  6, 1896 : 
The  reasonableness  of  the  rule  of  the  defendant  company 
forbidding  passengers  to  stand  on  the  platform  when  there  was 
room  inside  the  car  seems  to  have  been  conceded  at  the  trial. 
The  questions  submitted  to  the  jury  were  whether  under  the 
cii-cumstances  the  plaintiff  was  excused  from  complying  with 
the  rule,  and  whether  unnecessary  force  was  used  in  putting 
him  off  the  car.  While  the  testimony  as  to  a  part  of  the  oc- 
cnri'ence  was  conflicting,  the  main  facts  are  clear  of  doubt. 
The  plaintiff  was  asked  by  the  conductor  to  go  from  the  plat- 
form to  the  inside  of  the  car,  where  there  were  vacant  seats 
which  were  pointed  out  to  him.  He  refused  to  do  so.  He 
knew  of  the  rule  of  the  company  which  forbade  passengers  to 
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stand  on  the  platform  when  there  was  room  in  the  car,  and  if 
his  attention  was  not  called  to  it  at  that  time  he  understood 
fully  that  the  conductor's  request  had  reference  to  the  rule  and 
that  it  was  his  duty  to  enforce  it.  After  some  discussion  and 
the  plaintiff's  final  refusal  to  comply  with  the  request  made,  the 
car  was  stopped  and  he  was  told  that  he  must  either  go  inside 
or  get  off.  He  persisted  in  his  refusal  to  do  either,  and  was 
put  off.  When  the  car  was  started  he  attempted  to  get  on  and 
was  resisted  by  the  conductor,  who  pushed  him  away  from  the 
platform.  He  was  not  injured.  The  force  xised  was  to  loosen 
his  hold  from  the  railing,  to  remove  him  from  the  platform, 
and  to  prevent  him  from  boaixling  the  car  again  while  it  was 
in  motion.  These  facts  were  either  admitted  or  so  clearly  es- 
tablished by  the  testimony  as  to  be  beyond  dispute.  It  remains 
to  consider  whether  under  the  circumstances  it  was  unreason- 
able to  enforce  the  rule,  and  whether  unnecessary  force  was 
used  in  ejecting  the  plaintiff  from  the  car. 

The  rule  of  the  company  was  a  reasonable  one,  intended  to 
secure  the  safety  and  comfort  of  passengers.  It  was  the  duty 
of  the  plaintiff  to  obey  it  and  the  right  of  the  company  to  en- 
force it.  Cases  might  arise  in  which  it  would  seem  that  the 
rule  should  not  be  rigidly  enforced,  or  an  immediate  compli- 
ance with  it  required,  as  where  the  passenger  was  at  the  point 
of  alighting  and  his  presence  for  a  few  moments  on  the  plat- 
form would  not  endanger  or  inconvenience  any  one.  But  the 
necessity  for  the  enforcement  of  the  rule  is  not  to  be  determined 
by  the  passenger.  A  rule  that  might  be  suspended  at  his  will 
would  cease  to  be  a  rule.  The  management  of  the  car  in  all 
matters  which  relate  to  the  conduct  of  passengers  is  with  the 
conductor,  and  ordinarily  the  enforcement  or  suspension  of  a 
rule  must  rest  with  him.  A  passenger  in  any  event  would 
have  no  right  to  complain  of  the  enforcement  of  a  reasonable 
rule  unless  he  had  stated  to  the  conductor  an  adequate  reason 
for  its  suspension  in  his  case.  This  the  plaintiff  did  not  do. 
He  testified  that  he  told  the  conductor  that  he  was  not  going 
far  enough  ^^  to  justify  "  him  in  going  into  the  cai*,  because  if 
lie  went  in  and  sat  down  he  would  have  to  come  right  out 
again ;  that  he  would  be  at  his  stopping  place,  and  there  was 
no  use  in  his  going  in ;  that  he  ^'  was  not  going  far  enough  to 
go  in  "  and  "  it  was  not  worth  while  to  go  in."     When  asked 
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by  the  conductor  how  far  he  was  going  his  only  reply  was, 
*'  Not  far."  This  was  coupled  with  the  assertion  that  he  would 
not  go  in.  His  statement  that  he  was  not  going  far,  with  his 
refusal  to  say  how  far,  gave  the  conductor  no  information. 
He  might  have  meant  a  square  or  a  mile.  That  he  rode  some 
distance  during  the  controversy  before  the  car  was  stopped  and 
afterwards  attempted  to  get  on  and  finish  his  journey  cast  seri- 
ous doubt  upon  his  good  faith  and  confirmed  the  suspicion  of 
want  of  candor  which  his  previous  conduct  had  indicated.  He 
undertook  to  make  himself  the  judge  of  the  necessity  for  the 
enforcement  of  the  rule.    In  this  he  was  wrong. 

The  learned  judge  was  inaccurate  in  stating  in  the  part  of 
his  charge  which  is  the  subject  of  the  first  specification  of  error 
that  the  plaintiff  had  testified  that  he  had  been  kicked.  No 
such  statement  appears  in  his  testimony.  There  was  testi- 
mony g^ven  by  others  that  he  had  been  kicked,  due  no  doubt 
to  the  fact  that  the  conductor  held  his  foot  in  a  position  to 
push  the  plaintiff  away  from  the  platform  when  he  attempted 
to  get  on  the  car  while  it  was  in  motion.  The  plaintiff  testi- 
fied that  the  conductor  alone  put  him  off  the  car ;  that  it  was 
done  by  pushing  him,  that  he  did  not  know  that  the  motorman 
touched  him.  He  distinctly  and  repeatedly  stated  that  he  was 
not  aware  of  being  struck  or  kicked,  and  that  as  far  as  he  knew 
he  was  not.  There  is  no  evidence  to  justify  the  conclusion 
that  there  was  any  wanton  or  reckless  conduct  on  the  part  of 
the  conductor,  and  the  plaintiff  complained  of  none.  The 
whole  of  his  complaint  was  that  he  had  been  put  off,  not  the 
manner  in  which  it  was  done. 

When  the  plaintiff  resisted  the  conductor  in  the  proper  per- 
formance of  his  duty  he  made  the  use  of  force  necessary,  and 
if  in  the  struggle  which  followed  there  was  not  an  exact  and 
delicate  adjustment  of  it  to  the  end  in  view  he  has  no  ground 
for  complaint. 

The  assignments  of  error  are  sustained  and  the  judgment  is 
reversed. 
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e216_     ^  34       Negligenoe^CknUrilmlory  negUgenee—Evidence. 

In  an  action  to  recover  damages  for  personal  injuries  where  the  defend- 
ant sets  up  as  a  defense  the  contributory  negligence  of  plaintiff,  evidence 
that  on  previous  occasions  plaintiff  was  guil^  of  an  act,  similar  to  the 
alleged  act  of  contributory  negligence,  is  inadmissible. 

Negligence^Evidence — Conflict  of  evidence— Question  for  jury, . 

In  an  action  by  a  boy  sixteen  years  of  age  to  recover  damages  for  per- 
sonal injuries  sustained  while  descending  in  an  elevator  in  defendant's 
building,  plaintiff  testified  that  he  boarded  the  elevator  on  the  eighth  floor, 
and  desired  to  stop  at  the  third  floor,  that  the  elevator  conductor  stopped 
the  elevator  half  a  foot  below  the  landing  of  the  third  floor,  threw  open 
the  door,  and  as  plaintiff  was  in  the  act  of  stepping  out,  dropped  it  sud- 
denly, catching  plaintiff's  leg  between  the  transom  and  floor.  The  con- 
ductor contradicted  this,  and  testified  that  plaintiff  threw  open  the  door, 
and  attempted  to  jump  out  while  the  elevator  was  in  motion.  One  of  the 
two  passengers  testified  that  he  did  not  know  who  opened  the  door,  but 
that  he  heard  the  crash  before  the  elevator  stopped.  The  other  passenger 
testified  that  he  was  sitting  on  a  stool  closely  examining  a  time  table,  when 
he  heard  a  ci'ash,  and  he  thought  there  was  no  stop  at  the  third  floor.  Held^ 
that  the  case  was  for  the  jury. 

In  a  negligence  case  where  the  weight  of  the  evidence  is  against  the 
plaintiff,  it  is  not  improper  for  the  judge  to  call  the  attention  of  the  jury 
to  this  fact,  but  he  is  not  bound  to  do  so. 

Negligence — Damages— Trivial  error  in  charge. 

On  an  appeal  from  a  judgment  on  a  verdict  in  favor  of  plaintiff  in  an 
accident  case,  the  Supreme  Court  will  not  carry  over  an  error  in  disregard- 
ing the  weight  of  the  evidence  by  the  jury  and  court  below,  and  graft  it 
on  an  assignment  relating  to  the  question  of  damages,  although  the  in- 
struction on  the  question  of  damages  is  not  beyond  criticism. 

Negligence — Damages — Measure  of  damages — Infant, 
In  an  action  by  a  boy  sixteen  years  old  to  recover  damages  for  per- 
sonal injuries,  a  judgment  on  a  verdict  in  favor  of  plaintiff  for  $6,000  will 
not  be  reversed  because  the  court  below  charged  on  tlie  measure  of  damages 
as  follows:  **  He  may  recover  for  the  privation  and  inconvenience  he  has 
been  subjected  to,  and  for  the  pain  and  suffering  he  has  already  endured, 
bodily  and  mentally,  and  which  he  is  likely  to  endure.  Nobody  can  bear 
that  for  him,  and  that  goes  as  an  element  of  damages,  as  well  as  the 
pecuniary  loss  he  has  sustained,  and  likely  to  be  sustained  during  the  re- 
mainder of  his  life  from  his  disabled  condition.  Now  as  to  pecuniary  loss, 
that  would  have  to  be  estimated.    The  only  evidence  you  have  is  that  he 
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ia  a  boy  in  his  sixteenth  year,  and  you  can  only  estimate  what  his  earnings 
would  have  been.  Tou  have  his  age  as  the  only  fact  connected  with  his 
earning  power.  I  do  not  think  what  his  wages  were  would  be  matters 
that  would  be  involved  in  this." 

Argued  Oct.  24, 1895.  Appeal,  No.  212,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
Jan.  T.,  1894,  No.  686,  on  verdict  for  plaintiff.  Before  Stbr- 
BBTT,  C.  J.,  Gbben,  Williams,  MoCollum,  Mitohbll,  Dban 
and  Fell,  JJ.    Affirmed. 

Trespass  for  personal  injuries.     Before  Mageb,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

A  witness  for  defendant  was  asked  this  question :  Q.  Had 
he  before  the  accident  made  a  practice  of  attempting  to  jump 
out  of  the  elevator  before  the  elevator  came  to  a  full  stop? 

By  Mr.  McQuistion :  What  is  the  purpose  of  the  question? 

By  Mr.  Potter :  To  show  his  carelessness  in  this  matter,  and 
to  show  that  he  was  warned  against  this  very  thing. 

Objected  to  as  incompetent  and  irrelevant  for  any  purpose 
in  this  issue.  The  question  is,  what  did  he  do  at  the  time  of 
the  accident ;  and  whatever  may  have  taken  place  prior  thereto 
is  wholly  irrelevant  to  the  matter  now  in  issue. 

Objection  sustained.  Exception.  Bill  sealed  for  defend- 
ant. [1] 

Defendant's  point,  among  others  was  as  follows : 

8.  Under  the  pleadings  and  all  the  evidence  in  this  case  the 
verdict  should  be  for  the  defendant.  Annoer :  This  point  is 
refused.  [2] 

Verdict  and  judgment  for  plaintiff  for  $6,000.     Defendant 


Errors  assigned  were,  (1)  ruling  on  evidence,  quoting  the  bill 
of  exceptions ;  (2)  answer  to  point  as  above ;  (3)  portion  of 
charge  relating  to  measure  of  damages,  quoted  in  the  opinion 
of  the  Supreme  Court. 

W.  P.  Potter,  Wm.  A.  /Stone  with  him,  for  appellant.— The 
question  before  the  jury  was  as  to  the  conduct  of  the  plain- 
tiff at  the  time  of  the  accident,  it  is  true,  but  it  would  seem  to 
us  that  the  matter  of  his  habit  of  attempting  to  get  off  before 
Vol.  clxxi — 84 
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the  elevator  came  to  a  fall  stop,  if  such  a  one  he  had,  would 
have  some  bearing  upon  the  probabilities  as  to  what  he  actually 
did  at  the  time. 

A  careful  examination  of  all  the  evidence  in  the  case  will 
show  that  there  was  not  sufficient  evidence  of  negligence  upon 
which  to  base  a  verdict  against  the  defendant. 

The  jury's  attention  should  have  been  called  to  the  fact  that 
the  only  evidence  in  support  of  the  allegation  of  negligence 
was  the  greatly  interested  testimony  of  the  plaintiff  himself : 
Kaufhold  v,  Arnold,  168  Pa.  269. 

The  plaintiff  was  not  entitled  to  his  earnings  during  the 
period  of  his  minority,  and  there  was  no  evidence  whatever  to 
show  what  his  earning  power  was,  so  that  if  the  verdict  was 
based  upon  what  his  earnings  would  have  been  as  suggested 
by  the  court,  it  was  unsupported  by  the  evidence :  McHugh  v. 
Schlosser,  169  Pa.  480 ;  Collins  v.  Leafey,  124  Pa.  203. 

Lev,  McQuistian^  S.  A.  WiU  with  him,  for  appellee. — Defend- 
ant's negligence  was  for  the  jury :  Del.  etc.  R.  R.  v.  Jones,  128 
Pa.  808;  Turnpike  Co.  v.  Ry.,  64  Pa.  845;  R.  R.  v.  Stinger. 
78  Pa.  219;  Penna.  Ry.  v.  Coon,  111  Pa.  480 :  Schum  v.  Penna. 
R.  R.,  107  Pa.  8;  Taylor  v.  Canal  Co.,  118  Pa.  162;  Lee  v. 
Woolsey,  109  Pa.  124 ;  Longenecker  v.  Penna.  R.  R.,  105  Pa. 
828 ;  Neslie  v.  Pass.  Ry.,  118  Pa.  800 ;  Ely  v.  Ry.  Co.,  168 
Pa.  288 ;  R.  R.  v.  Frantz,  127  Pa.  297 ;  McNeal  v.  Ry.,  181  Pa. 
184 ;  Brown  v.  Barnes,  161  Pa.  562 ;  Smith  v.  B.  &  O.  R.  R., 
158  Pa.  82. 

The  instruction  as  to  damages  was  proper :  Baker  v.  Pa.  R. 
R.,  142  Pa.  508;  Pittsburg,  Allegheny  &  Manchester  Pass. 
R.  R.  V.  Donahue,  70  Pa.  119 ;  Penna.  Ry.  v.  Allen,  58  Pa.  276. 

Opinion  by  Mb.  Justice  Dean,  January  6, 1896 : 
The  plaintiff,  Herbert  H.  Baker,  was  a  messenger  boy  in  the 
Penn  building  on  Penn  street  in  the  city  of  Pittsburg.  The 
building  is  eight  stories  high,  and  access  to  the  floors  is  had  by 
two  hydraulic  passenger  elevators ;  the  entrance  to  the  eleva- 
tors from  the  landings  is  by  doors,  which  swing  outward  from 
the  shafts.  The  plaintiff,  on  August  10,  1893,  was  about  six- 
teen years  of  age,  and  at  that  time  was  in  the  employ  of  a  ten- 
ant  on  the  third  floor.     The  defendant  is  the  owner  of  the 
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building,  provides  the  elevators  and  employs  those  who,  for  the 
convenience  of  his  tenants,  operate  them.  The  plaintiff,  on  this 
day,  went  up  to  the  eighth  floor  to  meet  another  boy^  D.  R.  Lean, 
that  he  might  exchange  with  him  a  book;  after  attending  to 
this,  he  testifies  he  got  into  the  elevator  to  come  down  to  the 
third  floor  where  he  was  employed,  and  when  in,  asked  the 
conductor,  E.  M.  Scott,  to  let  him  off  at  that  floor;  accordingly 
it  was  stopped  a  half  foot  below  the  floor,  and  Scott  turned  the 
knob  on  the  door  and  threw  it  open  with  one  hand,  keeping 
hold  of  the  lever  which  controlled  the  elevator  with  the  other ; 
Baker  says,  as  soon  as  the  door  was  thrown  open,  he  stepped  on 
the  floor  with  his  left  foot,  the  other  being  on  the  platform  of 
the  elevator,  when  Scott,  by  the  use  of  the  lever,  suddenly 
dropped  the  elevator,  the  upper  transom  of  it  catching  the  left 
foot  between  it  and  the  floor ;  the  transom  broke,  and  he  fell 
back  into  the  elevator,  which  Scott,  on  noticing  the  mishap, 
had  immediately  raised.  There  were  two  other  passengers  in 
the  elevator  at  the  time,  Campbell  and  Johnson.  Plaintiffs 
injuries  were  very  serious ;  his  back  being  broken,  he  is  dis- 
abled for  life.  Scott,  who  had  charge  of  the  elevator,  testified 
positively  he  did  not  stop  at  the  third  floor,  nor  did  Baker  ask 
him  to  stop,  but  that  while  the  elevator  was  moving  rapidly  past 
the  floor  Baker  himself  turned  the  knob  on  the  floor  door,  and 
attempting  to  jump  out,  whs  caught  between  the  transom  and 
the  floor  before  he  could  reverse  the  motion,  but  he  immediately 
did  so  when  he  noticed  Baker's  peril. 

Plaintiff,  alleging  negligence  in  Scott,  the  servant,  in  that  he 
started  the  elevator  while  he,  plaintiff,  was  in  the  act  of  get- 
ting off  it,  thus  causing  his  injury,  brought  suit  for  damages 
against  his  employer,  this  defendant.  At  the  trial,  the  evidence 
of  Campbell  and  Johnson,  the  other  two  passengers,  although 
not  at  all  positive  in  its  character,  tended  to  corroborate  Scott 
as  to  the  cause  of  the  accident.  The  court  submitted  the  evi- 
dence to  the  jury  to  find,  whether  the  accident  was  caused  by 
the  negligence  of  Scott  in  suddenly  starting  the  elevator  or  in 
the  recklessness  of  Baker  in  jumping  from  it  when  it  did  not 
stop.  The  verdict  was  for  plaintiff  in  sum  of  $6,000,  and  judg- 
ment being  entered  thereon  defendant  appeals,  assigning  three 
errors.  The  first  is  to  the  rejection  of  evidence;  defendant 
proposed  to  prove  that  Baker  had  made  a  practice  of  jumping 
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from  the  elevator  while  in  motion ;  to  this  plaintiff  objected, 
and  the  objection  was  sustained.  There  was  no  error  in  the 
rnling ;  what  Baker  had  done  before  would  warrant  no  infer- 
ence, or  one  so  remote,  that  he  had  done  the  same  on  the  day 
of  the  accident,  that  the  evidence  was  inadmissible.  Says 
Wharton's  Law  of  Evidence,  sec.  40  and  notes :  "  Ordinarily, 
when  a  party  is  sued  for  damages,  flowing  from  negligence 
imputed  to  him,  it  is  irrelevant  to  prove  against  him  other  dis- 
connected though  similar  negligent  acts.  .  .  .  So,  where  the 
question  in  a  suit  against  a  railway  company  is  whether  a  driver 
on  a  particular  occasion  was  negligent,  it  is  irrelevant  to  prove 
that  he  had  been  negligent  on  other  occasions.'*  The  same  rule 
applies  where  the  defense  is  that  the  injury  was  caused  by  plain- 
tiff's own  negligence.  Men  do  not  usually  risk  life  and  limb 
without  motive,  and  the  fact  that  a  man  has  done  so  once  or 
oftener,  does  not  warrant  the  induction  that  he  did  so  on  the 
particular  occasion  in  controversy. 

The  second  assignment  is  to  the  refusal  of  the  court  to  affirm 
defendant's  third  point,  which  was,  that:  "Under  the  plead- 
ings and  all  the  evidence  in  this  case,  the  verdict  should  be 
for  defendant."  In  view  of  Baker's  own  testimony,  the  point 
could  not  be  affirmed ;  he  testified  positively  to  the  fact  that 
Scott  stopped  the  elevator  half  a  foot  below  the  landing,  threw 
open  the  door,  and  as  plaintiff  waC9  in  the  act  of  stepping  out 
dropped  it  suddenly,  catching  his  leg  between  the  transom  and 
the  floor.  Scott  flatly  contradicted  this,  and  testified  Baker 
threw  open  the  door  and  attempted  to  jump  out  while  the  ele- 
vator was  in  motion.  Johnson  says  he  saw  Baker  jump ;  he 
did  not  know  who  opened  the  door,  he  heard  the  crash,  how- 
ever, before  the  elevator  stopped.  Campbell,  who  got  in  at 
the  eighth  floor,  testifies  he  was  sitting  on  a  stool  closely  ex- 
amining a  time  table,  when  he  heard  a  crash,  and  he  thinks 
there  was  no  stop  at  the  third  floor.  An  examination  of  this 
testimony  printed  in  the  paper-books  indicates  to  us  that  the 
weight  of  it  was  with  defendant.  But  that  is  not  the  test  of 
error  on  this  assignment ;  to  weigh  conflicting  evidence  is  not 
one  of  our  functions ;  that  belongs  to  the  jury,  who  not  only 
scan  the  testimony  but  have  the  witnesses  before  them.  This 
boy  knew  just  what  he  did  ;  when  he  positively  and  explicitly 
told  what  occurred,  and  what  he  narrated  could  have  occurred 
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just  as  he  narrated  it,  the  positive  contradiction  of  Scott,  even 
with  the  degree  of  corroboration  from  Johnson  and  Campbell, 
could  not  divest  the  jury's  constitutional  right  to  consider  and 
weigh  the  testimony.  We  held  in  Kohler  v.  Railroad  Co.,  185 
Pa.  846,  that  even  where  the  plaintiffs  testimony  is  contra- 
dicted by  his  own  witnesses,  yet  if  his  statement  make  out  a  case 
clear  of  contributory  negligence,  it  must  go  to  the  jury.  If  his 
evidence  must  go  to  the  jury  when  he  credits  the  contradictory 
witnesses  by  calling  them  to  the  stand,  certainly  it  must  go 
there  when  he  discredits  them. 

The  third  assignment  is  that  the  charge  was  inadequate  on 
the  measure  of  damages ;  in  that  particular,  the  charge  was  as 
follows : 

^^  If,  in  view  of  all  the  evidence  you  find  for  the  plaintiff,  you 
may  allow  damages  for  direct  expenses  if  any  have  been  made 
or  shown.  Now  thera  are  none  here,  I  think.  The  Supreme 
Court  has  said  that  is  an  element  of  damage,  however,  but  I 
do  not  think  any  direct  expenses,  such  as  physician's  fees  and 
care  for  nursing,  etc.,  are  shown  here,  because  the  father  is  lia- 
ble for  that,  and  he  has  an  action  for  that  and  for  the  earnings 
of  the  boy.  He  may  recover  for  the  privation  and  inconve* 
oience  he  has  been  subjected  to,  and  for  the  pain  and  suffering 
he  has  already  endured,  bodily  and  mentally,  and  which  he  is 
likely  to  endure.  Nobody  can  bear  that  for  him,  and  that  goes 
as  an  element  of  damage,  as  well  as  the  pecuniary  loss  he  has 
■sustained,  and  which  is  likely  to  be  sustained  during  the  re* 
mainder  of  his  life  from  his  disabled  condition. 

*^  Now  as  to  pecuniary  loss,  that  would  have  to  be  estimated. 
The  only  evidence  you  have  is  that  he  is  a  boy  in  his  sixteenth 
year,  and  you  can  only  estimate  what  his  earnings  would  have 
been.  You  have  his  age  as  the  only  fact  connected  with  his 
earning  power.  I  do  not  think  what  his  wages  were  would  be 
a  matter  that  would  be  involved  in  this." 

It  is  true,  this  instruction  on  the  measure  of  damages  in  a 
case  of  this  importance  was  very  brief ;  but  that  does  not  deter- 
mine it  was  inadequate ;  taking  into  view  the  facts  here,  must 
we  say  the  jury  was  left  in  the  dark  as  to  their  duty  ?  This 
boy,  when  injured,  was  but  sixteen  years  of  age  ;  there  could 
be  no  proof  which  would  approximate  his  future  earnings  as  a 
man ;  there  was  no  dispute  as  to  the  fact  that  his  earnings  had 
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been  no  higher  than  those  of  a  messenger  boy ;  his  injury  had 
resulted  in  complete  paralysis  from  the  lower  portion  of  the 
spine  to  the  toes ;  the  testimony  of  Dr.  MacGord,  that  this  in- 
jury was  unquestionably  permanent,  was  not  disputed;  the 
degree  of  intelligence  possessed  by  the  boy  was  measurably 
known  to  the  jury  from  a  very  long  examination  and  cross- 
examination  before  them.  Taking  then  Uiese  facts,  undisputed 
as  they  were,  a  boy  of  sixteen  totally  disabled  for  life,  the 
court  could  have  said  but  little  more  Uian  was  said.  It  is  not 
as  if  there  had  been  dispute  as  to  the  earning  capacity  of  the 
injured  person,  or  as  to  the  extent  of  the  disability,  or  as  to 
how  long  it  would  probably  last.  These  would  have  called  for 
fuller  instructions.  As  Uie  jury  found  the  question  of  negli- 
gence against  defendant,  their  verdict,  in  view  of  the  nature  of 
the  injury,  can  hardly  be  called  exorbitant  or  unduly  large 
because  of  inadequacy  of  charge.  Nor  ought  we  to  be  moved 
to  astuteness  in  discovering  error  on  this  last  assignment,  be- 
cause the  jury  rendered  a  verdict  against  what  seems  to  be  the 
weight  of  the  evidence  on  the  question  of  negligence. 

Assuming  the  weight  of  the  evidence  was  with  defendant, 
and  that  the  learned  judge  of  the  court  below  might  well  have 
so  said,  he  was  not  bound  to  do  so.  In  the  case  of  Penna 
Railroad  v.  Goodman,  62  Pa.  829,  an  action  by  a  husband 
against  the  company  for  damages  by  reason  of  the  death  of  hi^ 
wife  from  alleged  negligence  of  the  company  at  a  grade  crossing, 
the  case  rested  almost  wholly  on  his  unsupported  testimony ; 
even  five  of  his  own  witnesses  contradicted  him  in  the  most 
material  point,  the  contributory  negligence  of  both  husband 
and  wife ;  so  one-sided  was  the  testimony,  that  it  called  from 
this  court,  Agnbw,  J.,  these  remarks :  ^^  The  verdict  in  this 
case  appears  to  us  to  have  been  very  unwarranted,  and  ought 
to  have  been  set  aside.  The  evidence  of  negligence  on  part  of 
plaintiff  below  on  approaching  the  railroad  crossing  is  very 
strong.  .  .  .  Yet  we  perceive  no  means  of  reaching  the  injus- 
tice on  a  writ  of  error,  without  ourselves  undei-taking  to  decide 
the  facts  which  fell  within  the  province  of  a  jury.  ...  A  judge 
is  not  bound  to  express  his  opinion  on  the  facts ;  though  we 
think,  in  this  case,  he  would  have  done  a  service  to  justice,  had 
he  pointed  out  to  the  jury  with  some  emphasis  the  true  attitude 
of  the  case  on  its  facts."     The  verdict  was  for  plaintiff  in  a 
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much  larger  amount  than  here  ;  the  charge  on  the  measure  of 
damages  was  briefer,  and  although  the  point  of  inadequacy  in 
this  last  particular  was  strongly  pressed,  the  court  refused  to 
carry  over  an  error  in  disregarding  the  weight  of  the  evidence 
by  the  jury  and  court  below,  and  graft  it  on  the  assignment 
relating  to  the  question  of  damages,  although  the  instruction 
on  this  last  subject  was  not  beyond  criticism.  So,  whatever 
substantial  error  there  was  here  it  is  beyond  our  reach,  and 
however  manifest  it  may  seem,  we  will  not,  on  merely  verbal 
criticism  of  the  charge  in  another  particular,  reverse  because 
of  an  error  over  which  we  have  no  control.  In  other  words, 
for  an  error  of  gravity  over  which  we  have  no  power,  we  will 
not  reverse  on  a  trivial  one,  where  we  have  power,  when  the 
latter  could  not  have  done,  and  obviously  did  not  do  harm. 

A  careful  examination  of  the  whole  case  fails  to  disclose  any 
error  sufBcient  to  warrant  a  reversal,  therefore  the  judgment  is 
affirmed. 


172         535 
I     25  SO   194 

Benjamin  Fereday  and  Herman  Pry  v.  Francis  Manke-  "172       535I 
dick,  Appellant.  I   ilg  S| 

Streets^Plan  of  U>t9—Dted— Obstruction  of  street. 

Where  a  person  takes  a  deed  for  a  lot,  and  the  deed  refers  to  a  plan  of 
lots  showing  the  lot  porohased  abutting  on  a  street  designated  by  name, 
and  the  purchaser  subsequently  buys  other  lots  at  sheriffs  sale,  and  the 
sheriffs  deeds  refer  to  the  same  plan,  and  the  purchaser  resells  these  lots, 
and  in  his  deeds  refers  to  the  same  plan,  he  cannot  close  up  the  street 
a<yoining  his  lot,  if  the  other  lot  owners  object. 

Argued  Oct  26,  1896.  Appeal,  No.  208,  Oct.  T.,  1896,  by 
defendant,  from  decree  of  C.  P.  No.  8,  Allegheny  Co.,  Nov.  T., 
1892,  No.  610,  on  bill  in  equity.  Before  Stbrrbtt,  C.  J., 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  JJ.  Af- 
firmed. 

Bill  in  equity  to  prevent  the  obstruction  of  a  street. 
The  case  was  referred  to  William  M.  Watson,  Esq.,  as  mas- 
ter, who  reported  the  facts  to  be  as  follows: 

In  April,  1872,  Francis  Jamison,  being  the  owner  of  a  tract 
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of  land  in  South  Fayette  township,  Allegheny  county,  Penn- 
sylvania, oonyeyed  the  same  to  C.  Hanson  Love  by  deed  dated 
April  1, 1872,  acknowledged  April  8, 1872,  and  recorded  April  8, 
1872,  in  the  recorder's  office  of  said  county  in  deed  book,  yoI.  292, 
page  28.  C.  H.  Love  executed  and  delivered  to  Francis  Jami- 
son a  purchase  money  mortgage  dated  in  blank,  1872,  acknowl- 
edged April  8, 1872,  and  recorded  on  same  day  in  the  recorder's 
ofBce  aforesaid  in  mortgage  book,  vol.  186,  page  835,  covering 
almost  all  of  the  land  as  described  and  conveyed  by  Jamison, 
cutting  off  a  portion  on  the  westerly  side  of  the  tract  in  these 
descriptive  words:  ^^ thence  along  the  center  of  said  railroad 
....  1819  feet  more  or  less  to  Station  street  as  located  in 
C.  H.  Love's  plan  of  Arlington,  thence  along  the  west  side  of 
Station  street,  406  feet  from  center  of  railroad  to  Mevay  ave- 
nue,'" and  closing  with  the  words  ^^  containing  about  100  acres." 

This  mortgage  was  given  to  secure  to  Jamison  the  payment 
of  98,000  in  four  equal  annual  installments  as  follows :  *'*'  one  of 
said  installments  of  $2,000  with  interest  on  the  whole  amount 
on  April  1,  1878  and  $2,000  with  interest  on  the  whole  amount 
remaining  unpaid  on  each  succeeding  first  day  of  April,"  with 
clause  providing  for  sci.  fa.  for  nonpayment  of  said  installments 
of  either  principal  or  interest  for  the  period  of  thirty  days,  in 
which  event  the  whole  principal  and  interest  then  due  and  re- 
maining unpaid  shall  become  due  and  payable  and  collectible. 

Default  was  made  on  the  mortgage  and  on  April  27,  1876, 
by  scire  facias  at  No.  158,  July  term,  1876,  court  of  common 
pleas  No.  2,  of  Allegheny  county,  Jamison  foreclosed  the  same 
and  obtained  judgment  thereon  on  May  24, 1876,  by  default 
against  C.  H.  Love  for  $9,610.30,  being  the  entire  amount 
secured  by  the  mortgage,  with  interest. 

On  August  27, 1878,  and  after  at  least  $2,000  and  interest 
on  the  entire  amount  of  the  mortgage  debt  and  interest  waa 
overdue  and  unpaid,  Jamison,  the  mortgagee,  executed  upon 
the  margin  of  the  record  of  the  mortgage  a  release  in  the  fol- 
lowing words : 

"  For  value  rec'd  I  hereby  release  from  the  lien  of  this  mort- 
gage, lots  Nos.  91, 92,  93  and  94,  Arlington  plan,  Rec.  Plan  Bk. 
vol.  5,  p.  54  and  55.  Witness  my  hand  and  seal,  August  27th, 
1878." 

Test.  (Signed)    Fbanois  Jamison,    [sbal.] 

Wm.  J.  RUOH. 
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On  June  28^  1876,  the  judgment  against  Love  was  assigned  of 
reoord  by  Jamison  to  Francis  Mankedick,  the  defendant  in  the 
present  case,  and  after  execution  had  issued  thereon  at  lev.  fa. 
No.  227  July  term,  1876.  All  the  papers  in  this  execution  are 
lost,  but  from  the  testimony  and  docket  entries  the  master 
finds  that  on  July  1, 1876,  certain  persons  who  had  bought  lots 
in  C.  H.  Love's  plan  called  "  Arlington  "  petitioned  the  court 
and  thereon,  on  July  1,  1876,  the  court  ordered  that  after  the 
sheriff  should  sell  that  portion  of  the  mortgaged  premises  re- 
maining unsold  by  Love,  there  should  be  then  exposed  to  sale, 
if  necessary,  according  to  schedule  thereto  attached,  in  the  in- 
verse order  of  alienation  those  lots  in  the  plan  which  Love  had 
oonveyed. 

Of  the  presenting  of  this  petition  Francis  Mankedick  had 
express  notice  through  his  attorney,  neither  Mankedick  nor  his 
attorney  objected,  nor  was  there  any  attempt  made  by  them  to 
have  the  court  qualify  the  order  in  any  way  before  or  after  it 
was  made.  The  order  made,  adjusting  the  mode  and  conduct 
of  sale,  was  a  definitive  decree  adjudicating  that  the  petitioning 
lot  owners  had  a  legal  right  to  have  the  sheriff  sell  in  a  certain 
order,  and  an  appeal  therefrom  would  have  lain,  but  no  appeal 
was  taken  by  Mankedick. 

This  order  was  made  because  the  court  considered  the  act  of 
April  22, 1856,  P.  L.  1856,  section  9,  as  applicable  to  the  case, 
and  was  generally  observed  and  carried  out.  A  very  great 
majority  of  the  thousand  lots  in  the  plan  was  sold  to  Francis 
Mankedick,  and  by  arrangement  with  Mankedick  prior  to  the 
sheriff's  sale  and  without  any  reservation  whatever  by  Man- 
kedick, the  others  who  also  had  purchased  lots  subject  to  the 
mortgage,  were  permitted  to  buy  in  their  lots  for  the  nominal 
price  of  $15.00  apiece.  The  sheriff  returned  that  he  had  sold 
the  land  to  the  various  bidders  according  to  the  order  of  court, 
4ind  had  realized  in  all  the  sum  of  $7,617.85,  which  included 
the  proceeds  of  the  sales  to  Mankedick.  An  objection  was  made 
by  Mankedick  to  the  sheriff's  return,  for  not  naming  purchasers 
and  prices,  and  after  an  amended  return,  absolutely  confirmed, 
the  sheriff  executed  and  delivered  to  the  various  purchasers 
deeds  for  lots  in  the  Arlington  plan,  by  reference  thereto,  the 
plaintiff  having  withdrawn  his  exceptions.  One  of  these  deeds 
from  the  sheriff  is  to  F.  M.  Love  for  fifty-seven  lots,  including 
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lots  Nos.  163  and  164,  163  being  described  ets  bounded  by  Sta- 
tion street.  These  lots  afterwards  by  deed  of  F.  M.  Love, 
dated  June  21, 1889,  became  vested  in  Robinson  Wilson.  Lots 
Nos.  321,  322,  323  and  324  were  (inter  alia)  bought  in  by  and 
conveyed  to  Francis  Mankedick,  who  by  deed  dated  the  9th  day 
of  November,  1890,  deed  book  740,  page  23,  granted  and  con- 
veyed the  same  to  Herman  Pry,  the  plaintiff.  This  deed  refers 
expressly  to  Arlington  plan  by  vol.  and  page,  names  Station 
street  as  one  of  the  boundaries,  and  contains  all  the  words  usual, 
in  the  omnibus  clause,  of  a  printed  Pennsylvania  fee  simple 
deed,  to  wit  (inter  alia) : 

^^  Together  with  all  and  singular  the  buildings,  improvements, 
ways,  waters,  water-courses,  rights,  liberties,  privileges,  hered- 
itaments and  appurtenances  whatsoever  thereunto  belonging 
or  in  any  wise  appertaining,"  etc. 

The  plaintiff  then  erected  his  dwelling  house  upon  these  lots 
at  the  southeast  corner  of  Mevay  avenue  and  Station  street, 
and  has  resided  there  ever  since. 

The  plan  of  Arlington  was  laid  out  by  G.  H.  Love  and  cov- 
ered all  the  land  included  in  the  purchase-money  mortgage  from 
Love  to  Jamison.  The  deed  from  C.  H.  Love  et  ux.  to  defend- 
ant conveying  lots  1  and  2  therein,  and  dated  November  1, 1872, 
was  acknowledged  November  18,  1872,  but  never  recorded. 
The  surveying  and  laying  out  of  the  plan  was  in  July,  1872, 
and  it  was  recorded  November  18, 1872,  in  the  recorder's  office 
of  Allegheny  county,  in  plan  book  5,  pages  54  and  55.  This 
plan  shows  Station  street  as  extending  in  a  straight  line  from 
the  southwestern  to  the  northwestern  corner  of  the  plan,  being 
ill  fact  the  westernmost  land  therein.  Its  uniform  width  is 
forty  feet  and  it  leads,  on  the  plan,  into  Arlington  avenue, 
which  adjoins  and  parallels  the  tracks  and  right  of  way  of  the 
P.  C.  C.  &  St.  L.  Railway.  At  the  southeast  corner  of  Arling- 
ton avenue  and  Station  street  stand  the  defendant's  dwelling 
house  and  store,  under  one  roof,  on  his  lots  1  and  2.  Not  earlier 
than  July,  1877,  defendant  built  a  fence  at  the  southwest  corner 
of  lot  No.  1  and  extending  quite  across  Station  street.  North 
and  south  of  this  fence  defendant  erected  on  the  westerly  side 
but  directly  in  Sjtation  street  a  corn  crib,  two  water  closets  and 
a  wash  house.  Not  earlier  than  July,  1878,  defendant  erected  at 
the  northwest  corner  of  lot  163  another  fence  extending  acrosa 
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Station  street,  and  has  more  or  less  since  then  maintained  these 
two  fences  and  out  buildings.  Not  until  May,  1892,  did  defend- 
ant successfully  assert  and  maintain  exclusive  possession  and 
control  of  the  enclosed  space  which  extended  about  one  hundred 
and  fifty  feet  from  cross  fence  to  cross  fence,  when  he  plowed 
up  and  cultivated  the  patch  for  farming  or  vegetables.  He  may 
have  used  a  portion  of  the  space  for  gardening  previous  to  May, 
1892,  but  up  until  that  time  the  public  passed  and  repassed  on 
foot  through  the  two  cross  fences  at  an  open  space  in  each  at 
the  western  side  and  close  to  the  fence  which  extended  from 
Arlington  avenue  to  Mevay  avenue  and  marked  the  line  be- 
tween Station  street  and  the  property  of  Benjamin  Fereday. 
From  the  spiing  of  1872  until  about  July,  1877,  Station  street 
was  used,  though  never  graded  nor  cared  for  in  any  way  by 
the  township  authorities  nor  the  people  in  the  plan.  It  was 
during  that  time  used  now  and  then  by  teams  hauling  coal  and 
other  vehicles  as  well  as  pedestrians,  but  the  master  finds  and 
is  of  the  opinion  it  was  never  what  is  known  as  an  open  or 
public  street. 

It  is  certain,  however,  that  up  to  May,  1892,  the  defendant's 
cross  fences  were  not  allowed  to  wholly  obstruct  the  passage, 
north  and  south,  of  foot  travelers,  as  it  is  admitted  the  ends  of 
the  boards  next  to  Fereday's  line  were  constantly  and  repeat- 
edly nailed  up  and  then  broken  off,  and  by  persons  unknown, 
and  the  footpaths  were  well  worn.  From  the  time  C.  H.  Love 
became  the  owner  of  the  Jamison  farm  until  the  sheriff^s  sale 
in  July,  1876,  he  conveyed  a  number  of  lots,  and  at  the  time 
of  the  said  sale,  there  were  over  fifteen  dwelling  houses  erected 
here  and  there  in  the  plan.  Beyond  all  question,  C.  H.  Love, 
by  his  plan  and  conveyance  of  lots  therein,  dedicated  all  the 
streets  and  ways  in  Arlington  plan  to  the  public  so  far  as  any 
mortgagor  could.     This  needs  no  discussion. 

It  is  important  that  Francis  Jamison  lived  in  the  plan  from 
its  inception  to  the  date  of  his  death,  which  occurred  after  the 
sheriff's  sale  in  July,  1876,  and  that  no  word  or  act  of  his  in 
disapproval  of  the  Arlington  plan  appears  in  this  case.  Be- 
yond the  release  on  the  margin  of  his  mortgage  there  appears 
no  distinct  affiimative  recognition  by  him  of  the  plan,  as  such, 
though  from  July,  1878,  to  May,  1876,  he  certainly  beheld 
dwelling  houses  and  oUier  improvements  being  made  on  the 
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land  without  interference  on  bis  part,  so  far  as  the  testimony 
in  this  case  shows ;  but  there  can  be  no  reasonable  doubt  that 
he  knew  of,  and  had  seen  the  plan  before  or  at  the  time  he  ac- 
cepted Love's  mortgage  to  hira  containing,  in  the  description, 
an  explicit  reference  thereto,  and  the  master  therefore  finds, 
from  the  circumstances,  that  he  knew  of  the  plan.  It  does  not 
appear  that  he  was  either  a  traveler  or  an  invalid  confined  to 
his  house,  but  he  knew  what  was  going  on,  and  had  most  exact 
knowledge  when,  in  his  release  of  lots  Nos.  91,  92,  93  and  94, 
he  referred  to  Arlington  plan  as  being  recorded  in  plan  book  5, 
pages  54  and  55. 

The  master  also  finds  that  Francis  Mankedick  has  executed 
and  delivered  many  deeds  conveying  lots  therein  by  express 
reference  and  according  to  G.  H.  Love's  plan  of  Arlington,  and 
stating  volume  and  page  of  plan  book. 

The  master  recommended  a  decree  in  accordance  with  the 
prayer  of  the  bill. 

The  court  without  filing  an  opinion  dismissed  the  excep- 
tions to  the  master's  report,  and  entered  the  following  decree  : 

And  now,  June  6, 1895,  the  above  case  having  been  referred 
to  William  M.  Watson,  Esq.,  master,  and  he  having  made  a 
report  favorable  to  the  prayer  of  the  plaintiffs,  which  report 
has  fully  set  forth  the  facts  and  evidence  in  the  case,  and  said 
report  after  argument  having  been  fully  considered  by  the  court, 
the  exceptions  thereto  are  dismissed,  and  the  court  do  order 
and  decree  that  a  perpetual  injunction  be  issued  requiring 
Francis  Mankedick,  defendant,  forthwith  to  remove  all  the  ob- 
structions complained  of  in  plaintiffs'  bill  from  Station  street, 
so  as  to  allow  all  persons  the  free  and  common  use  of  said 
street,  and  perpetually  restraining  defendant  from  doing  any 
act  whereby  the  plaintiff  and  all  other  persons  may  be  hin- 
dered or  obstructed  in  the  free  and  common  use  of  Station 
street  in  the  bill  mentioned  from  Arlington  avenue  therein 
mentioned  to  the  other  terminus  thereof  in  Love's  plan  of  Arling- 
ton, and  restraining  defendant  from  interfering  with  the  plain- 
tiffs, their  servants,  etc.,  in  the  removal  of  any  obstructions 
that  have  been  placed  in  said  street  preventing  the  free  and 
common  xise  of  said  street.  Defendant  to  pay  all  costs  in  this 
case,  including  the  stenographer's  charges  of  968.00.  It  being 
stated  that  there  was  an  understanding  among  the  counsel  for 
both  parties  that  said  charges  should  be  so  taxed. 
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Error  assigned  among  others  was  above  decree,  quoting  it. 

D.  F.  Patter %(m^  for  appellant — While  the  general  rule  in 
respect  to  lapse  of  time  is  that  equity  follows  the  analogy  of 
the  statutes  of  limitation,  it  is  well  settled  that  laches  for  a 
much  shorter  time  than  the  full  statutory  period,  in  connection 
with  other  circumstances,  is  sufficient  to  stay  the  hand  of  a 
chancellor  in  the  enforcement  of  a  technical  legal  right:  Neely's 
App.,  85  Pa.  887 ;  Evans'  App.,  81  Pa.  278 ;  Ashurst's  App., 
60  Pa.  290 ;  Galliher  v.  Cadwell,  146  U.  S.  868 ;  Arnett  v. 
Finney,  8  AU.  698. 

J,  W.  Exwnear^  for  appellees. — No  laches  can  be  imputed  to 
the  public :  United  States  v.  Kirkpatrick;  9  Wharton,  720 ; 
Elliott  on  Streets,  89. 

Pkb  Cubiah,  Januaiy  6, 1896 : 

A  careful  examination  of  the  record,  including  the  able  and 
exhaustive  report  of  the  learned  master,  has  convinced  us  that 
his  findings  of  fact  as  well  as  his  conclusions  of  law  are  sub- 
stantially correct,  and  fully  justified  the  decree  from  which 
this  appeal  was  taken.  There  is  nothing  in  either  of  the  speci- 
fications of  error  that  requires  special  notice.  Neither  of  them 
is  sustained. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  the  defendant 
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M.  J.  McBride,  Joseph  P.  Rodgers  and  E.  F.  McBride, 
Partners,  doing  business  as  McBride,  Rodgers  &  Com- 
pany, V.  John  Rinard  and  Watkin  Y.  Williams,  Part- 
ners, doing  business  as  Rinard  &  Williams,  Appellants.^ 

Insurance— Foreign  insurance  oompames— Agents— Act  of  April  A^  187S, 
see.  10— Act  of  May  1,  1876,  sec.  48. 

A  foreign  iDsurance  company  which  has  not  complied  with  the  require- 
ments of  sec.  10  of  the  act  of  April  4,  1878,  establishing  an  insurance  de- 
partment, is  wholly  without  authority  to  make  contracts  of  insurance  within 
Pennsylvania,  and  under  the  act  of  May  1, 1876,  sec.  48,  P.  L.  66,  an  agent 
of  such  a  company  is  personally  liable  on  all  contracts  of  insurance  made 
by  or  through  him  directly  or  indirectly  for  or  on  behalf  of  any  such  com- 
pany. 

Foreign  insurance  companies — Noncompliance  with  insurance  laws- 
Evidence, 

In  an  action  against  persons  alleged  to  have  made  a  contract  of  insur- 
ance as  agents  of  a  foreign  insurance  company  which  has  not  complied 
with  the  insurance  laws  of  Pennsylvania,  where  both  parties  assume  that 
plaintiffs  must  make  proofs  of  loss  to  the  company  within  the  time  stipu- 
lated in  their  policy  as  a  condition  of  recovery  from  defendants,  evidence 
that  plaintiffs  delivered  to  defendants  a  sealed  package  addressed  to  the 
company  containing  proofs  of  loss  and  mailed  by  defendants  is  prop- 
erly admissible  to  prove  the  transmission  of  the  proofs  of  loss,  although 
not  evidence  bearing  upon  the  agency  of  the  defendants. 

In  such  a  case  where  the  defendants  do  not  admit  that  the  company 
named  in  the  policy  is  an  incorporated  company  outside  of  the  state,  evi- 
dence on  behalf  of  the  plaintiff,  is  admissible  to  show  the  transmission  of 
the  proofs  of  loss,  although  such  evidence  also  shows  that  the  company 
was  a  fraudulent  one. 

Under  the  act  of  May  1,  1876,  sec.  48.  P.  L.  66,  which  declares  the 
agent  of  a  foreign  insurance  company  which  has  not  complied  with  the 
law  shall  be  personally  liable  on  the  contracts  of  such  company,  the  con- 
tract liability  of  the  agent  is  complete  the  moment  the  loss  occurs,  and  is 
payable  upon  proof  thereof  to  bim. 

In  an  action  against  pei-sous  alleged  to  have  made  a  (*.ontract  of  insur- 
ance as  agents  of  a  foreign  company  which  had  not  complied  with  the  in- 
surance laws,  it  is  improper  to  permit  one  of  the  defendants  who  had 
admitted  that  he  had  procured  policies  from  the  foreign  company  to  be 
asked  by  his  own  counsel.  Did  you  ever  or  did  your  firm  ever  act  as  agent 
for  any  company  or  companies  in  Pennsylvania,  that  have  not  complied 
with  the  law. 

The  act  of  May  1,  1876,  sec.  48,  P.  L.  66,  is  not  confined  to  the  general 
agents  of  foreign  insurance  companies,  but  applies  to  local  and  special 
agents  who  have  made  contracts  for  such  companies. 
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1896.]  Syllabns— Statement  of  Facts. 

Practice,  S.  C.^ Assignments  of  error  ^Verdict  against  evidence. 

An  assignment  of  error  that  a  verdict  is  against  the  evidence  raises  a 

question  wliich  is  for  the  court  below  on  a  motion  for  a  new  trial,  and  will 

not  be  considered  by  the  Supreme  Court. 

Argued  Oct.  25,  1895.  Appeal,  No.  167,  Oct.  T.,  1895,  by 
defendants,  from  judgment  of  C.  P.  No.  3,  Allegheny  Co., 
May  T.,  1894,  No.  396,  on  verdict  for  plaintiffs.  Before  Stbr- 
RBTT,  C.  J.,  Williams,  McCollum,  Mitcbtbll,  Dban  and 
Fell,  J  J.  AflBrmed. 

Assumpsit  to  enforce  personal  liability  of  agents  of  a  foreign 
insurance  company  which  had  not  complied  with  the  insurance 
laws.     Before  McCltjng,  J. 

The  facts  appear  by  the  opinion. 

At  the  trial  plaintiffs  offered  in  evidence  the  following  aver- 
ments of  their  statement  not  denied  by  the  affidavit  of  defense: 

2.  "  That  on  December  15, 1898,  proofs  of  loss  as  required  by 
and  in  accordance  with  the  terms  of  said  policy  were  duly 
delivered,  personally,  to  the  firm  of  Rinard  &  Williams,  at  their 
office  in  Bi*addock,  Pa." 

Mr.  Hudson :  We  say  it  is  true  that  on  December  15,  1893, 
an  envelope  containing  papera  was  handed  to  Williams,  but 
nothing  said  about  it  containing  proof  of  loss,  or  that  it  was  for 
the  said  Westmoreland  Insurance  Company,  or  had  any  con- 
nection whatever  with  said  loss  by  fire,  and  the  defendants  had 
been  in  the  habit  of  keeping  papers  for  plaintiffs  in  the  safe, 
and  put  them  in  the  safe  for  safe  keeping,  etc.,  (reading  at 
length  from  affidavit  of  defense,  as  follows),  ^'and  did  not 
learn  until  long  afterwards  that  they  were  claimed  as  proof  of 
loss  for  said  insurance  company,  and  had  plaintiffs  told  defend- 
ants at  the  time  said  papers  were  handed  them  that  they 
referred  to  the  Westmoreland  Insurance  Company,  the  defend- 
ants would  not  have  taken  them  from  plaintiffs ;  defendants 
have  no  knowledge  about  the  terms  of  said  policy,  and  there- 
fore neither  affirm  nor  deny  that  notice  was  given  in  accordance 
therewith ;  and  defendants  have  no  knowledge  of  any  proofs 
sent  to  said  company  or  to  E.  J .  Werner,  agent  of  said  company, 
by  the  plaintiffs,  but  defendants  deny  that  they  sent  any  proofe 
to  said  company,  or  to  E.  J.  Werner,  agent  for  said  company.'* 

The  Court:  That  is  not  a  denial  under  the  rule  of  court. 
Objection  overruled  and  bill  sealed  for  defendant.  [1] 


Digitized  by  VjOOQIC 


544      McBRIDE  v.  RINARD  <Sb  WILUAMS,  AppeUaots. 

Statement  of  FacU.  [173  Pa. 

Mr.  Yost :  8.  "  That  said  defendants  were  at  the  time  of  the 
issuing  of  the  said  policy,  and  still  are,  partners  doing  business 
under  the  firm  name  of  Rinard  &  Williams,  and  engaged  in  the 
insurance  business  as  agents  of  insurance  companies/' 

The  Court:  (Referring  to  the  ruling  on  the  second  offer 
above.)  We  think  that  at  least  the  admission  should  go  in 
as  prima  facie  evidence  or  evidence  of  the  fact  of  the  papers 
being  delivered.  We  do  not  pass  upon  the  question  as  to 
whether  defendants  would  be  entitled  to  make  an  explanation 
of  the  matter. 

Plaintiff  offered  deposition  of  Gale  Sherman. 

Second  interrogatory :  What  knowledge,  if  any,  have  you  of 
the  town  of  Colonial  Beach,  Virginia?  State,  if  you  can,  its 
location,  population  and  distance  from  the  nearest  railroad. 
Answer :  Have  known  the  town  for  the  last  six  years,  it  b 
located  on  the  Potomac  river  sixty-eight  miles  below  Wash- 
ington, D.  C,  in  Westmoreland  County,  Va.  The  population 
is  about  one  thousand  in  the  summer  and  in  the  winter  about 
one  hundred — about  forty  miles  from  the  nearest  R.  R.  station^ 
Fredericksburg,  Va. 

Mr.  Hudson :  We  object  to  the  second  interrogatory  as  irrele- 
vant and  immaterial. 

The  Court :  Objection  overruled  and  bill  sealed  for  defend- 
ant. [2] 

Third  interrogatory :  What  knowledge,  if  any,  had  you  in 
the  month  of  March,  1898,  of  the  people  and  of  the  companies 
doing  business  at  Colonial  Beach,  Virginia  ?  State  your  means 
of  knowledge.  Answer:  I  knew  all  the  people  of  Colonial 
Beach  by  living  among  them  and  associating  with  them  there ; 
were  no  incorporated  companies  doing  business  in  Colonial 
Beach  at  that  time. 

Mr.  Hudson :  Objected  to  as  before. 

Mr.  Yost :  I  propose  to  prove  the  existence  of  this  company 
outside  of  Pennsylvania,  and  also  that  he  knew  of  the  company 
and  was  the  agent  of  it,  and  received  the  proofe  of  loss  later  on 
to  be  offered  in  evidence. 

Mr.  Hudson :  Objected  to  as  before. 

The  Court :  Objection  overruled  and  bill  sealed  for  defend- 
ants. [8] 

Objections  to  similar  testimony  were  overruled  by  the  court 
[4-12]. 
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When  W.  Y.  Williams  was  on  the  stand  he  was  asked  this 
question :  Q.  You  had  at  least  two  other  policies  from  Wer- 
ner &  Company,  had  you?  A.  Which  two,  outside  of  this 
one?    Q.  Yes. 

Objected  to  unless  they  connect  it  with  the  Westmoreland 
Insurance  Company ;  what  other  business  they  had  with  Wer- 
ner &  Company  might  be  through  other  companies  they  repre- 
sented and  that  did  business  in  this  state. 

Mr.  Yost :  The  purpose  is  this :  The  witness  has  stated  that 
he  cannot  recollect  furnishing  this  application  to  Werner  & 
Company.  I  am  examining  him  for  the  purpose  of  finding:  out 
whether  he  had  any  other  dealings  with  them,  by  virtue  of 
which  he  placed  other  policies  with  them,  from  which  they 
could  have  got  this  description.  I  want  to  find  out  whether 
he  furnished  the  description  for  this  Westmoreland  policy. 

By  the  Court :  Objection  overruled  and  bill  sealed  for  the 
defendants.  [18] 

The  court  charged  in  part  as  follows : 

[Your  minds  will,  therefore,  be  concentrated  upon  the  single 
point  in  the  case.  The  language  of  the  act  is :  ^^  The  agent  of 
any  insurance  company  of  any  other  state  or  government  who 
does  not  comply  with  the  laws  of  this  commonwealth  shall  be 
personally  liable  on  all  contracts  of  insurance  made  by  or 
through  him,  directly  or  indirectly,  for  or  on  behalf  of  any  such 
company."  This  was  an  insurance  company  of  the  state  of 
Virginia — of  another  state — an  insurance  company  that  had 
not  complied  >yith  the  laws  of  Pennsylvania.  It  is  not  denied 
here  that  the  policy  of  insurance  passed  through  the  hands  of 
the  defendants.  They  also  admit  that  the  premium  was  paid 
to  them  by  the  plaintiffs  by  their  check,  and  that  they  deducted 
the  ordinary  commission  which  agents  take  and  forwarded  the 
balance  to  the  general  agent  of  this  company.  This  act  of 
assembly  does  not  make  simply  the  general  agents  of  the  com- 
pany liable ;  it  makes  the  party  who  acts  for  the  company  in 
the  particular  transaction  liable.  It  is  not  necessary,  in  order 
to  find  against  the  defendants  here,  that  you  should  find  that 
they  had  been  agents  of  this  company  in  other  transactions. 
If  you  find  that  they  were  the  agents  of  that  company  in  this 
particular  transaction,  that  they  were  the  agents  by  or  through 
whom  this  contract  was  had,  then  they  would  be  liable.]  [14] 
Vol.  clxxii — 86 
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Verdict  and  judgment  for  plaintiffs  for  $1,048.  Defendants 
appealed. 

JSrror$  a$8igned  were,  (1-18)  rulings  on  evidence,  quoting 
the  bill  of  exceptions;  (14)  instructions  as  above,  quoting 
them  ;  (15)  that  the  verdict  was  against  the  evidence. 

W,  A.  Sudsan  of  HudBon  ^  McOuey  H.  McDotveU  with  him, 
forappellants. — The  question  as  to  whether  the  insurance  com- 
pany was  a  fraud  had  nothing  to  do  with  the  case,  and  if  it  was 
a  fraud  the  evidence  would  only  prejudice  the  jury  in  deciding 
the  agency.  If  the  insurance  company  was  a  foreign  corpora- 
tion and  had  not  complied  with  the  laws  of  Pennsylvania  and 
Rinard  &  Williams  were  its  agents,  they  would  be  liable,  no 
matter  how  solvent  the  company  might  be,  no  matter  how  in- 
solvent. 

We  submit  that  the  word  agent  means  the  general  agent 
duly  appointed  by  the  company,  and  that  the  words  *^  directly  " 
or  '^  indirectly  "  refer  to  the  contract  made  by  him,  or  through 
others  for  him,  for  or  in  behalf  of  said  company,  and  that  he, 
the  general  agent,  is  liable  and  not  the  party  who  does  the  work 
for  him. 

Where  one  engages  another  to  procui'e  insurance  for  him,  the 
person  thus  employed  is  the  agent  of  the  employer,  and  not  of 
the  company :  Hartford  Fire  Ins.  Co.  v.  Reynolds,  86  Mich. 
502 ;  Marland  v.  Royal  Ins.  Co.,  71  Pa.  898 ;  Greene  v.  Lycom- 
ing Ins.  Co.,  91  Pa.  887 ;  Arthurholt  v.  Susquehanna  Mut.  Fire 
Ins.  Co.,  159  Pa.  1. 

We  submit  that,  under  the  law,  Rinard  &  Williams  were 
insurance  brokers  and  acted  as  such  for  McBride,  Rodgers  & 
Co.,  and  thereby  were  their  agents,  and  not  agents  of  the  com- 
pany. 

William  To9t^  for  appellees. — Defendants  were  agents  of  the 
insurance  company :  Com.  v.  Reinoehl,  168  Pa.  287 ;  Pierce 
V.  The  People,  106  111.  11;  Kister  v.  Ins.  Co.,  128  Pa.  568; 
McGraw  v.  Germania  Ins.  Co.,  54  Mich.  145 ;  Packard  v.  Rre 
Ins.  Co.,  77  Me.  144 ;  Commercial  Ins.  Co.  v.  Henry  Ives,  56 
111.  402 ;  Union  Ins.  Co.  v.  Chipp,  98  111.  96  ;  Phoenix  Ins.  Co. 
V.  Stires,  87  Ky.  297. 
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Opinion  by  Mb.  Justice  Dban,  January  6, 1896 : 

The  defendants  are  insurance  agents  doing  business  at  Brad- 
dock  in  the  county  of  Allegheny.  The  plaintiffs  owned  and 
operated  a  steam  planing  mill  in  the  borough  of  Rankin,  same 
county.  The  mill,  machinery  and  material  of  the  plant,  exclud- 
ing the  land,  were  worth  over  J5,000.  On  March  27, 1898,  the 
Westmoreland  Insurance  Company  of  Colonial  Beach,  Virginia,  . 
issued  to  plaintiffs  a  policy  of  insurance  against  fire  on  their 
planing  mill  property,  in  the  sum  of  f  1,000  for  the  term  of  one 
year.  There  was  an  indorsement  on  the  policy  of  *'  other  insur- 
ance permitted,"  and  plaintiffs  held  another  policy  in  the  sum 
of  $750  in  the  Royal  Insurance  Company,  on  part  of  same  prop- 
erty. The  defendants  personally  delivered  the  Westmoreland 
policy  to  plaintiffs,  and  received  from  him  the  premium,  $60.00, 
and  charges.  On  7th  November,  1893,  all  the  property  insured 
was  destroyed  by  fire.  The  plaintiffs  further  than  transmitting 
proofe  of  loss,  through  defendants  and  ascertaining  they  were 
received,  made  no  effort  to  collect  the  amount  of  the  policy  from 
the  Westmoreland  Insurance  Company.  The  proof  showed  it 
was  a  foreign  company,  chartered  by  the  laws  of  Virginia ;  had 
no  oflBce  at  Colonial  Beach,  or  in  Westmoreland  county,  Vir- 
ginia. The  secretary,  Jas.  D.  Virnay,  resided  in  the  city  of 
Washington,  and  was  an  employee  of  the  government.  Colo- 
nial Beach  is  a  small  village  forty  miles  from  a  railroad ;  let- 
ters addressed  to  the  company  at  that  post  office  were  remailed 
to  the  secretary  at  Washington.  The  evidence  tended  to  show 
the  company  had  no  assets  or  means  of  payment,  and  its  sub- 
stance consisted  of  its  paper  charter  which  authorized  it  to  do 
an  insurance  business. 

The  company  had  not  complied  with  the  requirements  of  sec- 
tion 10  of  act  of  April  4, 1878,  of  our  state,  establishing  an  in« 
suittnce  department.     That  section  is  as  follows : 

'^  Section  10.  No  person  shall  act  as  agent  or  solicitor  in  this 
state  of  any  insurance  company  of  another  state,  or  foreign  gov- 
ernment, in  any  manner  whatever  relating  to  risks  until  the 
provisions  of  this  act  have  been  complied  with  on  the  part  of 
the  company  or  association,  and  there  has  been  granted  to  said 
company  or  association,  by  the  commissioner,  a  certificate  of 
authority,  showing  that  the  company  or  association  is  authorized 
to  transact  business  in  this  state ;  and  it  shall  be  the  duty  of 
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every  such  company  or  associatioD,  authorized  to  transact  busi- 
ness in  this  state  to  make  report  to  the  commissioner  in  the 
month  of  January  of  each  year,  under  oath  of  the  president  or 
secretary  thereof,  showing  the  entire  amount  of  premiums  of 
every  character  and  description  received  by  said  company  or 
association  in  this  state,  during  the  year  or  fraction  of  a  year 
ending  with  the  81st  day  of  December  preceding,  whether  said 
premiums  were  received  in  money  or  in  the  form  of  notes,  cred- 
its or  any  other  substitute  for  money,  and  pay  into  the  state 
treasury  a  tax  of  three  per  centum  upon  said  premiums ;  and 
the  commissioner  shall  not  have  power  to  grant  a  renewal  of 
the  certificate  of  said  company  or  association  until  the  tax  afore- 
said is  paid  into  the  state  treasury.** 

The  company  not  having  complied  with  the  law,  and  being 
a  foreign  company,  it  was  wholly  without  authority  to  make 
contracts  of  insurance  within  Pennsylvania. 

In  section  48  of  act  of  May  1, 1876,  being  a  supplement  to 
the  act  of  1878,  it  is  thus  enacted : 

^^  The  agent  of  any  insurance  company  of  any  other  state  or 
government  which  does  not  comply  with  the  laws  of  this  com- 
monwealth, shall  be  personally  liable  on  all  contracts  of  insur- 
ance made  by  or  through  him,  directly  or  indirectly,  for  or  on 
behalf  of  any  such  company." 

The  plaintiffs,  averring  that  their  contract  with  the  West- 
moreland company  was  made  by  and  through  defendants  as 
agents  of  that  company,  brought  suit  against  them  personally 
for  the  $1,000,  the  amount  of  their  loss  covered  by  that  policy. 
The  defendants,  in  their  afSdavit  of  defense,  denied  they  were 
agents  of  the  insurance  company  and  averred  that,  in  so  far 
as  they  were  connected  with  this  contract,  they  were  agents  of 
plaintiffs. 

At  the  trial  in  the  court  below,  the  evidence  offered  on  both 
sides  was  somewhat  conflicting,  at  least  to  the  extent  of  being 
susceptible  of  contradictory  interpretations.  The  court  sub- 
mitted it  to  the  jury  to  find  the  truth,  instructing  them  if  de- 
fendants were  agents  of  plaintiffs,  there  could  be  no  recovery ; 
if,  however,  they  should  find  defendants  were  agents  for  the 
Westmoreland  company  in  procuring  the  $1,000  policy,  then 
plaintiffs  were  entitled  to  a  verdict  for  the  amount  of  it.  There 
was  a  verdict  for  plaintiffs,  and  judgment  being  entered  thereon, 
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defendants  now  appeal,  assigning  fifteen  errors,  thirteen  to  rul- 
ings of  the  court  admitting  and  rejecting  eyidence,  and  two  to 
the  chai'ge. 

The  plaintiffs  offered  to  prove  that  after  the  fire  they  made 
out  proofs  of  loss  as  to  the  Westmoreland  policy,  and  delivered 
the  same  personally  to  defendants  at  their  office  in  Braddock, 
Pa.  The  defendants,  while  not  denying  the  receipt  of  a  sealed 
package  addressed  to  the  company  at  Colonial  Beach,  did  deny, 
in  their  affidavit  of  defense,  that  they  had  any  knowledge  of 
the  contents  of  the  package,  and  therefore  the  admission  of  the 
evidence  would  tend  to  prejudice  them  before  the  jury  on  the 
main  question,  as  the  inference  might  be  drawn  that,  if  they 
were  the  agents  of  the  company  to  receive  and  transmit  proofs 
of  loss,  they  were  also  the  agents  to  make  contracts  of  insur- 
ance. 

If  the  defendants,  ignorant  of  what  it  contained,  merely  re- 
ceived from  plaintifib  a  sealed  package,  and  dropped  it  in  the 
post  office,  no  inference  that  they  were  agents  for  defendants 
any  more  than  they  were  agents  for  plaintiffs  was  warranted 
by  that  fact ;  they  were  in  no  different  situation  than  that  of 
the  messenger  who  drops  a  letter  intrusted  to  him  in  the  post 
office.  And  the  court,  in  its  ruling,  distinctly  limited  the  effect 
of  the  evidence  by  saying,  it  was  prima  facie  evidence  of  the 
fact  of  the  delivery  of  the  proofs  of  loss,  and  defendants  would 
be  entitled  to  make  any  explanation  they  saw  proper.  Plain- 
tiffs, as  precedent  to  showing  personal  liability  of  defendants 
on  the  contract,  attempted  to  show  loss  and  proof  of  its  trans- 
mission to  the  foreign  company.  In  making  this  proof,  the 
first  step  was  a  delivery  of  the  package  to  some  one,  whether 
agent  or  not,  who  mailed  it.  In  this  view,  the  evidence  was 
admissible,  and  the  court  properly  so  ruled. 

The  second  to  twelfth  assignments,  inclusive,  are  to  the  ad- 
mission of  evidence,  not  offered  to  show,  but  the  tendency  of 
which  was  to  show  the  fictitious  and  fraudulent  character  of 
the  company.  This  was  objected  to  as  irrelevant.  Plaintiffs' 
case  was  founded  on  these  two  averments :  1.  The  Westmore- 
land company  was  a  foreign  company  not  authorized  to  do 
business  in  this  state  because  of  noncompliance  with  the  stat- 
utory requirements.  2.  Defendants  were  agents  of  this  com- 
pany in  making  the  contract,  and  were  therefore  personally 
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liable  on  the  contract.  It  follows,  that  evidence  of  the  fraada- 
lent  character  of  the  company  was  irrelevant.  They  were  not 
personally  liable  under  the  statute  because  of  the  fraud,  but 
because  of  the  contract  with  the  foreign  company  which  was 
forbidden.  And  if  an  ofFer  had  been  made,  as  an  independent 
element,  to  show  the  company  was  a  fraudulent  one,  to  consti- 
tute liability  on  part  of  defendants,  the  court  should,  and 
doubtless  would  have  ruled  it  out.  The  objectionable  evidence 
is  contained  in  depositions  taken  on  commission  by  interroga- 
tories, cross  interrogatories,  and  answers  thereto.  The  depo- 
sitions are  not  printed  in  full  by  appellants,  as  they  should  have 
been,  and  it  is  difficult  to  get  before  us  the  exact  scope  of  the 
testimony  as  it  was  before  the  court  below,  where  the  whole  of 
it  was  read.  However,  plaintiffs'  counsel  and  the  court  below, 
tried  the  case  on  this  theory.  The  act  of  1876  makes  the  agent 
personally  liable  on  all  insurance  contracts  made  by  or  through 
him.  This  contract  is  to  indemnify  the  assured  to  the  amount 
of  $1,000  on  loss  by  fire,  if  due  proof  of  loss  be .  made  to  the 
company  within  thirty  dayB  thereafter.  Plaintiffs  assumed  the 
contract  liability  of  the  company,  and  therefore  of  the  agents, 
was  fixed  only  when  that  liability  was  established  by  proof  of 
loss  delivered  to  the  company  as  provided  in  the  contract,  and 
that  the  company  actually  had  its  office  in  another  state ;  there- 
fore, they  undertook  to  prove  a  delivery  to  these  defendants 
of  proof  of  loss  for  transmission  to  the  company  at  Colonial 
Beach,  Virginia,  and  by  witnesses  at  Colonial  Beach  and  Wash- 
ington, the  actual  receipt  through  the  post  office  by  the  officers 
of  the  company  of  these  proofs.  Incidentally,  and  necessarily, 
the  answers  of  the  witnesses  at  Colonial  Beach  to  proper  inter- 
rogatories, inferentially  demonstiuted  the  fraudulent  character 
of  the  whole  scheme.  The  circumstances  attending  the  offer 
should  be  first  noticed.  Mr.  Yost,  counsel  for  plaintiffs:  "I 
offer  in  evidence  the  depositions  of  Gale  Sherman."  Mr.  Hud- 
son, for  defendants :  '^  I  object  to  the  deposition,  with  the 
exception  of  the  first  question  and  answer,  and  also  object  to 
the  second  as  immaterial  and  irrelevant."  Mr.  Yost:  "The 
purpose  is  to  locate  this  company  outside  the  state  of  Pennsyl- 
vania." The  Court  to  defendants'  counsel :  "  You  admit  it  is  a 
company  that  comes  under  the  act  of  assembly?"  Mr.  Hud- 
son :  "  I  admit  if  such  a  company  is  in  existence,  and  defend- 
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ants  are  agents,  they  are  liable."  By  the  Court :  '^  Do  you 
admit  that  it  is  a  company  that  comes  under  that  act,  and  if 
they  are  agents  they  are  liable  ?  "  Mr.  Hudson :  "  That  is,  if 
they  have  not  complied  with  the  law.  I  have  no  question  that 
this  company  has  not  complied  with  the  law ;  we  do  not  admit 
that  it  is  an  incorporated  company  outside  of  the  state.  I  can- 
not admit  what  I  don't  know."  This  was  a  very  equivocal 
admission.  If  defendants  had  candidly  admitted  the  company 
was  a  foreign  corporation,  and  proofs  of  loss  had  been  trans- 
mitted to  and  received  by  it,  such  admission  would  have  shut 
out  every  word  of  the  deposition  now  objected  to ;  but  as  the . 
case  then  stood,  this  offer  by  plaintiffs  was  justified.  Mr.  Yost : 
**I  propose  to  prove  the  existence' of  this  company  outside  of 
Pennsylvania,  and  also  that  he  (the  witness)  knew  of  the  com- 
pany, and  was  the  agent  of  it  and  received  the  proofe  of  loss 
later  on  to  be  offered  in  evidence." 

The  court  in  view  of  the  theory  on  which  the  case  was  tried 
properly  ruled  such  evidence  admissible.  The  three  witnesses 
to  give  testimony  to  sustain  the  offer  resided  at  Colonial  Beach 
and  Washington.  In  testifying  to  the  location  of  the  company, 
receipt  of  the  proofs,  their  transmission  to  Washington  and 
delivery  to  the  secretary,  the  facts,  that  Colonial  Beach  was  a 
small  village  forty  miles  from  a  railway,  that  the  package  of 
proofs  was  remailed  to  Washington  and  receipted  for  by  the 
keeper  of  a  boarding  house  and  by  her  delivered  to  an  agent  of 
the  company,  left  room  for  no  other  inference  than  that  the 
company  was  fraudulent.  But  of  this  defendants  have  no  right 
to  complain,  because  by  objections  and  equivocal  admissions, 
they  imposed  on  plaintiffs  proof  of  alleged  material  facts,  from 
which  the  jury  would  draw  an  obvious  inference ;  the  facts 
being  properly  proven,  the  court  could  not  exclude  the  preju- 
dicial inference.  It  was  not  necessary  for  plaintiffs  to  go  as 
far  as  they  did,  and  fix  liability  of  defendants  by  proving  they 
— the  plaintiffs — had  after  the  fire  complied  with  every  subse- 
quent condition  imposed  upon  the  assured  by  the  contract. 
Both  parties  in  the  court  below  assumed  that  plaintiffs  must 
make  proofs  of  loss  to  the  company  within  the  time  stipulated 
by  the  policy ;  that  is,  the  right  to  demand  payment  from  the 
company  must  be  fixed  under  the  indemnity  contract  before 
defendants  could  be  called  upon  personally  to  answer  under 
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the  statute  ;  this,  in  effect,  assumed  the  liabilit}'  of  the  agents 
to  be  no  higher  than  that  of  sureties  or  guarantors  for  the 
foreign  company,  which  had  violated  the  law.  We  think  the 
statute  fairly  susceptible  of  a  more  rigorous  interpretation  as 
against  the  agents  than  this.  It  declares  the  agent  of  a  foreign 
insurance  company  which  has  not  complied  with  the  law  shall 
be  personally  liable  on  the  contracts  of  such  company.  The 
moment  the  agent  makes  a  contract  for  a  foreign  company 
which  has  neglected  to  obtain  the  proper  authority  from  the 
insurance  commissioner  to  do  business  within  the  state,  that  is 
the  inception  of  the  agent's  liability  on  the  contract  which  is 
consummated  by  the  loss  by  fire.  Proofs  of  loss  delivered  to 
him  would  be  sufiQcieiit  if  the  words  of  the  act  make  him  liable 
as  one  of  the  principals  to  the  contract.  They  do  not  declare 
he  shall  be  personally  liable  in  case  proofs  of  loss  are  furnished 
the  company  at  its  ofiQce  in  the  foreign  state,  or  in  case  the 
ofBce  of  the  company  cannot  be  found,  or  it  is  insolvent  or 
fraudulent,  but  that  he  ^^  shall  be  personally  liable  on  all  con- 
tracts made  by  or  through  him  directly  or  indirectly."  The 
contract  liability  is  complete  the  moment  the  loss  occurs,  and 
is  payable  upon  proof  thereof  to  him  who  is  answerable  there- 
for, the  agent.  And  this  view  is  practically  that  of  counsel 
for  appellant  here,  to  sustain  his  assignments  of  error  to  the 
admission  of  the  testimony  ;  but  he  embodied  no  such  proposi- 
tion in  his  objection  in  the  court  below ;  there,  it  in  effect  was, 
that  the  evidence  tended  to  prove  the  fraudulent  character  of 
the  company,  and  was  therefore  irrelevant.  If  it  was  neces- 
sary, as  was  assumed  at  the  trial,  to  prove  the  company's  ofiQce 
was  outside  the  state,  and  proofs  of  loss  reached  that  post  office, 
there  was  no  error  in  admitting  the  evidence.  The  assign- 
ments of  error  from  second  to  twelfth  inclusive  are  overruled. 
As  to  the  thirteenth  assignment,  W.  Y.  Williams,  one  of  de- 
fendants, when  on  the  stand,  was  asked  by  plaintifib  if  defend- 
ants had  not  procured  two  other  policies  &om  the  general  agents 
of  the  Westmoreland  company,  and  the  answer  was  in  the  af- 
firmative ;  afterwards,  when  recalled,  he  was  asked  by  his  own 
counsel  this  question :  ^'  Did  you  ever  or  did  your  firm  ever  act 
as  agent  for  any  company  in  Pennsylvania  that  had  not  com- 
plied with  the  law  ?  "  This  was  objected  to,  and  the  objection 
sustained.     Such  a  general  question  had  no  relevancy  to  the 
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issue  ;  the  point  in  oontroveisy  was,  whether  defendants  were 
agents  of  the  Westmoreland  in  making  this  particular  contract, 
not  what  in  the  course  of  their  business  they  had  ever  done. 
It  is  argued,  the  answer  would  have  explained  the  admission 
that  two  other  policies  had  been  taken  fit>m  the  general  agents 
of  this  company ;  if  so,  that  purpose  was  not  stated,  and  such 
answer  would  not  have  been  responsive  to  the  interrogatory. 
As  the  record  stands  before  us,  the  court  committed  no  error 
in  sustaining  the  objection. 

The  fourteenth  assignment  is  to  this  instruction  of  the  court 
to  the  jury : 

^^This  act  of  assembly  does  not  make  simply  the  general 
agents  of  the  company  liable,  it  makes  the  party  who  acts  for 
the  company  in  the  particular  transaction  liable.  It  is  not 
necessary  in  order  to  find  against  the  defendants  here,  that  you 
should  find  that  they  have  been  the  agents  of  this  company  in 
other  transactions.  If  you  find  that  they  were  the  agents  of 
that  company  in  this  particular  transaction,  that  they  were  the 
agents  by  or  through  whom  this  contract  was  had,  then  they 
would  be  liable." 

This  is  manifestly  a  correct  interpretation  of  the  intent  of  the 
legislature  from  the  language  they  used.  If  any  limitation  of 
the  penalty  to  general  agents  had  been  the  purpose,  it  would 
have  been  easy  to  say  so  by  merely  prefixing  the  adjective  to 
agent ;  the  omission  of  it  leaves  no  doubt  of  the  intention. 
And  clearly,  if  the  penalty  had  been  restricted  to  general  agents 
alone,  the  act  would,  in  large  degree,  have  failed  in  its  purpose  ; 
for  but  a  small  proportion  of  insurance  contracts  are  effected 
by  general  agents ;  nearly  all  are  solicited  by  local  agents  ;  with 
these,  the  public  deal,  and  through  them  make  their  contracts 
with  the  companies.     The  fourteenth  assignment  is  overruled. 

The  fifteenth  assignment,  that  the  verdict  is  against  the  evi- 
dence, raises  a  question  which  was  for  the  court  below,  on  a 
motion  for  a  new  trial.  The  evidence  as  to  whether  defendants 
were  agents  for  plaintiffs  to  procure  the  policy,  or  for  the  com- 
pany to  solicit  insurance  from  plaintiffs  was  clearly  for  the  jury, 
and  was  submitted  to  them  in  an  unexceptionable  charge. 

As  it  is  the  declared  policy  of  the  commonwealth  in  the  in- 
terest of  the  public  to  regulate  the  business  of  insurance,  the 
law  before  us,  if  firmly  enforced  by  the  courts,  must  tend  to  pro- 
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mote  that  policy ;  it  is  a  wholesome  law ;  works  no  hardship 
on  agents  of  honest  companies.  It  is  but  little  trouble  to  him 
who  is  about  to  negotiate  a  contract  of  insurance  with  a  prop- 
erty holder  to  ascertain  from  the  insurance  department  whether 
the  company  is  seeking  to  do  business  in  violation  of  law ;  if  it 
is,  then  he  is  dishonest  in  soliciting  for  it  a  policy ;  and  has  no 
reason  to  complain  when  personal  responsibility  is  enforced 
by  the  policy  holder.  If  the  agent  do  not  take  the  trouble  to 
inquire  as  to  the  authority  of  his  principal  to  do  business  in  the 
state,  he  will  save  money  by  not  taking  the  trouble  to  defend 
a  lawsuit  against  him  personally  on  the  contract. 
The  judgment  is  afiEumed. 


Amelia  Patterson,  Executrix  of  Andrew  Patterson,  De- 
ceased, V,  The  Peoples  Natural  Ga4s  Company,  Appel- 
lant. 

8trtet9—-Ikedr-'Be8ervati(nh--DediocU!ion, 

Plaintiif  conveyed  land  by  deed  "  excepting  and  reserving  from  this  con- 
veyance all  that  part  of  the  above  described  property  lying  within  the  lines 
of  B  street  as  laid  out  upon  the  city  plan.^*  The  street  was  not  named  as  a 
boundary  nor  referred  to  in  the  description.  It  was  not  opened  nor  were 
any  proceedings  ever  institated  to  open  it.  Some  of  plaintiif  s  grantees 
divided  their  portions  of  the  land  into  building  lots,  and  sold  them  as  front- 
ing on  B  street.  The  land  within  the  lines  of  the  street  was  graded  by 
these  grantees,  and  used  as  a  public  street  for  five  or  six  years.  HM^ 
ttiat  plaintiff  was  entitled  to  recover  damages  from  a  natural  gas  company 
which  laid  its  pipes  within  the  lines  of  the  street. 

A  dedication  to  the  public  of  the  use  of  land  must  rest  on  the  intention 
or  clear  assent  of  the  owner ;  which  may  be  manifested  by  writing,  sealed 
or  unsealed,  or  by  parol,  or  by  acts  inconsistent  or  irreconcilable  with  any 
inference  except  such  consent ;  but  the  dedication  must  be  under  such  cir- 
cumstances as  to  indicate  an  abandonment  of  the  use  to  the  community  by 
the  owner,  and  the  acts  and  declarations  to  effect  a  dedication  should  be 
unambiguous  and  unequivocal. 

Streets— Laying  pipes  under  unopened  streel^Measure  of  damages. 

In  an  action  against  a  natural  gas  company  to  recover  damages  for  laying 
pipes  within  the  line  of  an  unopened  street  belonging  to  plaintiff,  the  jniy 
may  consider  that  the  entry  or  trespass  complained  of  was  on  the  site  of  a 
lawfully  located  but  unopened  street,  the  extent  and  character  of  the  use 
maiie  of  the  land,  the  conditions  of  the  land,  and  its  availability  as  a  means 
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of  eDJoyment  or  as  a  source  of  profit,  and  the  extent  of  the  defendant's 
interference  therewith. 

PracUee,  8,  C—Beview^Harmless  error. 

The  Supreme  Ck>urt  will  not  reverse  for  harmless  error. 

Argued  Oct,  26, 1896.  Appeal,  No.  181,  Got.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Oct  T., 
1898,  No.  600,  on  verdict  for  plaintiff.  Before  Stbbrbtt,  C.  J., 
Williams,  McCollum,  Mitchell,  Dban  and  Fell,  J  J.  Af- 
firmed. 

Trespass  to  recover  damages  for  injuries  caused  by  the  laying 
of  gas  pipes  within  the  lines  of  an  unopened  street.  Before 
Mageb,  J. 

At  the  trial  it  appeared  that  on  August  18, 1884,  Andrew 
Patterson  conveyed  to  John  Reaman  a  tract  of  land  described 
as  follows : 

"  Beginning  on  the  Wly  side  of  Zulema  St.  at  the  corner  pin 
between  Lot  No.  68  and  Lot  No.  64  and  running  thence  S. 
Wly  by  the  line  of  Zulema  St.  20  ft.  to  the  corner  of  Hamilton 
St. ;  thence  by  the  N.  line  of  Hamilton  St.  200  ft.,  more  or  less, 
to  the  line  of  land  of  the  heirs  of  Samuel  McEee ;  thence  Nly 
by  said  line  of  McKee  heirs  200  ft.,  more  or  less,  to  the  line  of 
Brooks  St. ;  thence  EUy  by  Brooks  St.  24  ft.  to  the  line  of  Lot 
No.  88 ;  thence  by  the  line  of  Lot  No.  88  S'ly  95  ft. ;  thence 
E'ly  by  the  rear  line  Lot  No.  88  20  ft. ;  thence  S'ly  by  the  E. 
line  of  Lot  No.  66  60  ft.,  more  or  less,  to  the  line  of  Lot  No.  64 ; 
thence  by  the  E.  line  of  Lot  No.  64  68  ft.  to  the  place  of  begin- 
ning. 

"  Excepting  and  reserving  therefrom  and  from  this  convey- 
ance all  that  part  of  the  above  described  property  lying  within 
the  lines  of  Bates  St.  as  laid  out  in  the  Plan  of  the  City  of 
Pittsburg." 

Reaman  conveyed  the  land  to  various  parties  who  subdivided 
and  sold  it  as  town  lots  fronting  on  Bates  street.  The  owners 
of  these  lots  graded  the  street  and  used  it  as  a  public  street  for 
five  or  six  years.  In  1888  defendant  laid  its  pipe  line  within 
the  lines  of  the  street. 

C.  F.  McMahon,  a  witness  for  plaintiff,  was  asked  this  ques- 
tion :  Q.  Mr.  McMahon,  what,  in  your  opinion,  would  be  the 
worth  of  the  use  of  this  property  for  a  pipe  line  ? 
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Objected  to  as  incompetent  and  irrelevant. 

By  Mr.  Lemon :  The  yearly  worth  for  the  use  of  this  prop- 
erty as  a  pipe  line  ? 

Objected  to. 

By  the  Court :  It  is  the  use  of  this  property  while  the  tres- 
pass continues. 

Objection  overruled.    Exception,  and  bill  sealed. 

By  Mr.  Lemon:  Q.  What  would  you  consider  to  be  the 
yearly  worth  of  this  property  if  used  for  a  pipe  line  ?  A.  I  ex- 
pect it  would  be  worth  the  interest  on  the  money.  [7] 

Frank  Murray,  a  witness  for  plaintiff,  was  asked  this  ques- 
tion :  Q.  Mr.  Murray,  will  you  tell  the  jury  what  would  be  the 
fair  worth  of  the  use,  for  the  yearly  use  of  that  property  for 
pipe  line  purposes  from  the  year  1888  until  September,  1898? 

Objected  to  as  incompetent  and  irrelevant. 

Objection  overruled.    Exception,  and  bill  sealed.  [8] 

Plaintiffs  points  were  as  follows. 

1.  That  under  all  the  evidence  the  defendant  was  a  U^- 
passer  on  said  pi*emises.  Anmoer :  This  point  is  affirmed. 
There  are  three  ways  by  which  land  may  become  a  public  street 
or  highway : 

1st.  By  the  city  taking  and  appropriating  land  for  use  as  a 
public  street  or  highway  in  the  mode  provided  by  law  for  that 
purpose. 

2d.  By  dedication  or  appropriation  of  realty  by  the  owner  to 
the  use  of  the  public  and  the  adoption  thereof  by  the  public. 

3d.  By  prescription,  that  is  a  right  which  a  possessor  of  land, 
or  the  public  acquires  by  reason  of  his  adverse  possession  dur- 
ing a  period  usually  of  twenty  years,  and  rests  upon  the  pre- 
sumption of  a  grant,  which  by  lapse  of  time  has  been  lost. 

By  none  of  these  means  has  the  use  of  the  land  as  a  public 
highway  been  acquired  or  opened  to  defendant's  use.  [1] 

2.  If  entitied  to  recover  plaintiff  can  recover  the  worth  of 
the  use  of  the  property  during  the  period  so  occupied  by  the 
defendant.  Amwer :  This  point  is  affirmed.  Taking  into  con- 
sideration in  ascertaining  the  *^  worth  of  the  use,"  that  the 
entry  or  trespass  complained  of  was  on  the  site  of  a  lawfully 
located  but  unopened  street — ^the  extent  and  character  of  the 
use  made  of  the  land — the  conditions  of  land  and  its  avail- 
ability as  a  means  of  enjoyment  or  as  a  source  of  profit,  and  tbe 
extent  of  the  defendant's  interference  therewith.  [2] 
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8.  That  under  all  the  evidence  the  defendant  was  a  tres- 
passer, and  must  pay  a  reasonable  amount  for  the  use  of  the 
property  during  the  period  so  occupied  by  it,  as  damages,  and 
the  location  of  the  proposed  street  cannot  affect  the  amount  of 
such  damage.  An9wer:  This  point  I  decline  to  affirm  as  stated. 
I  am  willing  to  say  that  under  the  evidence  the  defendant  is  a 
trespasser,  and  that  the  plaintiff  is  entitled  to  at  least  nominal 
damages ;  and  that  he  is  entitled  to  such  further  damages  as 
may  be  a  reasonable  compensation  for  the  trespass  committed 
in  view  of  all  the  circumstances  and  evidence  submitted  for 
your  consideration.  [3] 

4.  That  the  plaintiff  is  entitled  to  recover  in  addition  to 
nominal  damages  whatever  damages  shall  appear  proper  to  the 
jury,  from  the  evidence,  as  compensation  for  the  unlawful  use 
and  possession  of  said  premises  by  the  defendant  for  its  pipe 
line.    AMwer:  This  point  is  affirmed.  [4] 

Defendant's  points  were  as  follows : 

1.  Under  all  the  evidence  in  the  case  the  verdict  should  be 
for  the  defendant.     Answer:  This  point  is  refused.  [5] 

2.  If  the  court  refuses  to  charge,  as  requested  in  the  defend- 
ant's first  point,  then  counsel  for  defendant  asks  the  court  to 
say  to  the  jury  that  if  they  find  from  the  evidence  that  Andrew 
Patterson,  by  his  deed  offered  in  evidence,  recognized  Bates 
street  as  a  street,  and  that  the  same,  viz :  the  land  included  in 
the  lines  of  Bates  street,  has  been  used  by  Patterson's  grantees 
and  the  public  as  a  street  since  Patterson  sold  the  land,  as 
shown  by  his  deed,  then  the  verdict  should  be  for  the  defend- 
ant. Anmoer:  This  point  is  refused.  The  facts  set  forth  are 
to  be  taken  into  consideration  in  estimating  damages,  but  I  do 
not  i*egard  the  Patterson  deed  as  a  dedication  of  the  land  for 
public  use,  nor  as  intended  as  to  such  of  the  land  within  the  lines 
of  Bates  street.  The  deed  does  give,  I  think,  under  the  law  to 
the  grantees,  the  use  of  that  portion  of  the  land  for  travel  and 
as  a  right  of  way  over  the  same,  but  the  defendant  company 
does  not  stand  in  that  relation  to  the  propeiiy.  [6] 

The  court  charged  in  part  as  follows  : 

What  was  the  use  of  the  land  in  this  way  by  the  defend- 
ant, under  the  circumstances,  reasonably  and  actually  worth 
to  the  plaintiff  by  way  of  compensation  for  the  wrong  done  ? 
The  measure  of  damages  is  not  to  be  estimated  in  my  judgment 
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upon  the  basis  of  the  most  advantageous  terms  for  the  tres- 
passer ;  when  the  entry  and  continued  use  is  wrongful  he  is  not 
entitled  to  the  same  consideration  to  be  accorded  to  one  whose 
entry  is  lawful,  and  the  use  a  matter  of  contract,  expressed  or 
implied.  An  implied  contract  is  where  it  is  not  discussed,  and 
there  can  be  contracts  of  that  kind.  You  can  let  a  man  go 
into  your  house,  and  the  implied  contract  is  that  he  is  to  pay 
what  it  is  worth ;  and  where  that  is  the  case  it  is  a  different 
state  of  affairs  than  where  your  rights  are  invaded,  and  parties 
under  such  circumstances  are  not  entitled  to  the  same  consid- 
eration to  be  accorded  to  those  who  enter  of  right. 

Verdict  and  judgment  for  plaintiff  for  $100.  Defendant 
appealed. 

Erraru  OMtigned  were,  (1-6,)  above  instructions,  quoting 
them ;  (7,  8)  rulings  pn  evidence,  quoting  the  bill  of  excep- 
tions. 

W.  S  Miller^  for  appellant. — One  of  the  principal  purposes 
of  a  street  in  a  city  is  for  the  laying  and  maintaining  of  gas  and 
water  pipes  :  McDevitt  v.  Oas  Co.,  160  Pa.  867. 

The  facts  in  this  case  are  not  similar  to  those  in  Gkimble  v. 
Phila.,  162  Pa.  418,  or  the  Brooklyn  Street  Case,  118  Pa.  640, 
and  that  class  of  cases.  Those  are  cases  where  the  grantor  in 
his  deed  recognized  the  street  as  a  boundary,  but  the  street  was 
Btill  an  unopened  street.  In  this  case  we  have  an  opened 
street — opened  and  used  as  a  street  for  the  last  ten  years  and 
upwards. 

Again,  we  contend,  that  the  conveyance  of  Patterson,  as 
made,  is  such  as  to  justify  a  purchaser  in  construing  and  be- 
lieving it  to  convey  a  good  title  to  the  street  referred  to 
therein. 

The  reservation  is  only  of  so  much  of  said  property  as  is 
contained  within  the  lines  of  Bates  street,  and  contains  no 
words  of  inheritance.  The  word  property  does  not  necessarily 
mean  the  land. 

This  is  an  action,  quare  clausum  fregit,  for  an  injury  to  the 
possession.  Now,  we  do  not  think  that  Patterson  had  such  pos- 
session when  the  pipe  line  was  laid  or  when  this  suit  was  brought 
38  would  support  his  action  of  trespass. 
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AlthoQgh  every  unlawful  entry  upon  the  premises  of  another 
is  a  trespass,  and  whether  the  owner  suffer  much  or  little,  he 
is  entitled  to  recover,  yet,  without  proof  of  actual  injury,  he 
can  only  be  allowed  nominal  damages :  Waterman  on  Trespass, 
sec  1090  ;  Shannon  v.  Burrough,  1  Hilton  (N.  Y.),  89 ;  Rose 
V.  Story,  1  Pa.  190;  Amer  v.  Longstreth,  10  Pa.  146;  Taylor 
v.  Parkhurst,  1  Pa.  190. 

W.  H.  Lemcmj  It.  C.  Duncan  with  him,  for  appellee. — ^The 
reservation  in  the  deed  certainly  gives  the  defendant  no  right 
to  the  use  of  the  proposed  street :  Gamble  v.  Phila.,  162  Pa. 
418;  Brooklyn  St.  Case,  118  Pa.  640. 

The  defendant  was  a  trespasser  pure  and  simple,  for  there 
never  was  an  ouster,  and  no  adverse  possession  of  the  fee  is 
maintained.  In  an  action  for  mesne  profits  (where  an  owner 
has  been  disseized)  the  rents  and  profits  are  to  be  distinguished 
from  damages  suffered  by  way  of  actual  injury  to  the  premises. 
Such  damages  are  recoverable  in  the  same  action :  Sedgwick  on 
Damages,  sec.  905 ;  Ward  v.  Warner,  8  Mich.  508;  Mc Williams 
V.  Morgan,  75  lU.  478, 

Opinion  bt  Mb.  Justiob  Fbll,  January  6, 1896 : 
The  defendant  justified  its  entry  upon  and  use  of  the  plain- 
tiff^s  land  for  the  purpose  of  laying  gas  pipes,  upon  the  ground 
that  the  land  had  been  dedicated  for  use  as  a  public  street.  In 
1884  the  plaintiff  sold  a  tract  of  unimproved  land  to  John  Rea- 
man.  On  the  city  plan  a  proposed  street  had  been  located 
which  passed  over  this  land.  No  steps  had  then  been  taken, 
or  have  since  been  taken,  by  the  city  or  any  one  to  open  the 
street.  It  was  merely  a  plotted  street.  From  the  conveyance 
the  plaintiff  reserved  the  land  within  the  lines  of  the  street. 
The  words  of  the  reservation  are  ^^  Excepting  and  reserving 
from  this  conveyance  all  that  part  of  the  above  described  prop- 
erty lying  within  the  lines  of  Bates  St  as  laid  out  upon  the 
plan  of  the  City  of  Pittsburgh.''  The  street  was  not  named  as 
a  boundary  nor  referred  to  in  the  description.  Reaman,  the 
plaintiff's  grantee,  divided  the  tract  and  conveyed  the  parts, 
describing  them  as  bounded  by  Bates  street.  Some  of  his 
grantees  subdivided  the  parts  they  had  purchased  into  building 
lots  and  sold  them  as  fronting  on  Bates  street.     The  land  within 
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the  lines  of  the  street  was  graded  by  these  grantees  and  osed 
as  a  public  street  This  was  the  condition  of  the  property  when 
in  1888  the  gas  pipes  were  laid,  and  it  has  remained  practically 
the  same  ever  since. 

The  mere  placing  of  the  street  upon  the  city  plan  conferred 
no  right  to  the  use  of  the  land  as  a  highway  upon  any  one. 
The  plainti£f  made  no  conveyance  by  the  implied  covenants  of 
which  the  land  was  to  be  left  open  for  the  use  of  his  grantees 
and  the  public,  and  we  find  no  act  of  his  to  justify  the  inference 
of  dedication.  He  reserved  from  the  land  described  a  part 
lying  within  the  lines  of  a  projected  street.  The  street  was 
not  opened.  No  proceedings  had  been  instituted  to  open  it. 
It  had  no  existence  except  upon  paper.  It  was  not  a  boundaiy 
and  was  not  named  in  the  description  of  the  land  conveyed. 
Before  the  conveyance  the  plaintiff  was  at  liberty  to  make  such 
use  of  the  land  conveyed  as  he  wished.  He  could  have  inclosed 
and  cultivated  it,  or  have  built  upon  it  subject  to  the  right  of 
the  city  to  take  it  without  payment  for  improvements  made 
after  notice  of  the  location  of  the  street.  None  of  these  rights 
was  lost  by  his  conveyance  and  of  course  they  could  not  be 
affected  by  the  subsequent  conveyances  of  his  grantee.  It  is 
not  the  case  of  the  right  of  way  over  a  street  named  in  the 
description  as  a  boundary,  nor  of  a  street  laid  out  by  the  grantor 
over  land  which  he  has  sold  in  lots,  nor  of  the  acquiescence  of 
the  owner  in  a  use  for  such  a  length  of  time  that  public  conve- 
nience or  private  rights  would  be  materially  affected  by  its  inter- 
ruption. There  is  nothing  in  the  evidence  upon  which  to  found 
an  implied  dedication  which  would  operate  as  an  estoppel.  ^^  A 
dedication  to  the  public  of  the  use  of  land  must  rest  on  the  in- 
tention or  clear  assent  of  the  owner ;  which  may  be  manifested 
by  writing,  sealed  or  unsealed,  or  by  parol,  or  by  acts  inconsis- 
tent or  irreconcilable  with  any  inference  except  such  consent; 
but  the  dedication  must  be  under  such  circumstances  as  to  in- 
dicate an  abandonment  of  the  use  to  the  community  by  the 
owner  ....  and  the  acts  and  declarations  to  effect  a  dedica- 
tion should  be  unambiguous  and  unequivocal."  Donaston  v. 
Payne,- 2  Smith's  Leading  Cases,  156. 

The  measure  of  damages  was  the  injury  caused  the  plaintiff 
by  the  use  to  which  his  land  had  been  subjected  by  the  de- 
fendant.    The  instruction  on  the  subject  in  the  general  charge 
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and  in  the  answers  to  the  points  was  correct,  and  the  amount  of 
the  verdict  makes  it  certain  that  the  rule  was  followed  by  the 
jury.  The  objections  to  the  admission  of  testimony  which  ap- 
pear in  the  seventh  assignment  of  error  might  well  have  been 
sustained,  as  the  questions  asked  were  wanting  in  clearness  and 
tended  to  present  a  wrong  standard  for  the  assessment  of  dam- 
ages, but  as  it  is  evident  that  they  did  no  harm  the  case  should 
not  be  sent  back. 

The  judgment  is  affirmed. 


James  W.  Campbell  v.  The  Preferred  Mutual  Accident 
Association  of  New  York,  Appellant. 

Inmrance^AooidMtinsuranee^NoHce  of  injury^ Evidence, 
In  an  action  against  an  accident  insoranoe  company,  where  defendant 
claims  that  no  notice  of  the  injury  was  sent  within  ten  days  as  required  by 
the  policy,  if  the  plaintiff  swears  positively  in  his  examination  in  chief  that 
the  notice  was  sent  within  the  ten  days,  the  case  is  for  the  jury,  although  the 
plaintiff's  testimony  on  cross-examination  is  confused  and  contradictory. 

Practice,  0.  P.—Trial^Evidenoe. 

If  there  are  several  facte  in  dispute  and  the  establishment  of  all  of  them 
is  essential  to  the  maintenance  of  the  suit,  the  defendant  who  questions  the 
sufficiency  of  the  evidence  to  support  the  plaintiffs  claim  as  to  one  of 
them  ought  in  his  request  for  instructions  to  designate  the  fact  to  which 
his  contention  applies. 

Argued  Oct.  25, 1896.  Appeal,  No.  121,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  0.  P.  No.  8,  Allegheny  Co., 
Feb.  T.,  1894,  No.  203,  on  verdict  for  plaintiff.  Before  Stbb- 
BETT,  C.  J.,  Williams,  MgCollum,  Mttohbll,  Dbak  and 
Fell,  JJ.     Affirmed. 

Assumpsit  on  a  policy  of  accident  insurance.  Before  Por- 
ter, J. 

At  the  trial,  it  appeared  that  the  plaintiff  was  injured  on 
May  7, 1892,  while  assisting  his  hired  man  to  move  a  log  of 
wood.  The  policy  under  which  he  was  insured  in  defendant's 
company  required  notice  of  the  injury  to  be  sent  to  the  com- 
pany within  ten  days  of  the  accident.  On  May  28,  1892,  the 
following  letter  was  sent  to  the  company  by  plaintiff : 
Vol.  CLXxn — 86 
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^^  Dear  Sir :  I  incloee  doctor's  certificate  of  my  condition  from 
a  very  bad  sprained  back  which  I  received  May  7ih  while  as- 
sisting my  laboring  man  to  remove  a  log." 

The  doctor's  certificate  was  as  follows : 

"PiTTSBUBGH,  May  28, 1892. 
^  This  certifies  that  Mr.  James  W.  Campbell  is  still  laid  up 
from  the  effects  of  an  injury  to  his  back,  in  the  form  of  a  sprain 
received  on  May  7th.    He  is  still  unable  to  do  any  kind  of  busi- 
ness, and  is  under  my  professional  care. 

"R.M.  Sands,  M.  D. 
"  Office  4401  Butler  St." 

Plaintiff  testified  in  his  examination  in  chief  that  the  com- 
pany had  been  notified  of  the  accident  within  ten  dajrs  of  its 
occurrence. 

On  cross-examination  plaintiff  was  shown  his  letter  of  May 
28th.,  and  was  asked  whether  that  was  the  letter  he  sent  the 
company:  A.  That  is  my  writing.  I  don't  say  that  is  my  first 
letter,  because  it  is  the  doctor's  certificate.  Q.  Well,  this  is 
not  the  doctor's  certificate.  A.  I  inclosed  it.  Q.  What  is 
the  date  of  that?  A.  May  28th.  Q.  You  said  yesterday,  I 
believe,  that  it  was  two  or  three  weeks  afterward  that  you 
notified  them  ?  A.  I  thought  so.  I  was  in  such  pain — I  can't 
say— Q-  You  still  think  so,  don't  you?  A.  What?  Q.  That 
it  was  two  or  three  weeks  afterward  before  you  notified  the 
company.  A.  It  can't  be,  according  to  that  date.  Q.  Well, 
what  is  your  impression?  A.  My  impression  is  when  I  see 
that  date  that  it  was  not.  Q.  What  was  the  date  of  your 
accident?  A.  May  7th.  Q.  What  makes  you  say  then  that 
it  could  not  have  been  two  weeks  after  the  accident  when  this 
date  is  May  28th?  A.  You  said  three  weeks.  Q.  Didn't  you 
say  yesterday  that  it  was  more  than  ten  days  after  the  accident 
when  you  sent  notice  to  the  company  ?  A.  As  I  said  yesterday, 
I  notified  Mr.  Nesbit,  I  think,  on  Tuesday.  Q.  The  notice  you 
sent  to  the  company,  wasn't  that  more  than  ten  days  after  the 
accident?  A.  I  can't  tell.  Q.  Didn't  you  state  yesterday  that 
it  was  ?  A.  I  stated  yesterday,  I  think,  to  the  best  of  my  knowl- 
edge, that  it  was.  Q.  And  isn't  it  to  the  best  of  your  knowl- 
edge to-day  that  it  was  more  than  ten  days?    A.  Yes,  sir. 

Redirect  examination :  Q.  Yon  stated  this  morning  that  you 
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thought  70U  had  written  to  the  company  during  the  week  fol< 
lowing  the  accident,  simply  notifying  them  that  you  had  been 
hurt,  and  then  on  cross-examination  you  stated  that  it  was  two 
weeks  before  you  forwarded  proof.  Tell  us  which  was  right? 
Objected  to.  Q.  What  now  is  the  best  of  your  knowledge 
and  belief  as  to  the  time  you  fTrst  wrote  to  the  company  after 
you  were  hurt  ?  A.  That  it  was  within  the  time.  Q.  Within 
what  time  ?    A.  Within  ten  days. 

By  the  Coui-t :  Q.  Within  ten  days  of  the  time  you  injured 
your  back  by  lifting?  A.  Yes,  sir;  seeing  the  date  there  sat- 
isfies me.    It  says  there  that  I  am  ^^  still  laid  up." 

By  Mr.  Edwards :  Q.  What  date  did  you  see  that  satisfied 
you  ?    A.  It  was  May  something. 

Papers  shown  witness  dated  May  28th. 

Q.  Is  that  ten  days  after  you  were  hurt  ?  A.  I  am  satisfied 
that  it  was  before  this  some  considerable  time. 

By  Mr,  Laiigfitt:  Q.  That  you  first  wrote?  A.  Yes,  sir; 
because  we  couldn't  get  the  papers  unless  there  was  mail  mat- 
ters passed  back  and  forward.  Q.  And  that  was  not  the  first 
communication?  A.  It  couldn't  have  been.  Q.  As  a  matter 
of  fact  did  you  write  between  the  date  you  were  hurt  and  that 
date  ?  A.  I  did.  Q.  And  you  are  satisfied  that  that  letter 
was  sent  within  a  week  or  ten  days  of  the  time  you  were  hurt? 
A.  Within  a  week  or  ten  days.  Q.  Would  you  testify  that  to 
the  best  of  your  knowledge  that  it  was  inside  of  ten  days  ?  A. 
Yes,  sir.  Q.  And  is  this  communication  of  May  28th  a  second 
communication  ?    A.  That  is  the  second  communication. 

By  Mr.  Edwards :  Q.  Why  you  think  that  is  because  the  cer- 
tificate you  inclosed  is  a  printed  circular  sent  by  the  company 
that  Dr.  Sands  filled  out?  A.  I  think  so.  Q.  I  show  you  ex- 
hibits Nos.  10  and  11.  A.  That's  all  right.  Q.  Didn't  you 
state  yesterday  on  the  stand  that  the  first  notice  you  gave  to 
the  company,  not  to  Mr.  Nesbit,  but  to  the  company,  was 
more  than  ten  days  after  the  accident?  A.  I  suppose  I  did. 
Q.  And  didn't  you  state  about  twenty  minutes  ago  that  it  was 
now  your  best  recollection  and  belief  that  you  did  not  send 
this  notice  or  have  it  sent  for  more  than  ten  days  after  the  acci- 
dent? A.  I  suppose  I  did.  Q.  Then,  what  changed  your 
mind  within  the  last  fifteen  minutes?  A.  Showing  me  that 
date  satisfies  me.     Q.  The  date  that  is  three  weeks  after  the 
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aooident?  A.  The  doctor  states  disdnctly  here  that  "he  is 
still  laid  up,"  which  satisfied  me  that  there  were  communica- 
tions passing  back  and  forwai-d. 

Defendant's  point  was  as  follows  : 

1.  Under  all  the  evidence,  the  verdict  most  be  in  favor  of 
the  defendant*  An9wer:  This  point  is  refused.  There  are 
questions  of  fact  which  must  be  passed  upon  by  the  jury.  [1] 

Verdict  and  judgment  for  plaintiff  for  9708.50.  Defendant 
appealed. 

•Error  assigned  was  above  instruction,  quoting  it. 

G,  W.  Williams^  Albert  J.  Edwards  with  him,  for  appeUant. — 
Notice  within  ten  days  was  an  essential  condition  of  the  con- 
tract: Trask  v.  Ins.  Co.,  29  Pa.  198;  West  Branch  Ins.  Co.  v. 
Helfenstein,  40  Pa.  289;  Edwards  v.  Ins.  Co.,  76  Pa.  378; 
Beatty  v.  Ins.  Co.,  66  Pa.  9;  Gamble  v.  Accident  Assn.,  4 
Irish,  204 ;  Gould  v.  Ins.  Co.,  184  Pa.  570. 

Where  the  plaintiff  has  so  contradicted  himself  as  to  a  ma- 
terial part  of  his  case  there  is  no  legally  sufficient  testimony  for 
the  jury  to  pass  upon :  Hyatt  v.  Johnson,  91  Pa.  196 ;  Longe- 
necker  v.  P.  R.  R.,  105  Pa.  828 ;  Cover  v.  Maney,  115  Pa.  846 ; 
McKnight  v.  Bell,  185  Pa.  878 ;  Ely  v.  R.  R.,  158  Pa.  288. 

An  alleged  waiver  to  be  effectual  must  be  such  waiver  as  the 
parties  agree  upon  in  their  contract :  Imperial  Fire  Ins.  y.  Dun- 
ham, 117  Pa.  460;  Gould  v.  Ins.  Co.,  184  Pa.  570;  Wayne^^ 
boro  Mut.  Fire  Ins.  v.  Conover,  89  Leg.  Int  54. 

J.  A.  Langfitt^  for  appellee. — Where  there  is  more  than  a 
scintilla  of  evidence  upon  a  question  of  fact  it  should  be  sub- 
mitted to  the  jury:  Gates  v.  Watt,  127  Pa.  20;  Weaver  v. 
Craighead,  104  Pa.  288. 

Opinion  by  Mb.  Justice  McCollum,  January  6, 1896 : 
The  only  question  presented  for  our  consideration  on  this 
appeal  is  whether  the  plaintiff  complied  with  the  condition  in 
his  policy  in  regard  to  notice  of  his  injury.  He  received  it 
on  the  7th  of  May  and  the  condition  required  that  he  should 
give  notice  of  it  to  the  company  within  the  next  ten  days,  or' 
forfeit  his  claim  to  compensation  for  it  under  his  policy.     It 
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was  therefore  necessary  for  the  plaintiff,  in  order  to  maintain 
his  suit,  to  show  that  the  notice  demanded  by  the  condition 
was  given  to  or  waived  by  the  company.  The  plaintiff  claimed 
and  testified  on  the  trial  that  he  gave  the  notice  within  the 
time  prescribed  by  the  condition,  and  the  verdict  shows  that 
the  jury  were  satisfied  that  he  did  so.  The  company  now  con- 
tends that  his  testimony  on  this  point  was  so  confused  and  con- 
tradictory that  the  court  ought  to  have  withdrawn  it  from  the 
jury  and  directed  a  verdict  for  the  defendant  on  the  ground 
that  the  notice  was  not  given  in  time.  Before  considering  this 
contention  on  its  merits  it  is  proper  to  note  that  while  the  com- 
pany requested  the  couit  to  say  to  the  jury  that  under  all  the 
evidence  the  verdict  should  be  for  the  defendant  it  also  requested 
an  instruction  that  if  they  found  from  the  testimony  that  the 
plaintiff  failed  to  give  the  notice  required  by  the  policy  he 
could  not  recover.  The  first  request  was  refused  and  the  sec- 
ond was  a£5rmed.  There  was  no  request  for  an  instruction 
that  the  plaintiff's  testimony  as  to  notice  was  insufficient  to 
warrant  a  finding  that  notice  was  given,  unless  the  request  for 
an  instruction  to  find  for  the  defendant  can  be  regarded  as  in- 
cluding it.  It  seems  to  us  therefore  that  the  question  presented 
on  the  appeal  was  not  fairly  raised  on  the  trial.  If  there  are 
several  facts  in  dispute  and  the  establishment  of  all  of  them  is 
essential  to  the  maintenance  of  the  suit,  the  defendant  who 
questions  the  sufficiency  of  the  evidence  to  support  the  plain- 
tiff's claim  as  to  one  of  them  ought  in  his  request  for  instruc- 
tions to  designate  the  fact  to  which  his  contention  applies.  We 
do  not  decide  that  the  failure  of  the  company  to  request  spe- 
cific instructions  on  the  point  under  consideration  is  fatal  to  their 
appeal,  because  this  is  a  matter  not  mentioned  on  the  argument 
or  in  the  papei'-books.  What  is  here  said  about  it  may  be  re- 
gai*ded  as  a  suggestion  by  the  writer  of  what  seems  to  him  as 
a  proper  practice  in  a  case  like  the  one  now  before  us. 

It  is  true  as  contended  by  the  company  that  the  plaintiff's 
testimony  in  regard  to  the  time  of  the  notice  was  somewhat 
confused  and  contradictory,  and  the  fact  that  it  was  so  fur- 
nished a  basis  for  a  persuasive  argument  to  the  jury  against  it 
But  a  careful  examination  of  it  has  failed  to  convince  us  that 
the  court  would  have  been  justified  in  withdrawing  it  from  the 
jury  and  directing  a  verdict  for  the  defendant.     The  contra- 
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dictions  in  his  testimony  affected  his  credibility  as  a  witness, 
and  the  jury  were  the  proper  judges  of  that.  We  cannot  find 
in  the  cases  cited  by  the  company  any  warrant  for  holding  that 
it  was  error  to  submit  to  the  jury  the  question  of  notice.  The 
evidence  that  it  was  properly  given  was  more  than  a  scintilla. 
The  plaintiff  testified  positively  that  it  was  g^ven  to  the  com- 
pany within  the  time  prescribed  by  the  policy.  The  jury  saw 
him  upon  the  stand  and  heard  him  testify.  The  testimony 
was  competent  and  it  was  for  them  to  say  what  weight  should 
be  given  to  it 

The  specifications  are  overruled. 

Judgment  afi&rmed. 


Andrew  Robertson  and  Thomas  Robertson  v.  The  Yough- 
iogheny  River  Coal  Co.,  Appellant. 

172        566     Mines  and  Mining— Surface  support. 

214  »548  "VHiere  the  mineral  estate  is  severed  from  the  surface  by  a  conveyance, 
the  lower  estate  passes  to  the  grantee  subject  to  the  servitude  imposed 
upon  it  by  nature  for  the  support  of  the  surface.  The  surface  owes  to  the 
lower  estate  an  easement  or  servitude  for  access.  The  lower  estates  owe 
to  each  other  and  to  the  surface  an  easement  for  support.  The  owner  of 
the  mine  must  leave  enough  of  the  mineral  in  plaoe  to  answer  the  purpose 
of  support  for  the  surface  unless  the  owner  of  the  surface  has  released  his 
right  to  support :  Jones  v.  Wagner,  66  Pa.  429. 

A  sale  of  all  the  coal  under  a  tract  of  land  is  not  in  terms  or  by  neoes- 
saiy  implication  a  release  of  the  right  to  surface  support,  and  the  role  is 
in  no  way  qualified  by  the  case  of  Sanderson  v.  The  Coal  Co.,  113  Pa.  126. 

Argued  Oct.  26,  1896.  Appeal,  No.  97,  Oct  T.,  1896,  by 
defendant,  from  judgment  of  0.  P.  No.  1,  Allegheny  Co., 
Dec.  T.,  1893,  No.  89,  on  verdict  for  plaintiffs.  Befoi*e  Stbs- 
BBTT,  C.  J.,  Williams,  MoCollum,  Mitohbll,  Dsan  and 
Fell,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  subsidence  of  surface  caused 
by  alleged  negligent  mining.     Before  Slaglb,  J. 

At  the  trial  when  J.  S.  Vankirk,  a  witness  for  defendant, 
and  a  mining  engineer,  was  on  the  stand  he  was  asked  these 
questions : 
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Q.  How  much  of  the  coal  do  you  take  out?  A.  We  en- 
deavor to  take  it  all.  Q.  Is  that  regarded  as  good  or  bad  min- 
ing? 

Objected  to. 

By  the  Court :  You  can  show  what  was  actually  done  ? 

By  Mr.  Petty :  Q.  Was  the  mining  skillfully  done  ? 

Objected  to. 

By  the  Court :  Objection  sustained  and  bill  sealed  for  defend- 
ant. [2] 

Q.  What  was  the  depth  of  the  surface  and  the  condition  of 
the  rock  over  the  coal  ? 

Objected  to  as  incompetent  and  irrelevant. 

By  the  Court :  He  has  described  that  in  a  general  way,  and 
has  a  right  to  fortify  it.     You  had  better  ask  for  the  purpose. 

By  Mr.  Ferguson :  What  is  the  purpose  ? 

By  Mr.  Petty :  The  purpose  is  (1)  to  show  that  the  surface 
over  this  particular  piece  of  coal  was  light  and  the  rock  was 
rotten  or  broken,  and  that  it  would  be  impossible  to  take  out 
the  coal  from  under  it  without  doing  some  injury  to  the  surface, 
or  to  take  it  out  properly  without  injuring  the  surface ;  and 
(2)  to  show  that  the  condition  of  the  roof  was  such  as  to  let 
the  water  through  without  all  the  coal  being  taken  out. 

Counsel  for  the  plaintiffs,  disclaiming  any  intention  to  ask 
for  punitive  damages,  object  to  the  offer ;  1st,  as  incompetent 
and  irrelevant ;  2d,  that  as  to  the  second  purpose  an  offer  of  the 
description  made  is  not  necessary  to  bring  into  evidence  facts 
relating  to  that  purpose. 

By  Mr.  Petty :  We  are  satisfied  to  have  the  offer  overruled 
as  to  the  water. 

By  the  Court :  The  objection  is  sustained  and  bill  sealed  for 
defendant.  [3] 

Counsel  for  defendant  offer  to  prove  by  the  witness  on  the 
stand,  Vankirk,  and  other  witnesses : 

First.  That  the  coal  in  question,  under  the  Robertson  farm, 
was  mined  according  to  the  approved  methods  of  mining  always 
practiced  throughout  the  bituminous  coal  region,  and  approved 
by  the  best  and  most  experienced  mining  engineers. 

Second.  That  the  method  of  mining  aforesaid  consisted  in 
mining  ont  all  the  coal  except  under  buildings  when  the  surface 
is  light,  which  permits  the  overlying  strata  to  fall  equably  to  a 
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lower  level,  and  preserves,  as  much  as  possible,  the  original  con- 
tour of  the  surface  without  material  damage  thereto. 

Third.  That  the  coal,  when  the  surface  is  light  as  in  this 
case,  cannot  be  mined  by  any  known  method  of  mining  without 
doing  some  injury  to  the  surface. 

This  is  offered  for  the  purpose  of  showing  that  the  coal  in 
this  case  was  taken  without  negligence  and  in  the  manner  con- 
templated by  the  vendors  at  the  time  the  title  thereto  was 
conveyed,  and  that  the  owners  of  the  coal,  having  a  right  to 
remove  and  take  away  all  the  coal,  are  not  responsible  for  dam- 
age, direct  or  consequential,  when  the  coal  was  mined  without 
negligence. 

And,  in  connection  with  this  offer,  to  show  title  of  defendant, 
and  the  right  to  remove  the  coal  in  question,  we  offer  deed 
of  Thomas  Weddle,  etc. 

By  Mr.  Ferguson  :  It  is  conceded  that  under  the  present  de- 
cisions of  this  state  the  deeds  offered  do  not  give  the  right  to 
mine  out  all  the  coal,  as  they  do  not  relieve  the  defendant  com- 
pany by  express  covenant  ^om  supporting  the  surfaoe. 

By  Mr.  Petty  :  Yes,  it  is  admitted  that  the  deeds  offered  do 
not  relieve  the  defendant  company  by  express  covenant  from 
supporting  the  surface. 

By  Mr.  Ferguson:  It  is  objected  to  as  incompetent  and 
irrelevant. 

By  the  Court :  The  objection  is  sustained,  and  bill  sealed  for 
the  defendant  [4] 

The  court  charged  in  part  as  follows : 

[The  owner  of  the  coal  though  he  has  a  right  to  take  it  out 
must  support  the  surface  above  ....  this  is  a  duty  devolving 
upon  the  owner  of  the  coal  who  takes  it  out  by  virtue  of  the 
relations  between  the  two  parties,  and  therefore  if  the  coal  is 
taken  out,  and  the  surface  is  injurod  in  any  way  by  reason  of 
taking  the  coal  out,  the  defendants  are  bound  to  make  that 
injury  good.  ...  It  does  not  make  any  difference  whether  the 
mining  is  done  in  the  ordinary  and  usual  way  of  mining  ooal, 
or  whether  there  is  negligence  in  the  mining  of  the  coal.  It  is 
an  absolute  right  that  the  plaintiffs  have  to  liave  their  surface 
supported,  and  if  that  support  is  interfered  with,  intentionally, 
negligently  or  otherwise,  the  plaintiffs  are  entitled  to  recover. 
And  ....  therefore,  in  this  case  the  plaintiffs  are  entitled  to 
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recover  whatever  injury  they  have  shown  to  have  been  done  to 
their  lands.]  [5] 
Defendant's  point  among  others  was  as  follows : 
That  where  conveyance  is  made  by  the  owner  of  both  land 
and  surface  of  all  the  coal  underlying  said  surface,  the  right  to 
remove  all  of  said  coal,  without  negligence,  is  implied  by  the 
terms  of  such  grant,  and  neither  the  grantee  of  the  coal,  nor 
his  successors  in  title,  are  liable  in  damages,  direct  or  conse- 
quential, resulting  from  the  removal  of  such  coal  according  to 
skillful  and  approved  methods,  to  the  owner  of  the  surface,  or 
his  successoi-s  in  title.     Answer :  Refused.  [1] 

Verdict  and  judgment  for  plaintifiEs  for  $1,850.  Defendant 
appealed. 

Errors  assigned  were,  (1, 5)  above  instructions,  quoting  them ; 
{2-4)  rulings  on  evidence,  quoting  the  bills  of  exceptions. 

John  0.  Petty^  of  Petty  ^  Friend^  for  appellant. — ^None  of  the 
deeds  severing  the  coal  from  the  surface  contain  express  words 
releasing  the  right  of  surface  support.  It  is  contended,  how- 
ever, that  upon  a  simple  grant  of  mines  the  power  to  dig  them 
is  granted,  and  in  all  other  respects  everything  which  is  neces- 
sary for  the  fair  and  reasonable  enjoyment  of  the  thing  granted 
passes.  And  when,  instead  of  mineral  property  being  granted, 
it  is  excepted  from  a  conveyance  of  land,  the  same  principles 
apply :  Shep.  Touch.  89 ;  Rowbotham  v.  Wilson,  8  E.  &  B. 
149 ;  Cardigan  v.  Armitage,  2  B.  &  C.  207 ;  Goold  v.  G.  W. 
Deep  Coal  Co.,  12  L.  T.  N.  S.  844. 

The  reasons  which  led  to  the  adoption  of  the  present  rule  of 
surface  support  in  England  never  had  existence  here  and  are 
now  practically  abandoned  there :  Humphries  v.  Brogden,  12 
Ad.  &  El.  739;  Horner  v.  Watson,  79  Pa.  242;  Sanderson  v. 
Pennsylvania  Coal  Co.,  113  Pa.  126 ;  MacSwinney  on  Mines 
and  Minerals,  339 ;  Rowbotham  v.  Wilson,  8  H.  L.  Cas.  359 ; 
Aspden  v.  Seddon,  L.  R.  10  Chan.  App.  Cas.  896 ;  Lacy  v. 
Green,  84  Pa.  614 ;  Partridge  v.  Scott,  3  M.  &  W.  220. 

The  reasons  assigned  in  Jones  v.  Wagner,  66  Pa.  429,  and 
Horner  v.  Watson,  79  Pa.  242,  for  rejecting  a  custom  which 
permitted  the  withdrawing  of  all  the  supporting  ribs  and  pil- 
lars of  a  coal  mine,  and  the  consequent  subsidence  of  the  soil. 


Digitized  by  VjOOQIC 


670  ROBERTSON  v.  COAL  CO.,  Appellant 

Argnmeota— Opinion  of  the  Conrt.  [173  PIl 

offered  to  explain  the  meaning  of  a  deed  severing  the  coal  from 
the  surface,  are  not  in  accord  with  the  present  law :  McMaster 
V.  Penn,  R.  R.,  69  Pa.  374 ;  Carter  v.  Phila.  Coal  Co.,  77  Pa. 
286 ;  Broome's  Leg.  Maxims,  920 ;  McMasters  v.  Penna.  R.  R^ 
69  Pa.  374. 

The  doctrine  of  Jones  v.  Wagner,  66  Pa.  429,  and  the  Eng- 
lish cases  therein  followed,  is  based  upon  the  maxim,  sic  utere 
tuo  ut  alienum  non  l»das,  which  has  been  modified  and  ex- 
plained by  recent  Pennsylvania  decisions,  and  which  maxim  as 
thus  modified  and  explained  does  not  justify  the  rule  of  surfaoe 
support  declared  in  Jones  v.  Wagner,  and  the  English  cases 
followed  by  it :  Han-is  v.  Ryding,  6  M.  &  W.  78 ;  Fletcher  v. 
Rylands,  3  H.  &  C.  774 ;  Penna.  R.  R.  v.  Marchant,  119  Pa. 
541 ;  Del.  &  Hudson  Canal  v.  Goldstein,  125  Pa.  246 ;  Collins 
V.  Chartiers  V.  Gas  Co.,  139  Pa.  Ill ;  Wheatley  v.  Baugh,  25 
Pa.  528. 

Where  vital  and  important  public  or  private  rights  are  con- 
cerned and  decisions  regarding  them  are  to  have  a  direct  and 
permanent  influence  in  all  future  time,  it  becomes  the  duty  as 
well  as  the  right  of  the  court  to  consider  them  carefully,  and 
allow  no  previous  error  to  continue  if  it  can  be  corrected:  Har- 
digree  v.  Mitshum,  51  Ala.  151;  Linn  v.  Minor,  4  Nev.  462; 
HoUingshead  v.  Von  Glahn,  4  Minn.  181 ;  1  Kent,  477 ;  Pratt 
V.  Brown,  3  Wis.  532 ;  Buder  v.  Van  Wyck,  1  Hill,  459 ;  Cal- 
lender  v.  Keystone  Mut.  L.  Ins.  Co.,  23  Pa.  474;  Aud  v. 
Magrunder,  10  Cal.  291 ;  Rowbotham  v.  Wilson,  8  H.  L.  C. 
359. 

J.  S»  Ferguson^  for  appellees,  was  not  heard,  and  filed  no 
printed  brief. 

Opinion  by  Mr.  Jxjstiob  Williams,  January  6, 1896 : 
Our  legal  responsibilities  grow  out  of  the  relations  we  sus- 
tain to  each  other.  If  it  were  possible  for  us  to  live  in  a  state 
of  absolute  independence  of  all  other  persons,  it  would  be  pos- 
sible for  us  to  do  as  we  pleased  with  our  own  without  consider- 
ing the  natural  consequences  of  our  conduct  as  they  might 
affect  others.  But  such  a  state  of  independence  cannot  exist 
in  civilized  society.  Our  interests  are  so  bound  up  with  the 
interests  of  those  about  us  that  it  is  to  the  advantage  of  all 
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that  we  should  each  recognize  the  relations  we  occupy  towards 
each  other,  and  the  obligations  that  spring  therefrom.  The 
maxim  ^^sic  utere  tuo  ut  alienum  non  Isedas"  expresses  this 
general  conviction  in  the  form  of  a  rule  of  civil  conduct.  It  is 
in  fact  ^*  the  golden  rule  '*  applied  to  our  business  transactions, 
or  to  such  of  them  fts  are  within  the  reach  of  the  law. 

The  cases  in  which  it  has  been  applied  by  the  courts  are  too 
numerous  for  citation  here,  and  embrace  a  wide  range  of  sub- 
jects. It  was  held  applicable  to  the  owners  of  successive  strata 
in  the  earth's  crust  in  Jones  v.  Wagner,  66  Pa.  429,  which 
appears  to  be  the  first  case  in  which  the  obligations  of  the 
owner  of  the  subjacent  estate  came  before  this  court  for  con- 
sideration. We  held  in  that  case  that  where  the  mineral  estate 
is  severed  from  the  surface  by  a  conveyance,  the  lower  estate 
passes  to  the  grantee  subject  to  the  servitude  imposed  upon  it 
by  nature  for  the  support  of  the  surface.  The  surface  owes  to 
the  lower  estates  an  easement  or  servitude  for  access.  The 
lower  estates  owe  to  eacfi  other  and  to  the  surface  an  easement 
for  support.  The  owner  of  the  mine  must  leave  enough  of  the 
mineral  in  place  to  answer  the  purposes  of  support  for  the  sur- 
face unless  the  owner  of  the  surface  has  released  his  right  to 
support.  This  rule  has  been  recognized  and  applied  in  many 
cases  among  which  are  Homer  v.  Watson,  79  Pa.  242 ;  Cole- 
man et  al.  V.  Chadwick,  80  Pa.  81 ;  Carlin  &  Co.  v.  Chappel, 
101  Pa.  848 ;  Williams  v.  Hay,  120  Pa.  485.  This  right  to 
support  may  be  released  by  apt  words  in  a  deed  of  conveyance ; 
Scranton  et  al.  v.  Phillips  et  al.,  94  Pa.  15 ;  but  such  release 
will  not  be  implied  from  language  that  does  not  necessarily 
import  it :  Williams  v.  Hay,  supra.  The  grant  of  a  mineral 
estate,  or  of  the  right  to  mine,  is  a  grant  of  the  right  to  pene- 
trate the  earth  in  search  of  the  mineral  stratum,  and  when 
found  to  quarry  and  remove  the  mineral  in  a  proper  manner. 
Such  injuries  as  are  the  necessary  result  of  this  process  do  not 
afford  a  cause  of  action  to  the  owner  of  the  surface.  If  his 
springs  are  drained  or  his  well  destroyed  as  the  natural  result 
of  the  excavation  made  to  reach  and  remove  the  coal,  he  has 
no  right  to  complain :  Bainbridge  on  Mines,  488 ;  Am.  &  Eng. 
Encyclopaedia  of  Law,  vol.  15,  p.  588 ;  Turner  v.  Reynolds,  28 
Pa.  199.  But  a  sale  of  all  the  coal  under  a  tract  of  land  is  not 
in  terms  or  by  necessary  implication  a  release  of  the  right  to 
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sarfaoe  support  any  more  thau  the  sale  of  the  first  story  of  a 
building,  two  or  more  stories  in  height,  would  be  a  release  of 
the  floor  so  sold  from  its  visible  servitude  to  the  remainder  of 
the  building.  The  release  must  be  in  either  ease  by  express 
words  or  by  necessary  implication.  It  is  thought  that  this  rule 
has  been  qualified  in  the  late  case  of  Sanderson  v.  The  Coal 
Company,  118  Pa.  126,  but  we  do  not  so  understand  it 

The  question  presented  in  that  case  was  whether  as  between 
owners  of  land  lying  along  a  stream  the  owner  of  the  upper 
tract  may  open  mines  upon  his  land  when  the  drainage  there- 
from must  necessarily  pollute  the  stream  and  render  it  unfit  for 
use  by  the  lower  owner.  We  held  that  the  lower  tract  owed  a 
servitude  for  purposes  of  drainage  to  the  tract  above  it  because 
of  its  position ;  and  that  while  the  owner  of  the  upper  tract 
was  bound  to  the  exercise  of  diligence  in  his  effort  so  to  use 
and  develop  his  own  land  as  not  to  injure  that  of  his  neighbor, 
still,  if  notwithstanding  the  exercise  of  reasonable  care  and  pre- 
caution injury  was  unavoidable,  such  injury  would  not  sustain 
an  action  for  damages.  Within  the  lines  thus  stated  Sanderson 
V.  The  Coal  Company  is  an  authority.  Under  some  circum- 
stances a  refusal  to  apply  it  might  work  a  practical  confiscation 
of  the  upper  estate  for  the  benefit  of  the  lower,  notwithstand- 
ing the  natural  servitude  under  which  the  lower  is  placed  by 
its  position.  On  the  other  hand  to  insist  upon  its  application 
under  all  circumstances  might  result  in  a  practical  confiscation 
of  the  lower  for  the  benefit  of  the  upper.  For  myself  I  would 
permit  no  general  rule  of  this  sort  to  work  confiscation  in  either 
case,  but  leave  to  a  court  of  equity  the  adjustment  of  the  terms 
and  conditions  on  which  each  could  use  his  own  so  as  to  inflict 
the  least  practicable  injury  on  the  other.  This  court  however 
is  not  disposed  at  present  to  modify  the  rule  of  Sanderson's 
case  as  it  is  stated  above.  That  rule  has  no  application  to  this 
case.  Here  it  is  the  owner  of  the  lower  or  servient  tenement 
who  invokes  it  to  defeat  a  recovery  by  the  owner  of  the  surface 
which  is  the  higher  and  dominant.  The  rule  stated  in  Jones 
V.  Wagner,  supra,  is  that  which  controls  this  case.  The  sur- 
face is  entitled  to  support  unless  its  right  thereto  has  been 
clearly  released  by  the  owner.  The  several  assignments  of 
error  do  not  require  a  separate  treatment.  They  are  overruled 
and  the  judgment  appealed  from  is  affirmed. 
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William  Hindman,  Appellant,  w.  David  Doughty. 

ArbitraHon— Justice  of  the  peace— Becord— Appeal. 

Where  parties  in  a  snit  before  a  justice  of  the  peace  agree  to  arbitrate, 
h  is  proper  and  in  the  line  of  the  duty  of  the  Jnstioe  to  enter  upon  his 
docket  the  agreement  of  the  parties,  and  the  entry  should  be  accepted  as 
yerity  until  it  is  shown  to  be  inaccurate. 

Where  in  such  a  case  it  appears  by  the  record  of  the  justice  that  the 
parties  by  their  agreement  to  arbitrate  have  mutually  waived  their  right 
of  appeal  from  the  judgment,  it  is  error  to  discharge  a  rule  to  strike  off 
an  appeal  on  a  mere  affidavit  of  defendant's  attorney  denying  that  the 
defendant  agreed  to  abide  by  the  decision  of  the  referees. 

Argued  Oct.  28,  1896.  Appeal,  No.  16,  Oct.  T.,  1896,  by 
plainti£E,  from  order  of  C.  P.  No.  1,  Allegheny  Co.,  June  T., 
1894,  No.  88,  discharging  rule  to  strike  off  appeal  from  justice 
of  the  peaee.  Before  Stbrbett,  C.  J.,  Grbbk,  Williams, 
McCoLLUM,  Mitchell,  Deak  and  Fbll,  JJ.    Reversed. 

Appeal  from  justice  of  the  peace. 

The  material  portion  of  the  transcript  is  as  follows : 

Parties  appear.  Action  for  a  settlement  on  book  account 
for  work  and  labor  done.  Account,  $367.04,  also  presents  an 
order  from  W.  Curry  on  defendant  for  $120.12,  which  defend- 
ant accepts  as  part  of  the  settlement,  plaintiff's  demand  as  a 
balance  due  up  to  date  $112.60.  Defendant  offers  as  a  set-off 
against  plaintiff's  accounts,  to  cash,  January  81,  1891,  $29.00 
cash ;  about  the  same  time,  $8.62 ;  to  cash  to  October  18, 1898, 
$28.26 ;  and  balance  due  on  a  judgment  note  and  costs  of  same, 
amounting  to  $246.44,  which  plaintiff  accepts  in  settlement. 
Parties  agi*ee  to  submit  all  mattera  in  variance  to  William 
Aber,  John  Lewis  and  Jacob  Aber  and  abide  by  their  decision. 

Arbitrators  sworn,  plaintiff  sworn,  defendant  sworn,  same 
day  referees  file  their  report.  Referees  find  for  the  plaintiff 
$66.78.  Judgment  for  plaintiff  on  report  of  referees  for  $66.73 
and  costs.     March  8th,  defendant  appeals. 

The  plaintiff  took  a  rule  to  strike  off  the  appeal,  and  the 
defendant  filed  the  following  affidavit  : 

And  now,  to  wit,  September  17,  1894,  comes  the  defendant, 
and  by  his  attorney  denies  that  he  agreed  to  abide  by  the  de« 
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cision  of  the  alleged  referees,  as  stated  iu  the  transcript  filed 
in  above  case;  that  the  allegation  in  the  said  transcript,  that 
he  agreed  to  abide  by  the  decision  of  the  referee,  is  not  trne  in 
point  of  fact. 
The  court  discharged  the  rule. 

Error  a%9ign^d  was  above  oi*der. 

J.  M.  Nevin^  for  appellant. — The  agreement  to  abide  by  tiie 
decision  of  arbitrators  or  referees  is  part  of  the  record  and 
therefore  properly  entered  into:  Boolean  v.  Phillips,  1  Ash- 
mead,  92 ;  Rheem  v.  Allison,  2  S.  &  R.  118 ;  Cahill  v.  Benn, 
6  Binn.  99 ;  Bingham  v.  Guthrie,  19  Pa.  424. 

J.  F,  Edmundsony  for  appellee,  cited :  Act  of  March  20, 1810, 
5  Sm.  L.  181;  act  of  April  26,.  1866,  P.  L.  804;  act  of 
March  26, 1814,  6  Sm.  L.  208. 

Opinion  by  Mr.  Justiob  MoGollum,  January  6, 1896 : 
The  transcript  of  the  record  made  by  the  magistrate  shows 
the  institution  of  a  suit  before  him,  an  agreement  by  the  parties 
**  to  submit  all  matters  in  variance  to  William  Aber,  John  Lewis 
and  Jacob  Aber  and  to  abide  by  their  decision,"  a  hearing  be- 
fore the  arbitrators  and  a  report  by  them  on  which  the  magis- 
trate entered  a  judgment  for  the  plaintiff.  From  the  judgment 
so  entered  the  defendant  appealed  to  the  court  of  common  pleas, 
where  a  rule  was  taken  by  the  plaintiff  to  show  cause  why  the 
appeal  should  not  be  stricken  off.  This  rule  was  grounded  on  the 
agreement  of  the  parties  to  abide  by  the  decision  of  the  arbitra- 
tors. A  denial  of  the  agreement  as  written  by  the  magistrate 
on  his  docket  was  interposed  in  this  form :  ^^  And  now,  to  wit, 
September  17, 1894  comes  the  defendant  and  by  his  attorney 
denies  that  he  agreed  to  abide  by  the  decision  of  the  referees 
as  stated  by  the  transcript  in  the  above  case ;  that  the  allega- 
tion in  the  said  transcript  that  he  agreed  to  abide  by  the  de- 
cision of  the  referee  is  not  true  in  point  of  fact."  Appended 
to  this  denial  was  an  affidavit  by  the  attorney  who  said  ^^  the 
facts  set  forth  in  the  above  statement  are  true  to  the  best  of  his 
knowledge  and  belief."  With  nothing  before  it  but  the  tran- 
script and  the  denial  of  part  of  the  agreement  shown  by  it  the 
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court  discharged  the  rule  to  show  cause,  and  from  the  order 
discharging  it  this  appeal  was  taken.  The  question  presented 
by  the  appeal  is  whether  the  action  of  the  court  was  warranted 
by  the  record  before  it. 

It  was  proper  and  in  the  line  of  his  duty  for  the  magistrate 
to  enter  upon  his  docket  the  agreement  of  the  parties,  and  the 
entr}'  should  have  been  accepted  as  verity  until  it  was  shown 
to  be  inaccurate.  On  the  face  of  the  transcript  it  appeared  to 
the  court  that  the  parties  by  their  agreement  had  mutually  sur- 
rendered or  waived  their  right  to  appeal  from  the  judgment. 
As  the  defendant  alleged  inaccuracy  in  the  statement  of  the 
agreement  the  burden  of  supporting  the  allegation  by  compe- 
tent evidence  was  on  him.  This  burden  could  not  be  discharged 
by  his  mere  denial  that  the  agreement  contained  a  stipulation 
to  abide  by  the  decision  of  the  arbitrators.  We  think  there- 
fore that  the  learned  court  erred  in  discharging  the  rule. 

The  judgment  is  reversed  and  the  rule  to  show  cause  is  now 
made  absolute. 


John  H.  Hoofstitler  and  Christian  L.  Stoner,  Surviving 
Executors  of  the  last  will  and  testament  of  Jacob 
Hostetter,  deceased,  Appellants,  v.  D.  Herbert  Hos- 
tetter.  Administrator  of  David  Hostetter,  deceased, 
and  Charles  W.  Cooper,  Surviving  Executor  of  the 
last  will  and  testament  of  George  W.  Smith,  deceased. 

EquUy^EguUy  praoUoe^AmendmerU  of  biU— Delay. 

Plftintiffs  in  a  bill  in  equity  will  not  be  permitted  to  amend  their  bill 
after  a  delay  of  several  years  and  after  the  testimony  of  both  sides  has 
been  taken. 

BquUy^EquUy  pracHc&— Delay  in  taking  tesiimony^Bules  of  court. 

Where  a  role  of  court  provides  that  if  the  parties  shall  fail  to  present 
to  a  master  for  bearing  the  matter  referred  for  twenty  days  after  such 
reference,  the  order  appointing  the  master  shall  become  void,  and  the 
plaintiffs  in  a  bill  in  equity  delay  to  ofTer  testimony  for  more  than  twenty 
days,  and  the  testimony  is  taken  **  pursuant  to  agreement,^*  the  court  will 
not,  after  three  years  and  after  the  testimony  has  all  been  taken  and  the 
master^s  report  filed,  grant  plaintifib^  motion  to  strike  from  the  record  the 
master^s  report  and  the  testimony. 
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Argued  Oct.  28,  1896.  Appeal,  No.  24,  Oct.  T.,  1895,  by 
plainii£E8,  from  decree  of  C.  P.  No.  1,  Allegheny  County, 
Dec.  T.,  1890,  No.  124,  on  bill  in  equity.  Before  Stbb- 
RBTT,  C.  J.,  Grbbn,  Williams,  McCollum,  Mitohbll, 
Dean  and  Fbll,  JJ.    AflBrmed. 

Bill  in  equity  to  declare  void  an  assignment  of  a  secret  recipe 
for  the  manufacture  of  Dr.  J.  Hostetter's  Stomach  Bitters  al- 
leged to  have  been  made  by  Jacob  Hostetter  to  David  Hoe- 
tetter  on  February  17, 1858. 

The  bill  alleged  that  at  the  time  the  assignment  was  made 
Dr.  Jacob  Hostetter  was  an  imbecile. 

The  bill  was  filed  on  September  28, 1890.  Defendants  filed 
theii*  answer  on  November  26, 1890,  and  on  April  11,  1891, 
W.  E.  Jennings,  E^q.,  was  appointed  examiner  and  master. 
Nothing  further  was  done  until  June  8, 1891,  when  the  parties 
met  and  ^^ pursuant  to  agreement'*  proceeded  to  take  testimony. 

After  the  testimony  was  taken,  the  plaintiffs  on  May  26, 
1898,  filed  a  petition  for  permission  to  amend  their  bill. 

On  September  18,  1898,  the  court  made  an  order  refusing  to 
permit  the  amendment.  On  May  28, 1894,  the  master's  report 
was  filed.  On  May  26,  1894,  plaintiffs  made  the  following 
motion : 

^^  And  now,  to  wit,  26th  of  May,  1894,  the  plaintiffs  by  their 
attorney,  Levi  Bird  Duff,  move  the  court  to  strike  from  the 
record  the  report  and  testimony  filed  on  the  23d  day  of  May, 
1894,  by  W.  K.  Jennings,  Esq.,  under  the  order  of  reference 
of  April  11, 1891,  for  the  following  reasons : 

^^  1.  The  parties  having  failed  to  present  to  W.  E.  Jennings^ 
Esq.,  for  hearing  the  matter  referred  for  twenty  days  after  said 
reference  and  the  said  W.  E.  Jennings,  B^q.,  having  failed  to 
proceed  under  said  reference  for  twenty  days  after  the  making 
thereof,  the  order  of  April  11, 1891,  appointing  said  W.  E.  Jen- 
nings, E^q.,  master  became  and  was  null  and  void,  and  the 
same  was  vacated  without  further  order,  under  Rule  17,  court 
of  common  pleas.  No.  1,  and  the  said  W.  E.  Jennings,  Esq.^ 
had  no  authority  to  proceed  and  did  not  proceed  under  said 
order,  and  had  no  authority  to,  and  cannot  return  the  testimony^ 
and  report  the  facts  and  form  of  decree  under  said  order. 

^^2.  There  was  no  agreement  made,  nor  does  any  agreement 
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or  stipulation  appear  by  the  record,  or  in  the  report  prepared 
by  hira,  whereby  said  W.  K.  Jennings,  Esq.,  was  authorized  to 
report  the  facts  to  the  court,  together  with  the  form  of  decree. 

"  8.  There  was  no  agieement  made,  nor  does  any  agreement 
or  stipulation  appear  by  the  recoi-d,  or  in  the  report  prepared 
by  him,  whereby  said  W.  K.  Jennings,  Esq.,  was  authorized  to 
return  to  court  the  testimony  taken  before  him. 

"4.  The  said  W.  K.  Jennings,  Esq.,  not  having  made  report 
on  the  matter  referred,  within  six  months  after  the  commence- 
ment of  the  proceedings  before  him,  nor  within  sixty  days 
thereafter,  with  the  written  consent  of  the  parties  in  interest, 
and  the  time  for  hearing  and  making  report  not  having  been 
extended  by  the  court,  the  said  W.  K.  Jennings,  Esq.,  was  not 
authorized  under  said  order  of  reference  to  return  to  court  tl)e 
testimony  taken  before  him,  nor  to  report  the  facts  and  form 
of  decree." 

Rule  of  court  XVII.  is  in  part  as  follows : 

"  Whenever  reference  of  any  matter  shall  be  made  to  a  master 
to  examine  and  repoi-t  thereon,  if  the  parties  shall  fail  to  pre- 
sent to  him  for  hearing  the  matter  referred  for  twenty  days 
after  such  reference,  the  order  appointing  the  master  shall  be- 
come and  be  null  and  void  and  the  same  be  taken  as  vacated 
without  further  order. 

"  The  master  after  such  reference  is  brought  before  him  shall 
proceed  without  delay  to  hear  the  matter  i-eferred  and  make 
report  thereon  to  court  within  six  months;  the  master,  how- 
ever,  having  the  right  with  the  written  consent  of  the  parties 
in  interest  or  their  attoi-ney  to  extend  the  time  for  a  further 
term  of  sixty  days.  The  time  for  hearing  and  making  report 
will  not  be  extended  by  the  court  except  upon  petition  filed 
setting  out  proper  cause  therefor.  The  master  shall  keep  and 
return  regular  minutes  of  his  proceedings  showing  the  differ- 
ent sessions  and  the  length  of  time  actually  consumed  and  the 
names  of  witnesses  examined  at  each  meeting  and  the  cause  of 
the  delay,  if  any,  so  that  the  court  must  adjust  the  amount  for 
the  costs  and  expenses,  and  direct  how  the  same  be  paid." 

The  court  made  an  order  dismissing  plaintiffs'  motion  to 
strike  off  the  master's  report  and  testimony. 

The  Court  said:  It  is  very  apparent  tliat  under  the  rule  re- 
ferred to  in  these  exceptions  the  appointment  of  the  master 
Vol.  clxxii — 87 
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was  void  after  six  months  unless  the  party  now  complaining 
shall  be  held  to  have  waived  the  right  to  complain  of  the  non- 
compliance with  the  rule. 

But  it  would  be  contrary  to  all  our  practice  to  hold  that 
after  the  parties  had  gone  on  for  nearly  three  years,  to  wit, 
from  June  23, 1891,  the  time  of  firat  hearing  before  the  master, 
until  April  27,  1894,  the  time  exceptions  were  filed  to  his  re- 
port, without  complaint  or  exception,  to  now  strike  the  report, 
etc.,  oflE  from  the  record.  The  party  now  complaining  did  not 
finish  his  testimony  till  long  after  the  six  months  had  expired, 
and  to  now  let  him  take  advantage  of  his  own  delay  would  be 
intolerable,  and  if  it  is  necessary  an  order  will  now  be  made 
nunc  pro  tunc  extending  the  time  so  as  to  bring  the  case  within 
the  rule  of  court. 

Order  to  strike  off  refused. 

On  October  23^  1894,  the  court  entered  a  decree  dismissing 
the  bill. 

Errors  assigned  were,  (1)  order  refusing  to  permit  amend- 
ment ;  (2)  lef using  to  strike  from  record  the  report  and  testi- 
mony ;  (5)  decree  dismissing  bill. 

Levi  Bird  Duff  and  F.  E.  Andrews^  J,  D.  Andrews  and 
0.  F.  Woodruff  with  them,  for  appellants. — The  amendment 
should  have  been  allowed :  2  Roberts'  Digest  of  British  Stat- 
utes, 27 ;  Iredell  v.  Klemm,  17  W.  N.  C.  426 ;  10  Story's 
Equity  Pleading,  260,  898 ;  Fellows  v.  Fellows,  4  Cowen,  682 ; 
Brinkkerhoff  v.  Brown,  6  John.  Ch.  139;  Andrew  Stephens' 
Proceedings,  sec.  17 ;  Cox  v.  Tilghman,  1  Wharton,  282 ; 
Davis  V.  N.  Y.,  L.  E.  &  W.  R.  R.,  110  N.  Y.  646  ;  act  of  1864, 
Pur.  Dig.  785,  PI.  62;  Wilhelm's  App.,  79  Pa.  120;  Dick's 
App.,  106  Pa.  589. 

The  report  and  testimony  should  have  been  stricken  from 
the  record  :  Brennen's  Est.,  65  Pa.  16  ;  Backus'  App.,  58  Pa. 
186  ;  Phillips'  App.,  68  Pa.  130 ;  Wormlls'  App.,  110  Pa.  849. 

D.  T.  Watson^  Johns  Mc  Cleave  with  him,  for  appellee. — The 
amendment  was  properly  refused:  Brotzman's  App.,  119  Pa. 
645 ;  O'Malley  v.  O'Malley,  11  W.  N.  C.  39 ;  Dougherty  v. 
Murphy,  10  Phila.  609;  Iredell  v.  Klemm,  17  W.  N.  C.  426  ; 
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Toomey  v.  Hughes,  25  W.  N.  C.  66 ;  Seymour  v.  The  Long 
Dock  Co.,  17  N.  J.  Eq.  169;  Daniel's  Chancery  PL  &  Pr. 
vol.  1,  417 ;  Mitford  &  Tyler's  P1.&  Pr.  415 ;  1  Beach's  Mod- 
ern Equity  Practice,  159 ;  Turner  v.  Berry,  3  Oilman,  541. 

The  court  properly  refused  the  motion  of  plaintiffs  to  strike 
from  the  record  the  report  and  testimony  filed  on  the  23d  day 
of  May,  1894,  by  W.  K.  Jennings,  Esq. ;  Gibbon's  App.,  104 
Pa.  587 ;  City  v.  McMannis,  42  Leg.  Int  160. 

Per  Cubiam,  January  6, 1896 : 

In  view  of  the  circumstances,  the  action  of  the  court,  in  re- 
fusing plaintiffs'  application  for  leave  to  amend  their  bill,  was 
free  from  error.  The  delay  of  several  years  in  making  the  ap- 
plication was  very  great,  and,  moreover,  it  was  not  made  until 
after  the  testimony  on  both  sides  was  taken.  It  would  be  con- 
trary to  every  recognized  precedent  to  allow  an  amendment  in 
such  a  case:  Story's  Eq.  PI.  sec.  887:  1  Dan.  Ch.  PL  &  Pr. 
417 ;  1  Beach's  Eq.  Pr.  sec.  159 ;  6  Am.  &  Eng.  Ency.  of  Law, 
807. 

For  like  reasons,  the  refusal  of  plaintiffs'  motion  to  strike 
from  the  record  the  masters'  report  and  the  testimony  was 
entirely  proper.  THe  delay  was  at  plaintiffs'  request  and  the 
taking  of  testimony  was  "  pursuant  to  agreement."  As  stated 
by  the  court  below :  ^^  to  now  let  them  take  advantage  of  their 
own  delay  would  be  intolerable,  and  if  necessary  an  order  will 
now  be  made  nunc  pro  tunc  extending  the  time  so  as  to  bring 
the  case  within  the  rule  of  court."  It  is  unnecessary  to  express 
any  opinion  as  to  the  validity  of  the  rule  thus  referred  to. 

We  find  nothing  in  any  of  the  other  specifications  of  error 
that  would  justify  a  reversal  or  modification  of  the  decree ; 
nor  do  we  think  that  either  of  them  involves  any  question  that 
requires  discussion.     They  are  all  dismissed. 

Decree  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  the  plaintiffs. 
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213      ^99  Samuel  Giffin  v.  South  West  Pennsylvania  Pipe  Lines, 
"""""""^  Appellant. 

[Marked  to  be  reported.] 

Actiona—  Trover  and  conversion— OhaUels  severedfromfreehold— Adverse 
possession. 

Trover  and  conversion  is  not  the  proper  remedy  to  recover  the  value  of 
chattels  severed  from  the  soil,  while  the  soil  itself  at  the  moment  of  sev- 
erance was  in  the  adverse  possession  of  another. 

AcUon — Assumpsit— OH— Adverse  possession — Pipe  lines. 

A  part  owner  of  oil  land  cannot  maintain  an  action  of  assumpsit  against 
a  pipe  line  company  to  recover  the  value  of  oil  delivered  to  the  company  by 
a  person  in  possession  of  the  land  and  holding  adversely  to  the  plaintiff. 

Pipe  line  companies— Common  carriers— Agents. 

A  pipe  line  company  is  a  common  carrier  bound  to  receive  and  trans- 
port, for  all  persons  alike,  all  goods  intrusted  to  its  care,  and  is  not  in  any 
sense  to  be  deemed  an  agent  for  the  persons  committing  oil  to  its  care, 
with  power  either  to  affect  by  its  acts  or  declarations,  the  nghts  of  custom- 
ers, or  to  conserve  the  litigated  claims  or  rights  of  customers  as  between 
them  and  other  persons. 

Where  a  pipe  line  company  receives  oil  from  land  in  the  possession  of 
the  consignor,  it  is  bound  to  deliver  the  oil  to  tho  consignor,  although  the 
oil  is  claimed  by  another  person  who  was  formerly  in  possession  of  the 
land  and  had  delivered  oil  from  the  land  to  the  pipe  line  company. 

Argued  Oct.'  28,  1895.  Appeal,  No.  80,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  No.  3,  Allegheny  County, 
Aug.  T.,  1892,  No.  306,  on  verdict  for  plaintiff.  Before  Ster- 
RETT,  C.  J.,  Gkeen,  Williams,  McCollxjm,  Mitchell,  Dean 
and  Fell,  JJ.     Revei^sed. 

Assumpsit  to  recover  the  value  of  oil  claimed  by  plaintifif. 
Before  McClung,  J. 

At  the  trial  it  appeared  that  the  defendant  is  a  coi*poration 
engaged  in  the  business  of  transporting  and  storing  oil  for  the 
public  by  means  of  pipe  lines  and  tanks.  In  the  course  of  its 
business  it  received  for  transportation  and  storage  from  a  cer- 
tain piece  of  land  at  McDonald,  in  Washington  county,  known 
as  the  Juvenal  Deschamps  lot,  during  the  months  of  April  and 
May,  1892,  certain  quantities  of  oil,  amounting  in  the  aggregate 
to  over  4000  barrels,  being  oil  which  had  been  produced  from 
said  premises  through  an  oil  well  drilled  thereon. 
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The  plaintiff  claimed  that  a  part  of  this  oil,  that  is,  234.87 
bari*els,  belonged  to  him,  and  demanded  it  from  defendant. 
The  defendant,  however,  had  been  notified  by  P.  C.  Friend, 
receiver  of  the  Liberty  Oil  Company,  Limited,  that  this  oil 
belonged  to  the  Liberty  Oil  Company,  Limited,  and  said  re- 
ceiver had  demanded  the  delivery  thereof  to  himself.  Upon 
receipt  of  this  notice  and  demand,  the  defendant  placed  this 
oil  in  its  disputed  oil  account,  in  order  that  it  might  be  held 
until  an  investigation  could  be  made,  and  the  defendant  could 
ascertain  to  whom  delivery  should  be  made.  Upon  investigat- 
ing the  matter,  the  defendant  was  satisfied  that  at  the  time 
the  oil  was  produced  and  received  by  the  defendant,  the  prem- 
ises were  in  the  possession  of  the  receiver  and  refused  to  de- 
liver to  plaintiff,  and  did  deliver  to  the  receiver. 

The  evidence  relating  to  the  possession  of  the  land  is  quoted 
at  length  in  the  opinion  of  the  Supreme  Court. 

Defendant's  points  were  as  follows : 

1.  That  under  all  the  evidence,  the  verdict  must  be  for  the 
defendant.     Answer :  This  is  refused.  [1] 

2.  If  the  court  refuse  to  charge  as  above  requested,  then  it 
is  respectfully  requested  to  charge :  That  if  the  jury  find  from 
the  evidence  that  P.  C.  Friend,  receiver,  was  in  the  actual  pos- 
session of  the  interest  in  the  leasehold  pi*emises  from  which  the 
oil  in  question  was  produced,  under  claim  of  title  during  the 
time  said  oil  was  produced,  and  so  notified  the  defendant,  the 
verdict  must  be  for  the  defendant.  Answer:  This  is  afiirmed. 
You  will  recollect,  in  connection  with  that  aflSrraance,  the  evi- 
dence to  rebut  that  claim  of  exclusive  possession  which  I  have 
suggested  to  you  in  the  fact  that  it  is  alleged  that  this  pipe 
line,  still  acting  as  the  agent  of  the  plaintiff,  was  to  a  certain 
extent  already  in  possession,  or  was  in  possession  for  the  pur- 
pose of  carrying  off  this  oil.  [2] 

Verdict  and  judgment  for  plaintiff  for  $149.18.  Defendant 
appealed. 

Errors  assigned^  ftmong  others,  were  (1,  2)  above  instruc- 
tions, quoting  them. 

A.  Leo.  Weil,  JTenry  A,  Miller  and  C.  M.  Thorp  with  him, 
for  appellant. — The  defendant  was  bound  to  deliver  the  oil^ 
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which  was  the  subjectrmatter  of  this  suit,  to  the  person  who 
was  in  possession  of  the  land  from  which  it  was  produced  at  the 
time  of  its  production :  Nat.  Ti*ansit  Co.  v.  Weston,  121  Pa. 
485 ;  Mather  v.  Trinity  Church,  8  S.  &  R.  608 ;  Baker  v. 
HoweU,  6  S.  &  R.  476  ;  Brown  v.  CaldweU,  10  S.  &  R.  114 ; 
Lewis  V.  Robinson,  10  Watts,  838 ;  Lehman  v.  Kellerman,  65 
Pa.  489. 

That  the  plaintiff  was  not  in  possession  and  that  Mr.  Friend, 
the  receiver  of  said  Liberty  Oil  Company,  Limited,  the  person 
to  whom  defendant  delivered  the  oil,  was  in  adverse  and  ex- 
clusive possession,  clearly  appears  from  the  testimony. 

JV.  W.  Shafer^  J,  B.  Chapman  with  him,  for  appellee. 

Opinion  by  Mr.  Justice  Green,  January  6, 1896  : 
There  is  no  doubt  whatever  that  P.  C.  Friend  as  receiver  of 
the  Liberty  Oil  Company,  Limited,  did  in  point  of  fact  assume 
to  take  possession  of  the  well  in  question  from  and  after  Jan- 
uary 16, 1892,  and  conducted  the  operations  at  the  well,  employ- 
ing and  paying  the  men  from  the  time  of  his  appointment  as 
receiver.  The  testimony  as  to  his  actually  taking  possession  of 
the  well  is  so  positive,  and  proved  by  so  many  witnesses,  and 
really  disproved  by  none,  that  it  must  be  assumed  as  an  estab- 
lished fact.  T.  D.  Casey,  one  of  the  owners,  testified  as  follows 
on  this  subject:  Q.  You  were  a  member  of  the  Liberty  Oil 
Company,  Limited,  were  you?  A.  Yes,  sir.  Q.  I  believe 
you  were  president  of  the  Liberty  Oil  Company.  A.  Yes,  sir. 
Q.  State  who  was  in  possession  of  this  well  on  the  Juvenal  Des- 
cliamps  lot,  McDonald  borough,  Washington  county,  in  which 
Mr.  Giffin  claims  this  interest,  in  December,  1891,  and  January, 
1892?  A.  The  Liberty  Oil  Company,  Limited.  Q.  Who  de- 
livered  possession  of  it  to  Mr.  Friend,  receiver  of  the  Liberty 
Oil  Company,  Limited  ?  A.  The  Liberty  Oil  Company,  Lim- 
ited, delivered  him  possession.  Q.  State,  if  you  know,  whether 
Samuel  Giffin  at  any  time  had  possession  of  this  property? 
A.  Not  that  I  know  of.  Q.  What  interest  did  the  Liberty  Oil 
Company,  Limited,  own  in  this  well  ?  A.  They  owned  all  but 
one  eighth.  .  .  .  Q.  Who  had  possession  of  the  other  eighth? 
A.  Well,  C.  S.  Vezie,  I  believe.  Q.  Who  drilled  this  well  on 
the  Descamps  lot?    A.  Charles  S.  Vezie.     Q.   For  whom? 
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A.  For  the  Liberty  Oil  Company,  Limited.  Q.  Who  built  the 
oil  rig  over  this  well;  who  bad  it  built?  A.  The  Liberty  Oil 
Company,  Limited.  Q.  Who  paid  for  the  materials — boilers, 
engine,  casing  and  tubing — that  went  into  the  well?  A.  The 
Liberty  Oil  Compa-ny,  Limited.  Q.  Who  paid  the  expenses  of 
operating  the  well  up  till  the  time  it  was  delivered  to  P.  C. 
Friend,  receiver?    A.  The  Liberty  Oil  Company,  Limited. 

Mr.  Friend  the  receiver  testified  that  he  was  the  receiver  of 
the  Liberty  Oil  Company,  Limited,  and  was  asked :  Q.  State 
who  was  in  posseission  of  this  well  on  the  Descamps  lot,  Wash- 
ington county,  McDonald  borough,  in  April  and  May,  1892? 
A.  I  had  possession  of  it  at  that  time  as  receiver.  Q.  How 
long  had  you  had  possession  of  it?  A.  From  my  appointment 
in  the  early  part  of  January,  1892.  Q.  Until  when  ?  A.  Until 
I  sold  and  disposed  of  the  property  in  1893.  Q.  During  this 
time  was  any  one  else  in  possession  of  this  property?  A.  No, 
sir.  Q.  Who  employed  the  men  who  were  at  work  upon  the 
property?  A.  I  did.  Q.  Who  paid  them?  A.  I  did.  Q.  State 
if  you  notified  the  pipe  line  as  to  any  claim  to  oil  from  this  well  ? 
A.  I  did ;  yes,  sir.  Q.  State  what  notice  you  gave  them?  A.  I 
notified  them  that  the  property  had  come  into  my  hands  through 
the  court  as  receiver.  .  .  .  Q.  Who  put  you  ia  possession  of 
this  property  ?  A.  I  took  possession  of  that  property  under  my 
appointment  as  receiver.  Q.  But  who  delivered  the  possession 
to  you  ?  A.  Why  Mr.  Casey,  and  Mr.  Wallace  and  Mr.  Stur- 
geon and  Mr.  Vezie  at  that  time.  Q.  You  mean  the  Liberty 
Oil  Company,  Limited  ?  A.  The  Liberty  Oil  Company,  Lim- 
ited. Q.  They  constituted  at  that  time  the  board  of  managers 
of  the  Liberty  Oil  Company,  Limited,  did  they?  A.  Yes,  sir. 
Q.  You  mean  Mr.  Casey,  Mr.  Sturgeon  and  Mr.  Wallace? 
A.  Yes,  sir.  Q.  During  the  time  you  were  in  possession  of 
this  property  as  receiver,  state  if  Mr.  Giffin  had  possession  of 
the  property,  to  your  knowledge,  in  any  manner?  A.  Why, 
no  sir,  he  did  not. 

C.  S.  Vezie  was  asked :  Q.  You  were  in  possession  of  this  prop- 
erty in  January  and  February,  1892?  A.  Yes,  sir.  Q.  For 
whom  did  you  hold  possession ;  for  whom  were  you  work- 
ing ?  A.  I  was  working  for  the  Liberty  Oil  Company.  Q.  I 
say  in  January,  1892,  for  whom  were  you  working?  A.  For 
P.  C.  Friend.     Q.  And  in  February?    A.  Yes,  sir.     Q.  You 
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were  superintending  for  him  at  that  time?  A.  Yes,  sir. 
Cross-examined.  Q.  Well  were  you  in  possession  of  the  proj)- 
erty  before  Mr.  Friend  took  possession  ?  A.  Yes,  sir.  Q.  For 
whom  were  you  working  then  ?  A.  Well  I  had  an  interest 
there,  and  I  ^yas  working  for  myself  and  all  the  rest  of  them. 
Q.  Who  were  the  rest  of  them  ?  A.  Mr.  Casey,  Mr.  Wallace, 
Mr.  Sturgeon  and  Mr.  Welsh  and  myself.  Q.  Then  at  the 
time  the  receiver  took  possession  you  were  in  possession  for 
these  parties  and  for  yourself  ?  A.  Yes,  sir.  Q.  Were  you  in 
possession  for  them  as  the  Liberty  Oil  Company,  Limited,  or  in- 
dividually. A.  Why  it  was  called  the  Liberty  Oil  Company. 
The  assertion  made  in  the  appellee's  counter  statement  that 
there  were  two  separate  companies,  one  called  Liberty  Oil- 
Company  and  the  other  called  Liberty  Oil  Company,  Limited, 
and  that  the  well  in  question  was  a  different  well  from  the  one 
claimed  by  the  Liberty  Oil  Company,  Limited,  is  entirely  un- 
supported by  any  testimony  and  is  manifestly  incorrect.  The 
whole  of  the  testimony  shows  beyond  all  question  that  there 
was  but  one  well  about  which  there  was  controversy,  and  that 
is  the  very  well  which  was  actually  taken  possession  of  by  Mr. 
Friend  as  receiver  of  the  Liberty  Oil  Company,  Limited.  It 
was  the  oil  from  that  well  that  was  in  dispute,  and  of  that  well 
the  plaintiff  did  not  have  possession  in  any  sense  at  any  time 
after  the  receiver  took  possess*  ;on.  The  plaintiff  was  examined 
in  his  own  behalf  and  he  states  nothing  in  contmvention  of  this. 
He  does  not  pretend  to  say  that  he  had  any  kind  of  possession 
of  the  well  or  that  he  had  anything  to  do  with  running  it.  He 
said  he  had  bought  on  December  9,  1891,  a  part  of  the  interest 
of  A.  A.  Welsh  in  the  well,  which  gave  him  a  sixteenth  inter- 
est. The  other  interests  were  owned  by  the  other  persons 
named  in  the  testimony,  all  of  whom  who  testified,  including 
the  president,  said  that  the  company  was  the  Liberty  Oil  Com- 
pany, Limited,  and  that  the  possession  was  delivered  to  the  re- 
ceiver in  January,  1892.  Nor  does  the  testimony  of  the  plaintiff's 
witness  A.  A.  Welsh  at  all  affect  the  situation.  He  says  he 
was  in  possession  up  to  December  22  or  28,  when  he  left 
and  did  not  return.  He  says  he  left  Vezie  in  possession  about 
December  24.  But  he  makes  no  pretense  of  saying  that  the 
well  in  controvei-sy  was  not  the  well  of  which  the  receiver  took 
possession,  or  that  there  was  any  other  well  than  this  partioa 
lar  one  whose  oil  product  was  in  disimte 
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This  being  the  state  of  the  testimony  we  think  the  case 
comes  within  the  line  of  decisions  of  which  the  National  Tran- 
sit Co.  V.  Weston,  121  Pa.  485,  is  a  pertinent  illustration,  in 
which  it  was  held  that  neither  trover  nor  replevin  would  lie 
to  recover  the  value  of  oil  removed  from  the  premises  by  one 
who  was  in  the  advei*se  possession  of  the  land,  during  the  time 
of  his  possession,  except  in  so  far  as  the  act  of  May  15,  1871, 
P.  L.  268,  gave  a  special  remedy  by  replevin. 

In  Mather  v.  Trinity  Church,  8  S.  &  R.  509,  TiLGHMAN,  J., 
said,  ^*  I  undei-stand  the  substance  of  the  charge  to  be,  that 
although  the  jury  should  be  of  opinion  that  the  defendant  had 
the  exclusive  and  advei-se  possesssion  of  the  land  from  which 
the  stones  were  taken,  for  any  time  less  than  twenty-one  yeara, 
yet  the  plaintiff  might  recover  in  this  action  of  trover.  This 
is  not  the  proper  form  of  action  in  which  to  try  the  title  of  land, 
nor  have  I  been  able  to  find  any  case  where  it  has  been  sus- 
tained for  that  purpose.  .  .  .  Neither  do  I  find  any  case  where 
trover  has  been  supported  when  the  possession  of  the  land  was 
held  adversely  to  the  plaintiff.  .  .  .  That  the  law  draws  pos- 
session to  the  property,  of  pei*sonal  chattels  unconnected  with 
the  land,  may  be  true,  and  yet  it  does  not  follow  that  the  pos- 
session is  drawn  in  like  manner  to  the  property  of  that  kind  of 
chattel  which  was  part  of  the  soil  until  severed  from  it,  when 
the  soil  itself  at  the  moment  of  severance,  was  held  by  another. 
I  should  rather  suppose  that  in  such  case  he  who  had  posses- 
sion of  the  land  had  possession  also  of  the  stones  dug  from  it, 
and  against  him  another  who  had  the  right  to  the  possession 
of  the  land  could  not  support  trover.  He  certainly  could  not 
support  trespass.  But  he  would  not  be  without  remedy,  for 
he  might  fii-st  recover  the  possession  by  ejectment,  and  then 
i-ecover  the  mesne  profits  in  an  action  of  trespass."  In  Baker 
v.  Howell,  6  S.  &  R.  476,  the  action  was  assumpsit  for  money 
had  and  received.  The  defendant  had  taken  certain  sand  from 
certain  premises  and  sold  it.  The  plaintiff  claimed  title  to  the 
premises  from  which  the  same  was  taken,  and  the  action  was 
brought  to  recover  the  proceeds  of  the  sale  of  the  sand.  It 
was  held  that  an  action  of  assumpsit  would  not  lie,  as  it  in- 
volved conflicting  titles  to  land.  There  are  many  other  cases 
to  the  same  effect:  Brown  v.  Caldwell,  10  S.  &  R.  114  ;  Lewis 
v.  Robinson,  10  Watts,  838 ;  Lehman  v.  Kellerman,  65  Pa.  489. 
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The  learned  court  below  conceded  the  correctness  of  the  fore- 
going proposition,  and  as  thei-e  was  no  real  conflict  as  to  the 
actual  possession  of  the  well  we  think  the  first  point  of  the  de- 
fendant should  have  been  affirmed.  But  the  court  adopted  a 
theory  that  the  defendant  was  still  the  agent  of  the  plaintiff  for 
the  purpose  of  carrying  the  oil  to  its  lines  or  tanks,  and  therefore 
the  possession  of  the  receiver  was  not  the  exclusive  possession 
of  the  well.  We  are  unable  to  agree  to  this  theory,  (1)  be- 
cause we  cannot  discover  any  evidence  of  the  fact  that  the 
defendant  had  any  pipe  line  upon  the  premises  for  the  purpose 
of  caiTying  the  oil  from  the  wells  to  its  own  lines,  (2)  because 
if  the  fact  were  so,  we  cannot  regard  the  defendant  as  anything 
more  than  a  common  carrier,  bound  to  receive  and  transport 
for  all  persons  alike  all  goods  intrusted  to  its  care.  Such  car- 
riei'sarenot  in  any  sense  to  be  deemed  as  agents  for  the  per- 
sons committing  goods  to  their  care,  and  with  power  either  to 
affect  their  rights  by  acts  or  declarations  or  to  conserve  the 
litigated  claims  or  rights  of  their  customers  as  between  them 
and  other  persons.  When  the  defendant  received  notice  of  the 
change  of  possession  of  the  well  from  the  i-eceiver,  they  were 
obliged  to  consider  their  own  position  and  liability  in  the  prem- 
ises, and  if  they  were  then  receiving  the  oil  which  they  origi- 
nally received  from  the  plaintiff,  but  now  received  from  another 
person  clothed  with  legal  control  over  the  oil,  by  reason  of 
ownership  changed  by  act  of  the  law,  they  were  not  at  liberty 
to  disregard  the  notice.  No  theory  of  a  prior  agency  and  con- 
sequent liability  to  the  original  consignor,  would  suffice  to 
relieve  them  of  their  liability  to  the  present  consignor.  The 
question  therefore  recura  who  was  in  possession  of  the  oil  as 
it  was  then  being  delivered  to  the  defendant,  and  that  is  an 
independent  question  to  be  decided  upon  its  own  merits.  As 
we  regard  the  meiits  of  that  question  they  are  all  with  the 
defendant,  aiid  the  court  should  have  delivered  a  binding  in- 
struction to  the  jury  to  find  for  the  defendant  The  assign- 
uients  of  error  are  all  sustained. 

Judgment  reversed. 
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Charles  Donnelly  et  al.  v.  Margaret  J.  Rafferty  and 
Bose  Ann  Rafferty^  Appellants. 

DeedsSxeoution  by  several  parlies— CondUion  of  signing. 
The  role  that  a  grantor  cannot  set  tip  any  intent  or  condition  different 
from  that  appearing  on  the  face  of  the  deed  unless  declared  at  the  time  of 
execution,  does  not  apply  to  a  case  where  several  parties  are  to  join  in  a 
deed  and  it  is  an  essential  part  of  the  agreement  that  all  should  join,  and 
the  consideration  for  the  conveyance  is  single  so  that  without  the  joint 
action  of  all  the  consideration  will  fail  as  to  each. 

Deed— DeUvery— Several  grantors. 

Where  several  parties  agree  to  join  in  a  deed,  and  the  deed  as  prepared 
calls  for  execution  by  the  several  parties  for  a  single  consideration  which 
will  not  be  effectual  to  any  unless  all  join,  there  is  no  presumption  that 
the  deed  is  to  be  delivered  in  its  incomplete  state  after  only  one  party  has 
signed. 

The  devisees  in  remainder  under  the  will  agreed  to  execute  a  quit  claim 
deed  of  their  interests  to  the  life  tenants.  A  deed  was  prepared  calling 
for  execution  by  all  the  parties,  and  it  was  understood  and  agreed  by  all 
that  it  should  not  be  operative  unless  executed  by  all.  One  of  the  remain- 
dermen refused  to  sign.  A  second  after  signing  drew  his  pen  through 
his  signature.  A  third  at  signing  said  he  would  not  be  bound  unless  all 
signed.  One  of  the  life  tenants  stated  that  she  would  contest  the  will 
unless  all  the  remaindermen  signed.  Nothing  further  was  done  with  this 
deed.  About  ten  days  afterwards  a  second  deed  was  prepared  which  also 
failed  of  its  object  and  was  never  delivered.  Held,  (1)  that  the  failure  to 
obtain  all  of  the  signatures  rendered  the  first  deed  inoperative  as  to  those 
who  had  signed  it ;  (2)  that  the  fact  that  the  deed  was  handed  to  counsel 
for  the  grantees  did  not  constitute  a  delivery ;  (3)  that  the  first  deed  was 
abandoned  before  delivery ;  (4)  that  the  fact  of  the  failure  of  the  second 
deed  could  not  revive  the  first  deed  which  was  functus  officio. 

In  the  above  case  one  of  the  parties  who  signed  the  first  deed  was  not  a 
paity  either  complainant  or  defendant  to  the  bill  in  equity  filed  to  cancel 
the  deed,  nor  did  she  take  any  part  in  the  litigation.  HM  that  it  was  not 
necessary  that  she  should  be  a  party,  in  as  much  as  the  result  of  the  litiga- 
tion did  not  aifect  her.  If  she  chose  to  let  the  deed  stand  as  a  voluntary 
conveyance  of  her  estate,  the  rights  of  the  other  parties  were  in  no  way 
affected  by  such  action  on  her  part. 

Argued  Oct.  28, 1895.  Appeal,  No.  84,  October  Term,  1895, 
by  defendants,  from  decree  of  C.  P.  No.  1,  Allegheny  County, 
March  T.,  1898,  No.  661,  on  bill  in  equity.  Before  Ster- 
BETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 
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Bill  in  equity  to  cancel  a  deed. 

The  case  was  referred  to  James  Cook,  Esq.,  as  master,  who 
reported  the  facts  to  be  as  follows : 

1.  That  James  RafEerty  died  January  30,  1890,  unmanied, 
without  issue,  and  seized  in  his  own  right  of  the  properties 
described  in  these  proceedings,  leaving  to  survive  him,  two  full 
sistei-s,  Margaret  Jane  and  Rose  Ann  Rafferty,  one  half-sister, 
Mary  Rafferty,  one  half-brother,  Bernard  Rafferty,  and  amongst 
othei-s,  half-nephew,  Gilbert  T.  Rafferty,  and  half-nieces,  Roselia 
Rafferty  Donnelly,  Annie  Rafferty  Willard,  Alice  Rafferty  and 
Nellie  Mowry,  the  parties  named  in  this  suit. 

2.  The  decedent  left  his  last  will  and  testament,  of  date  No- 
vember 12, 1889,  and  codicil  thereto,  dated  December  5,  1889. 

3.  That  under  the  will  proper,  Margaret  Jane  and  Rose  Ann 
Rafferty  had  a  life  interest  in  the  property  of  decedent,  and 
under  the  codicil,  had  power  to  sell  certain  of  the  real  estate, 
if  they  should  deem  it  necessary  for  their  support,  or  to  meet 
an  emergency. 

The  remainder  was  devised  over  to  Nellie  Mowry  and  the 
childi'en  of  Bernard  Rafferty,  named  in  the  will. 

4.  That  Margaret  Jane  and  Rose  Ann  Rafferty  were  dissat- 
isfied with  the  testator's  division  of  his  property,  and  solicited 
and  secured  an  interview  with  Bernard  Rafferty  and  Charles 
Donnelly  at  their  home,  on  February  2,  1890,  relative  to  the 
will  of  their  brother,  and  at  this  meeting  an  arrangement  was 
made  or  an  agreement  entered  into  between  them,  in  so  far  as 
the  parties  to  it  could  arrange  or  agree,  that  the  devisees  in 
remainder  would  release  and  quit-claim  their  interest  to  the 
sisters. 

5.  That  said  Margaret  Jane  and  Rose  Ann  Rafferty  sought 
and  secured  the  counsel  and  assistance  of  Bernard  Rafferty  in 
the  preparation  of  the  deed  or  deeds  of  release,  and  in  this  re- 
spect and  for  this  purpose  alone,  he  was  their  special  ag^nt  as 
well  as  the  representotive  of  his  own  children. 

6.  That  John  M.  Rourke,  Esq.,  was  employed  for  a  specific 
purpose,  and  the  testimony  does  not  indicate  that  he  had  any 
power  except  to  take  the  acknowledgments  and  return  the  deed 
or  deeds  until  the  final  consummation  of  the  agreement  of  date 
February  2,  1890. 

7.  That  James  T.  Buchanan,  Esq.,  was  the  counsel  for  Mar- 
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garet  Jane  and  Rose  Ann  Rafferty,  and  as  such,  had  charge  of 
the  preparation  of  the  papers  and  ti-ansmitting  of  the  deed  or 
deeds  until  the  final  consummation  of  the  agreement  of  date 
February  2,  1890. 

8.  That  James  Rafferty  was  not  influenced  in  any  manner  in 
making  his  last  will  and  testament  by  the  devisees  in  remain- 
der, or  any  of  them,  nor  was  said  will  procured  by  fraud  prac- 
ticed or  undue  influence  exercised  upon  him  by  said  Gilbert  T. 
Rafferty,  at  or  prior  to  the  making  of  said  will. 

9.  That  the  deed  of  February  6, 1890,  was  not  delivered,  but 
returned  to  James  T.  Buchanan,  Esq.,  who  wrote  it,  by  the 
notary  he  employed  to  take  the  acknowledgments,  signed  and 
acknowledged  by  certain  of  the  grantors. 

That  said  James  T.  Buchanan,  Esq.,  the  testimony  would 
indicate,  prepared  the  deed  of  February  17,  1890,  instead  of, 
and  to  take  the  place  of  deed  of  date  February  6,  1890,  which 
deed  was  afterwards  signed  and  acknowledged  by  some  of  the 
grantors,  but  never  delivered. 

10.  That  the  deed  of  Febmary  20,1890,  was  never  signed, 
acknowledged  or  delivered. 

11.  The  master  is  of  opinion,  and  in  his  judgment  finds  as  a 
fact,  that  these  deeds  constitute  a  series  of  attempts  at  carrying 
out  the  arrangement  or  agreement  between  the  parties,  com- 
mencing February  2,  1890. 

12.  The  master  is  unable  to  find  from  the  testimony  that 
there  was  a  conspiracy  on  the  part  of  Bernard  Rafferty  and  his 
childi'en,  or  on  the  part  of  the  grantees  named  in  the  deeds,  to 
deceive  or  perpetrate  a  fraud,  but  would  find  as  a  fact,  that 
there  seems  to  have  been  a  mutual  attempt  on  the  part  of  all  to 
right  an  imaginary  wrong  in  exchanging  quit-claim  deeds,  which 
in  the  end  failed. 

18.  The  deeds  written  for  devisees  in  remainder  to  execute 
to  the  grantees  named  therein  indicate  that  all  the  devisees 
were  to  join  in  the  conveyance.  The  testimony  in  the  case,  on 
the  pait  of  the  grantors  and  grantees  therein,  is  in  perfect  ac- 
cord with  the  deeds  as  written,  and  the  master  finds  as  a  fact 
that  the  arrangement  or  agreement  entered  into  between  Ber- 
nard Rafferty  and  Charles  Donnelly  and  the  grantees  named 
in  the  deeds  of  date  February  2,  1890,  and  acted  on  later,  was 
in  effect  that  all  the  devisees  in  remainder  were  to  join  in  the 
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conveyance  for  the  purpose  of  vesting  in  Margaret  Jane  and 
Rose  Ann  Rafferty  the  entire  fee. 

14.  That  the  will  of  James  Rafferty  was  duly  probated  No- 
vember 8,  1890. 

The  master  recommended  a  decree  that  the  deed  of  Febru- 
ary 6, 1890,  should  be  canceled. 

Exceptions  to  the  master's  report  were  dismissed  by  the 
court,  and  a  decree  entered  canceling  the  deed. 

Error  assiffned  was  above  decree. 

W.  H.  Tomliiuon  and  Charles  E.  Hogg^  F.  O.  McCKrr  with 
them,  for  appellants. — There  was  a  delivery  of  the  deed  of  Feb- 
ruary 6,  1890:  2  Story's  Equity  Jurisprudence,  sec.  1528; 
Rowley's  App.,  115  Pa.  150 ;  Campbell  v.  Patterson,  95  Pa. 
447  ;  Nulton's  App.,  108  Pa.  286  ;  Hartley's  App.,  108  Pa.  23 ; 
Cavenaugh  v.  Buehler,  120  Pa.  441 ;  Butrick  v.  Tilton,  141 
Mass.  98 ;  Games  v.  Dunn,  14  Pet.  822 ;  Hanrick  v.  Neely,  10 
Wall.  864 ;  Sicard  v.  Davis,  6  Pet.  124 ;  Kille  v.  Ege,  79  Pa.  15. 

No  formality  is  essential  to  the  valid  delivery  of  a  deed,  but 
the  question  is  determined  by  the  intention  of  the  parties : 
Ruckman  v.  Ruckman,  82  N.  J.  Eq.  250 ;  Dukes  v.  Spangler,  35 
Ohio,  119 ;  Dayton  v.  Newman,  19  Pa.  194 ;  Rigler  v.  Cloud, 
14  Pa.  861 ;  Read  v.  Robinson,  6  W.  &  S.  829 ;  Duraind's 
App.,  116  Pa.  93;  Galbraith  v.  Zimmerman,  100  Pa.  874; 
Baum's  App.,  118  Pa.  58 ;  8  Washburn  on  Real  Property,  296 ; 
Jamison  v.  Craven,  4  Del.  Ch.  811 ;  Blight  v.  Schenck,  10  Pa. 
285,  Miller  V.  Fletcher,  27  Grat  403;  Simon's  Est.,  4  Wall.  445. 

The  evidence  does  not  authorize  the  finding  of  the  fact  that 
this  deed  was  executed  conditionally  and  not  to  be  operative 
until  all  the  devisees  in  remainder  under  the  will  of  James 
Rafferty,  deceased,  had  signed  it  or  a  similar  deed  :  Stinger  v. 
Com.,  26  Pa.  422. 

The  consideration  of  the  deeds  in  question  was  sufficient : 
Martindale  on  Conveyancing,  sec.  77 ;  8  Washburn  Real  Prop- 
erty, 4th  ed.  859 ;  Ocheltree  v.  McClung,  7  W.  Va.  232. 

If  it  be  a  fact  that  defendants  hoped  or  expected  to  get  the 
signatures  of  all  the  grantors  named  in  the  deed,  or  that  the 
several  grantors  expected  that  all  named  in  the  deed  would 
sign  it,  it  does  not  affect  the  validity  of  the  deed  as  to  those 
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who  did  sign  it :  Whittaker  v.  Richards,  134  Pa.  191 ;  Mattoon 
V.  Barnes,  112  Mass.  468 ;  Butrick  v.  Tilton,  141  Mass.  98 
Harrelson  v.  Sarvis,  39  S.  C.  14 ;  Scott  v.  Whipple,  5  M.  336 
Cotton  V.  Seavey,  22  Cal.  496  ;  Tastin  v.  Faught,  23  Cal.  237 
Jackson  v.  Stanford,  19  Ga.  14. 

To  decree  an  instrument  to  be  delivered  up  to  be  canceled 
is  matter  in  the  sound  discretion  of  the  court,  and  the  power 
cannot  be  exercised  except  in  a  very  clear  case  :  Stewart's  App., 
78  Pa.  88  ;  Lynch's  App.,  97  Pa.  349  ;  Stephen's  App.,  87  Pa. 
202 ;  Geddes'  App.,  80  Pa.  442 ;  Stine  v.  Sherk,  1  W.  &  S. 
195 ;  Shettinger  v.  Happle,  3  Grant,  54 ;  Graham  v.  Pancrast, 
30  Pj^  89;  Nace  v.  Boyer,  30  Pa.*  99. 

The  court  was  without  power  to  render  a  final  decree  in  this 
cause  in  the  absence  of  proper  parties  :  Rexroad  v.  McQuain, 
23  W.  Va.  32. 

C.  C.  Brock  and  JameB  H.  Beed^  P.  O.  Knox  and  F.  P,  lams 
with  them  for  appellees. — When  the  evidence  is  conflicting  and 
the  credibility  of  witnesses  is  involved,  a  master's  finding  upon 
a  question  of  fact  is  entitled  to  the  same  consideration  as  the 
verdict  of  a  jury,  and  will  not  be  set  aside  unless  it  be  clearly 
and  palpably  against  the  weight  of  the  evidence :  Bedell's  App., 
87  Pa.  510  ;  Lewis's  App.,  127  Pa.  127 ;  Bank  v.  Supply  Co., 
150  Pa.  36  ;  McConomy  v.  Reed,  152  Pa.  42  ;  Warner  v.  Hare, 
154  Pa.  548 ;  Potter's  App.,  158  Pa.  292;  Brotherton  v.  Rey- 
nolds, 164  Pa.  134 ;  Ry.  Co.  v.  Ry.  Co.,  164  Pa.  274. 

The  rule  that  a  court  of  equity  will  not  lend  any  assistance 
towards  perfecting,  nor  take  any  notice  of  a  mere  voluntary 
contract  whilst  it  remains  in  fieri,  stands  unimpeached :  Cole- 
man V.  Sarrel,  1  Ves.  Jr.,  50 ;  Willan  v.  Willan,  16  Ves.  82 ; 
Antrus  v.  Smith,  12  Ves.  46. 

Where  a  deed  is  delivered  to  the  grantees  named,  the  law 
presumes  that  it  was  done  with  an  intent  on  the  part  of  the 
grantors  to  make  it  their  effectual  deed  ;  but  if  it  is  delivered 
to  a  stranger,  and  nothing  is  said  at  the  time,  no  such  inference 
is  drawn  fi'om  the  act  of  deliveiy  :  Shep.  Touch.  Prest.  ed.  58 ; 
Church  V.  Gilman,  15  Wend.  656  ;  Washburn  on  Real  Prop- 
erty, 3,  295 ;  Black  v.  Shiree,  13  N.  J.  Eq.  456. 

We  think  the  following  authorities  govern  this  case  :  Parker 
V.  Parker,  1  Gray,  409 ;  Devlin  on  Deed,  sec.  277 ;  People  v. 
Bostwick,  32  N.  Y.  445 ;  Hicks  v.  Goode,  12  Lehigh,  497. 
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Opinion  by  Mr.  Justice  Mitchell,  January  6, 1896 : 
Notwithstanding  the  numerous  assignments  of  error  and  the 
earnest  and  exhaustive  argument  of  appellant's  counsel  upon 
them,  this  case  depends  wholly  on  the  cori*ectnes8  of  the  mas- 
ter's finding  of  fact  that  the  deed  of  February  6,  was  to  be  ex- 
ecuted by  all  the  devisees  in  remainder  under  James  Rafferty's 
^ill  before  it  should  become  operative  as  to  any,  and  that 
neither  it  nor  the  later  deed  of  February  17,  was  ever  delivered. 
An  examination  of  the  evidence  satisfies  us  that  the  master's 
finding  was  correct,  and  that  no  other  conclusion  could  be  sus- 
tained. 

James  Rafferty  devised  all  his  estate  to  his  two  sisters,  the 
appellants,  for  life,  with  remainders  to  certain  nieces  and  a 
nephew  in  fee.  He  was  of  sound  mind  as  found  by  the  master, 
and  had  the  unquestionable  right  to  do  as  he  pleased  with  his 
own.  But  the  appellants  chose  to  be  dissatisfied  and  threat- 
ened to  contest  the  wiU.  There  was  no  ground  for  a  contest  as 
even  their  own  counsel  advised  them,  but  nevertheless  they 
proceeded  to  use  the  threat  of  one  as  a  club  to  extort  a  release 
from  the  remainder  men  of  the  estates  that  the  test^itor  had 
given  them.  This  was  so  far  successful  that  the  deed  now  in 
controveray  was  prepaied,  and  was  executed  by  some  of  the  par- 
ties. It  was  a  voluntary  conveyance  of  an  undoubted  legal 
estate,  for  which  there  was  no  consideration  even  suggested,  ex- 
cept the  avoidance  of  a  family  quarrel  and  perhaps  scandal,  by  a 
contest  over  the  will.  This  consequence  would  be  just  as  cer- 
tain and  just  as  disagreeable  if  made  against  one  remainder 
man  as  against  all,  and  Rose  Ann  Rafferty,  one  of  the  appel- 
lants, testified  distinctly  that  she  did  not  intend  to  relinquish 
the  contest  unless  all  should  give  up  their  shares.  The  cir- 
cumstances therefore  raise  a  strong  presumption  that  as  a  family 
arrangement  all  were  to  join  in  it  or  it  would  fall  through,  for 
unless  all  joined,  the  whole  object  would  be  lost,  and  the  whole 
consideration  to  the  remainder  men  would  fail.  That  the  act- 
ual agreement  of  the  parties  was  in  accordance  with  the  pre- 
sumption we  have  the  positive  testimony  of  Charles  Donnell3\ 
one  of  the  four  persons  present  at  the  Sunday  afternoon  meet- 
ing at  which  the  arrangement  was  started,  and  the  equally  sig- 
nificant testimony  of  Rose  Ann  Rafferty,  already  quoted.  The 
testimony  of  Alice  Donnelly,  and  of  Gilbei-t  Rafferty  and  his 
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wife  is  to  the  same  effect.  In  accordance  with  this  intent,  the 
appellants  and  Bernard  Rafferty,  father  of  the  complainants  and 
acting  for  them,  went  to  counsel,  and  under  their  direction  he 
prepared  two  deeds,  one  for  the  remainder  men  in  Allegheny 
county  to  sign  and  the  other  for  those  i*esiding  elsewhere,  thus 
including  all  as  grantors.  Some  of  the  parties  refused  to  sign 
these  deeds,  and  the  later  deed  of  February  17  was  then  pre- 
pared by  the  same  counsel,  with  a  view  to  obviate  ceitain  speci- 
fied objections.  This  deed  also  named  all  the  remainder  men 
as  grantors.  All  the  acts  of  the  parties  thus  concur  in  pointing 
to  a  joint  conveyance  by  all  the  pai-ties  in  remainder.  Against 
this  convincing  evidence  there  is  no  testimony  except  that  of 
the  appellants  and  Nelly  Mowry  that  no  such  condition  was 
made  by  them  or  in  their  presence. 

The  counsel  for  appellants  who  have  presented  everything 
that  learning  and  diligence  could  suggest,  rely  on  the  legal 
principle  that  a  grantor  cannot  set  up  any  intent  or  condition 
different  from  that  appearing  on  the  face  of  the  deed  unless 
declared  at  the  time  of  execution,  citing  Blight  v.  Schenck,  10 
Pa.  285,  and  Stinger  v.  Com.,  26  Pa.  422.  But  the  difference 
is  obvious.  Those  were  cases  of  complete  deeds  to  whose  ef- 
fectiveness nothing  was  wanting  but  delivery,  and  a  delivery 
made  by  the  grantor  to  a  third  person  for  the  gmntee. 

It  is  further  argued  for  appellants  that  a  mere  expectation 
by  the  plaintiffs  that  the  other  remainder  men  would  join  in 
the  deed,  would  not  deprive  it  of  its  force  as  a  conveyance 
by  those  who  did  sign,  and  many  cases  are  cited  to  this  effect. 
This  may  be  freely  conceded,  but  as  already  said  the  evidence 
here  is  convincing  that  it  was  not  a  mere  expectation  but  an 
essential  part  of  the  agreement  that  all  should  join.  Though 
the  estates  of  the  grantors  were  several,  the  consideration  for 
their  convej'ance  was  single,  and  without  the  joint  action  of 
all  the  consideration  would  fail  as  to  each. 

There  remains  the  question  of  delivery.  Although  the  con- 
sideration for  the  conveyance  under  the  family  agreement, 
would  not  pass  until  all  joined  in  the  deed,  yet  any  of  the 
grantors  might  waive  that  requisite  as  to  himself  and  make  an 
effectual  delivery  of  what  would  then  become  a  voluntary  con- 
veyance. The  evidence  and  the  circumstances  however  do  not 
sustain  such  construction  of  the  action  of  complainants.  The 
Vol.  clxxii — 88 
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deed  of  February  6,  called  for  four  principal  grantors,  besides 
the  wife  of  one  and  the  husband  of  another ;  the  cotemporary 
deed  called  for  the  fifth  grantor,  Mra.  Willard  and  her  husband, 
who  lived  in  Chicago.  The  family  arrangement  was  made  by 
Charles  Donnelly  on  behalf  of  his  wife,  and  Bernard  Raffeiiy 
on  behalf  of  his  children,  and  it  does  not  appear  that  at  any 
time  there  was  a  general  meeting  of  all  the  parties.  Those 
who  came  into  the  agreement  did  so  by  acquiescence  in  what 
Donnelly  and  Bernard  Rafferty  had  done  in  their  behalf.  It  is 
manifest  therefore  that  the  execution  of  the  deeds  was  not  to 
be  the  simultaneous  act  of  the  parties  assembled  for  that  pur- 
pose, but  that  each  was  to  execute  it  separately  though  in  ac- 
cordance with  the  general  agreement,  and  this  was  the  course 
that  was  actually  pursued.  The  deed  was  given  by  the  coun- 
sel who  prepared  it,  to  a  notary,  who  obtained  the  signatures 
and  acknowledgments  of  the  complainants,  and  then  returned 
it  to  the  counsel  from  whom  he  had  received  it.  So  far  there 
is  an  entire  absence  of  evidence  of  the  intent  of  any  of  the 
parties  signing  to  dispense  with  the  requirements  of  the  agi'ee- 
ment.,  and  there  is  certainly  no  presumption  that  an  instrument 
calling  for  execution  by  several  parties,  for  a  single  considera- 
tion which  will  not  be  effectual  to  any  unless  all  join,  is  meant 
to  be  delivered  in  its  incomplete  state  when  only  partly  signed. 
Delivery  is  the  transfer  of  possession  with  intent  to  pass  title. 
Here  as  already  said  the  evidence  fails  to  show  any  such  in- 
tent. The  principle  is  so  elementary  as  not  to  need  the  cita- 
tion of  authority,  but  reference  may  be  made  to  Overman  v. 
Kerr,  17  Iowa,  485,  as  an  instructive  case  on  very  analogous 
facts. 

But  there  is  still  another  reason  why  the  deed  of  February  6 
cannot  be  considered  as  operative,  and  that  is  the  practically  un- 
disputed evidence  in  regard  to  the  preparation  of  the  deed  of 
February  17.  The  former  had  failed  of  its  purpose  and  was  an 
incomplete  instrument.  Alice  Rafferty  had  refused  to  sign. 
Gilbei*t  had  drawn  his  pen  through  his  signature,  Mi*s.  Willard 
had  not  signed  the  cotemporary  deed  which  was  to  be  part  of 
the  same  transaction,  Charles  Donnelly  had  stated  explicitly 
that  he  and  his  wife  would  not  be  bound  unless  all  signed,  and 
Rose  Ann  Rafferty  had  said  with  equal  positiveness  that  she 
would  not  give  up  her  threatened  contest  of  the  will  unless 
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she  and  her  sister  got  all  the  shares.  The  deed  was  therefore 
not  only  incomplete  on  its  face,  but  had  utterly  failed  of  its 
purpose,  and  the  whole  arrangement  was  in  danger  of  falling 
through.  But  Bernard  Raffei-ty  was  still  desirous  that  his 
children  should  all  agree  to  what  he  had  done  on  their  behalf, 
and  he  thought  that  with  certain  changes  they,  particularly 
Alice,  would  do  so.  He  accordingly  proposed  to  Mr.  Buchanan, 
the  attorney  who  had  drawn  the  deed,  to  make  a  new  one,  but 
Buchanan  refused  until  he  had  consulted  appellants.  He  did 
so ;  under  his  advice  they  agreed,  and  he  then  prepared  the 
deed  of  February  17,  which  as  he  testifies  included  all  the  par- 
ties in  remainder.  The  result  of  the  evidence  on  this  point, 
which  is  uncontradicted  in  any  way,  leads  irresistibly  to  the 
conclusion  I'eached  by  the  learned  master  that  the  deed  of  Feb- 
ruary 6  was  abandoned  before  delivery,  as  an  abortive  effort 
to  carry  out  the  family  arrangement,  and  the  deed  of  Febru- 
ary 17  by  consent  of  all  parties,  put  in  its  place  in  the  hope  of 
its  being  more  successful.  The  fact  that  it  also  failed  of  its 
object  and  was  never  delivered  could  not  revive  the  prior  deed 
which  was  functus  officio. 

Objection  is  made  by  appellant  that  Nellie  Mowry  is  not  a 
party  either  complainant  or  respondent  to  the  bill.  It  is  not  nec- 
essary that  she  should  be.  She  was  a  devisee  in  remainder  and 
one  of  the  grantors  who  signed  the  deed  of  February  6,  but  has 
taken  no  part  in  the  litigation.  The  result  of  it  will  not  affect 
her  in  any  way,  and  if  she  chooses  to  let  the  deed  stand  as  a 
voluntary  conveyance  of  her  estate,  the  rights  of  the  other 
parties  are  in  no  wise  affected  by  such  action  on  her  part. 

Decree  affirmed  at  the  cost  of  appellants. 
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William  Bowers  v.  Braddock  Borough,  Appellant. 

[Marked  to  be  reported.] 

Boad  law^ Streets— Borough^Change  of  grade— Acts  of  March  24, 1878, 
and  May  16,  1891. 

The  act  of  March  24, 1878,  P.  L.  129,  in  so  far  as  it  relates  to  the  assess- 
ment of  damages  for  change  of  grade  in  a  borough,  is  not  repealed  by  the 
act  of  May  16,  1891.  P.  L.  75. 

Where  a  petition  for  the  appointment  of  viewera  to  assess  damages  for 
injuries  caused  by  change  of  grade  of  a  street  in  a  borough  avers  that 
the  borough  authorities  failed  to  agree  with  the  petitioner  as  to  damages, 
the  court  will  not  set  aside  the  viewers'  report  on  an  affidavit  by  the  bur- 
gess that  he  had  forgotten  to  give  the  notice  of  the  meeting  of  viewers 
to  the  clerk  of  council,  or  to  the  borough  solicitor,  and  that  the  borough 
was  not  represented  before  the  viewers.  In  such  a  case  the  Supreme 
Court  cannot  consider  the  affidavit  of  the  burgess,  and  if  it  could,  the 
ground  alleged  for  setting  aside  the  report  is  not  sufficient. 

Boad  law— Change  of  grade— Appeals— Act  of  June  18,  1874. 

Under  the  act  of  June  IS,  1874,  P.  L.  288,  which  gives  an  appeal  to  the 
common  pleas  in  all  cases  of  the  assessment  of  damages  for  property 
taken,  injured  or  destroyed,  and  directs  that  such  appeal  should  be  taken 
'*  within  thirty  days  from  the  ascertainment  of  the  damages,  or  the  filing 
a  repoit  thereof  in  couit,'*  the  time  within  which  the  appeal  must  be  filed 
is  thirty  days  from  the  filing  of  the  repoi*t. 

The  filing  of  exceptions  to  the  report  of  viewers  has  nothing  to  do  with 
the  right  of  appeal.  That  right  can  only  be  exercised  according  to  the 
terms  in  which  it  is  given.  The  hearing  of  the  exceptions  can  go  on  and 
be  completed  before  the  case  is  actually  tried  and  if  the  exceptions  are 
decided  favorably  to  the  appellant  so  as  to  defeat  the  proceeding,  no  trial 
will  be  necessaiy.  If  otherwise  the  trial  can  then  proceed.  There  was 
therefore  no  inconsistency  in  filing  exceptions  to  the  report  of  the  viewers 
and  at  the  same  time  entering  an  appeal  to  the  common  pleas  under  the 
act  of  June  13,  1874,  P.  L,  283. 

Argued  Oct.  29,  1895.  Appeal,  No.  64,  Oct.  T.,  1895,  by 
defendant,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  Aug.  T., 
1894,  No.  488,  dismissing  exceptions  to  report  of  viewers, 
and  in  refusing  to  allow  defendant  an  appeal.  Before  Ster- 
RETT,  C.  J.,  Green,  Williams,  McColltjm,  Mitchell,  DeIn 
and  Pell,  JJ.    Afl&rmed. 

Exceptions  to  report  of  viewers. 

On  July  10, 1894,  William  Bowers  presented  a  petition  in 
which  he  averred  as  follows : 
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That  your  petitioner  became  and  still  is  the  owner,  in  fee 
simple,  of  a  certain  lot  in  the  borough  of  Bmddock  in  said 
county,  being  lots  Nos.  132  and  138  in  the  Masonic  Bank  plan. 

That  subsequent  to  the  time  that  your  petitioner  became  the 
owner  of  the  said  premises,  to  wit:  about  the  month  of  June, 
A.  D.  1890,  the  proper  authorities  of  the  borough  of  Braddock 
changed  the  grade  of  said  Sixth  street  in  front  of  the  aboye 
described  premises  and  thereby  caused  damage  to  your  peti- 
tioner as  the  owner  of  the  said  property  abutting  thereon,  with- 
out the  consent  of  your  petitioner,  and  they  have  failed  to  agree 
with  your  petitioner  for  the  proper  compensation  for  the  dam- 
age so  done  and  likely  to  be  done  and  sustained  by  reason 
thereof.  Wherefore  your  petitioner  prays  the  court  to  appoint 
viewers  to  view  the  said  street  and  premises,  and  make  report 
to  the  next  term  of  court  according  to  law. 

Viewers  were  appointed  who  awarded  to  William  Bowers  the 
sum  of  #490. 

Exceptions  to  the  report  of  viewers  were  filed,  among  others 
88  follows : 

2.  The  petition  is  premature,  because  the  plaintiff  did  not 
fail  to  agree  with  defendant,  nor  did  defendant  fail  to  agree 
with  plaintiff  for  the  proper  compensation  for  the  damage 
alleged  to  have  been  done  by  said  alleged  change  of  g^de  to 
plaintiff's  property.  No  claim  for  damage  was  ever  made  by 
plaintiff  upon  defendant,  and  plaintiff  made  no  attempt  to  agree 
with  defendant  therefor. 

8.  The  viewers  did  not  give  the  required  legal  notice  of  the 
time  of  their  meeting  upon  the  premises,  or  of  any  meeting  held 
by  them.  Notice  of  said  meetings  was  not  given  by  publica- 
tion in  any  newspaper  published  in  defendant  borough,  as  re- 
quired by  law,  although  there  are  two  daily  and  one  weekly 
newspaper  published  therein. 

The  act  of  assembly  of  May  24, 1878,  P.  L.  129,  under  which 
this  proceeding  is  brought,  is  superseded  and  repealed  by  the 
act  of  assembly  of  May  16,  1891,  P.  L.  75,  in  so  far  as  the  pro- 
visions of  said  act  of  1878  are  inconsistent  with  or  repugnant 
to  the  provisions  of  said  act  of  1891,  and  therefore  the  report 
of  viewers  in  this  case  must  be  set  aside  and  this  proceeding 
quashed. 

H.  C.  Shallenberger,  the  burgess,  filed  a  petition  in  which  he 
averred  as  follows : 
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That  on  or  about  the  18th  day  of  August,  1894,  your  peti« 
tioner  was  served  with  a  notice  that  the  viewers  in  this  case, 
and  also  in  the  cases  of  P.  O.  D.  Strang,  William  Dougherty, 
Patrick  Early,  George  W.  Berry,  Frank  Felder,  Charles  Koehl, 
Ann  Hopkins,  Enoch  Squii'es  and  Thomas  Lamm,  at  Nos.  484, 
485,  487,  488,  489,  490,  491  and  512,  respectively,  of  August 
term,  1894,  would  meet  on  the  premises  on  Tuesday,  July  31, 
1894,  said  notice  is  hereto  attached  and  made  part  of  this  peti- 
tion. That  your  petitioner  was  then  on  the  eve  of  taking  his 
summer  vacation  and  exceedingly  busy,  and  presumed  and 
believed  that  a  similar  notice  had  been  or  would  be  served  upon 
the  clerk  of  council  or  upon  the  solicitor  of  said  borough  of 
Braddock,  and  petitioner  did  not  hand  said  notice  to  the  solic- 
itor or  to  the  clerk  of  council,  or  in  any  manner  notify  the 
solicitor  or  clerk  of  council  of  said  notice,  and  that  subsequently 
he  forgot  and  overlooked  the  fact  that  said  notice  had  been 
served.  As  a  result  of  petitioner's  neglect  the  borough  of 
Braddock  was  in  no  manner  heard  befoi*e  the  viewers  in  all  of 
said  cases,  and  petitioner  is  advised,  informed  and  believes  that 
injustice  was  done  the  borough  of  Braddock  by  reason  of  its  not 
being  represented  before  said  viewers.  Petitioner  therefore 
prays  the  court  to  set  aside  the  reports  of  the  viewera  filed  in 
the  above  mentioned  ten  cases,  and  to  refer  the  said  cases  back 
to  the  same  or  to  other  viewers  in  order  that  said  borough  may 
be  properly  represented  before  the  viewers.  And  he  will  ever 
pray,  etc. 

The  viewers'  report  was  filed  August  18, 1894  ;  the  court  did 
not  dispose  of  the  exceptions  until  December  5, 1894,  and  on 
December  22, 1894,  when  appellant  presented  its  appeal  and 
aflBdavit  of  its  burgess,  the  court  refused  to  allow  appellant  to 
appeal,  making  the  following  order : 

"  And  now,  to  wit,  December  22, 1894,  the  within  appeal  and 
affidavit  presented  in  open  court,  and  is  not  allowed,  the  appeal 
not  having  been  taken  in  time." 

Errors  assigned  were  in  overruling  exceptions  and  refusing 
appeal. 

E.  J.  Small,  for  appellant.— The  act  of  May  16, 1891,  P.  L.  75, 
supersedes  and  repeals  the  act  of  March  24,  1878,  P.  L.  129,  in 
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so  far  as  it  relates  to  the  assessment  of  damages  for  change  of 
grade  in  boroughs :  Savidge  on  Borough  Law,  170 ;  Fi*ederick 
St,  150  Pa.  202 ;  Hand  v.  PeUows,  148  Pa.  461 ;  McCall  v. 
Coates,  148  Pa.  462;  Traver's  App.,  152  Pa.  129;  Whitaker 
V.  Homestead  Borough,  18  Pa.  C.  C.  647. 

The  petition  of  the  burgess  and  clerk  of  council  of  appellant 
borough,  presented  to  court,  show  conclusively  that  the  bor- 
ough was  not  heard,  and  state  the  reason  why  the  borough  was 
not  there  to  present  its  case. 

The  appeal  was  in  time :  Trickett  on  Pennsylvania  Borough 
Law,  850;  Rodgers  v.  Freemansburg  Borough,  2  Pa.  C.  C. 
528;  Sewickley  Church  App.,  165  Pa.  475;  MansBeld  Bor- 
ough's App.,  168  Pa.  814. 

William  TosU  for  appellee. — The  act  of  1878  is  not  repealed : 
Frederick  St.,  150  Pa.  202 ;  Hand  v.  Fellows,  148  Pa.  456 ; 
Power  V.  Ridgeway  Borough,  149  Pa.  817 ;  Sewickley  v.  Jen- 
nings, 1  Dist.  Rep.  624 ;  Reynolds  Street,  49  Leg.  Int.  462. 

The  two  affidavits  of  the  burgess  and  clerk  presented  to  the 
court  below  are  not  a  part  of  the  record,  and,  if  they  were,  only 
furnish  conclusive  grounds  for  confirming  the  reports :  Rodgers 
V.  Freemansburg  Borough,  2  Pa.  C.  C.  521 ;  Omega  St.,  152  Pa. 
129. 

As  to  the  time  for  filing  appeals,  the  practice  under  the  act 
of  1878  has  been  minutely  examined  and  fully  established  in 
the  very  remarkable  case  of  Borough  of  Millvale  v.  Poxon, 
128  Pa.  497. 

Opinion  by  Mr.  Justice  Green,  January  6, 1896 : 
The  fii-st  and  principal  question  urged  in  the  argument  of 
the  appellant  is,  "  does  the  act  of  May  16,  1891,  P.  L.  75,  su- 
pei-sede  and  repeal  the  act  of  March  24, 1878,  P.  L.  129,  in  so 
far  as  it  relates  to  the  assessment  of  damages  for  change  of 
grade  in  boroughs?"  We  have  just  filed  an  opinion  in  the  case 
of  Seaman  v.  The  Borough  of  Washington,  ante,  467,  in  which 
we  decide  this  question  in  the  negative,  and  hold  that  the  act  of 
1878  is  not  repealed  by  the  act  of  1891.  For  the  reasons  there 
stated  we  make  the  same  ruling  in  the  present  case. 

As  to  the  second  question  presented,  we  can  see  no  reason 
why  the  court  below  committed  error  in  refusing  to  set  aside 
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the  viewers'  report  and  send  back  the  case  to  the  same  or  new 
viewers.  Even  if  we  regard  the  affidavits  of  the  officials  on  which 
the  application  was  based,  which  we  cannot  do,  they  simply 
make  out  a  case  of  negligence  on  their  own  part  in  not  regard- 
ing a  proper  service  of  notice  of  the  proceedings  to  assess  the 
damages. 

As  to  the  third  question.  Was  the  appeal  of  the  borough  taken 
in  time,  it  is  perfectly  clear  that  it  was  not.  The  general  act 
of  June  18,  1874,  P.  L.  288,  which  gives  an  appeal  to  the 
common  pleas  in  all  oases  of  the  assessment  of  damages  for 
property  taken,  injured  or  destroyed,  directs  that  such  appeal 
shall  be  taken,  ^'  within  thu-ty  days  from  the  ascertainment  of 
the  damages,  or  the  filing  a  report  thereof  in  court,  pursuant  to 
any  general  or  special  act,  and  not  afterwards."  Whatever 
may  be  the  precise  meaning  of  the  words  '*  ascertainment  of 
damages,"  it  ceitainly  does  not  mean  an  ascertainment  afler 
the  report  of  the  viewers  has  been  filed  in  court,  because  the 
filing  of  the  report  is  a  definite  act  which  cannot  occur  until 
after  the  viewers  have  acted  in  the  asceitainment  of  the  dam- 
ages. Therefore  it  is  safe  to  say  that  the  time  within  which 
the  appeal  must  be  filed  is  thirty  days  from  the  filing  of  the 
report.  This  very  point  was  decided  in  the  case  of  Gwinner  v. 
Railroad,  55  Pa.  126.  The  filing  of  exceptions  to  the  report 
of  viewers  has  nothing  to  do  with  the  right  of  appeal.  That 
right  can  only  be  exei*cised  according  to  the  terms  in  which  it 
is  given.  The  hearing  of  the  exceptions  can  gfo  on  and  be  com- 
pleted before  the  case  is  actually  tried,  and  if  the  exceptions  are 
decided  favorably  to  the  appellant  so  as  to  defeat  the  proceed- 
ing, no  trial  will  be  necessary.  If  otherwise  the  trial  can  then 
proceed.    The  assignments  of  error  are  all  dismissed. 

Judgment  affirmed. 
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William  Dougherty  u.  Braddock  Borough,  Appellant, 

Argued  Oct.  29, 1896.  Appeal,  No.  66,  Oct.  T.,  1895,  by  de- 
fendant, from  order  of  C.  P.  No.  8,  Allegheny  Co.,  August 
Term.,  1894,  No.  485,  dismissing  exceptions  to  report  of  view- 
ers, and  refusing  to  allow  defendant  an  appeal.  Before  Stbr- 
BETT,  C.  J.,  Grbbn,  Williams,  McCollxtm,  Mitchell,  Dean 
and  Fell,  J  J.    AfiBrmed. 

OpnaoN  BY  Mr.  Justice  Greek,  January  6, 1896 : 

The  judgment  in  this  case  is  affirmed  for  the  reasons  stated 

in  the  opinion  just  filed  in  the  case  of  William  Bowers  v.  The 

Borough  of  Braddock,  No.  64,  Oct.  T.,  1895. 
Judgment  affirmed. 


P.  G.  D.  Strang  v.  Braddock  Borough,  Appellant. 

Argued  Oct.  29, 1896.  Appeal,  No.  66,  Oct.  T.,  1896,  by 
defendant,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  August 
Term,  1894,  No.  484,  dismissing  exceptions  to  report  of  view- 
ers, and  refusing  to  allow  defendant  an  appeal.  Before  Ster- 
rett,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.     Affirmed. 

Opinion  by  Mr.  Justice  Green,  January  6, 1896 : 
The  judgment  in  this  case  is  affirmed  for  the  reasons  stated 
in  the  opinion  just  filed  in  the  case  of  William  Bowers  v.  The 
Borough  of  Braddock,  No.  64,  Oct.  T.,  1895.  The  motion  to 
quash  is  refused  as  there  is  no  inconsistency  in  filing  exceptions 
to  the  report  of  the  viewers  and  at  the  same  time  entering  an 
appeal  to  the  common  pleas  under  the  act  of  18th  June,  1874« 
P.  L.  283. 

Judgment  affirmed. 
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Patrick  Early  v.  Braddock  Borough,  Appellant, 

Argued  Oct.  29, 1896.  Appeal,  No.  67,  Oct.  T.,  1895,  by 
defendant,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  August 
Term,  1894,  No.  486,  dismissing  exceptions  to  report  of  view- 
ei-s,  and  refusing  to  allow  defendant  an  appeal.  Before  Ster- 
RETT,  O.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Opinion  by  Mr.  Justice  Green,  January  6, 1896 : 

The  judgment  in  this  case  is  affirmed  for  the  reasons  stated 

in  the  opinion  just  filed  in  the  case  of  William  Bowers  v.  The 

Borough  of  Braddock,  No.  64,  Oct.  T.,  1896- 
Judgment  affirmed. 


George  W.  Berry  v.  Braddock  Borough,  Appellant 

Argued  Oct.  29,  1896.  Appeal,  No.  68,  Oct.  T.,  1895,  by 
defendant,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  August 
Term,  1894,  No.  487,  dismissing  exceptions  to  report  of  view- 
ers, and  refusing  to  allow  defendant  an  appeal.  Before  Ster- 
RETT,  C.  J.,  Green,  Wu^liams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Opinion  by  Mr.  Justice  Green,  January  6, 1896 : 
The  judgment  in  this  case  is  affirmed  for  the  reasons  stated 
in  the  opinion  just  filed  in  the  case  of  William  Bowers  v.  The 
Borough  of  Braddock,  No.  64,  October  term,  1895.  The  mo- 
tion to  quash  is  refused  as  there  is  no  inconsistency  in  filing 
exceptions  to  the  report  of  the  viewers  and  at  the  same  time 
entering  an  appeal  to  the  common  pleas  under  the  act  of 
June  13, 1874,  P.  L.  288. 
Judgment  affiimed. 
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Frank  Felder  v.  Braddock  Borough,  Appellant. 

Argued  Oct.  29, 1895.  Appeal,  No.  69,  Oct  T.,  1895,  by 
defendant,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  August 
Term.,  1894,  No.  488,  dismissing  exceptions  to  report  of  view- 
ers, and  refusing  to  allow  defendant  an  appeal.  Before  Ster- 
RBTT,  C.  J.,  Geben,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.     Affirmed. 

Opinion  by  Mr.  Justice  Green,  January  6, 1896 : 

The  judgment  in  this  case  is  affirmed  for  the  reasons  stated 

in  the  opinion  just  filed  in  the  case  of  William  Bowers  v.  The 

Borough  of  Braddock,  No.  64,  Oct.  T.,  1895. 
Judgment  affirmed. 


Charles  Koehl  tj.  Braddock  Borough,  Appellant. 

Argued  Oct.  29, 1895.  Appeal,  No.  70,  Oct.  T.,  1895,  by 
defendant,  from  order  of  C.  P.  No.  8,  Allegheny  County, 
Aug.  T.,  1894,  No,  489,  dismissing  exceptions  to  report  of 
viewera  and  refusing  to  allow  defendant  an  appeal.  Before 
Sterrbtt,  C.  J.,  Green,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  J  J.    Affirmed. 

Opinion  by  Mr.  Justice  Green,  January  6, 1896 : 

The  judgment  in  this  case  is  affirmed  for  the  reasons  stated 

in  the  opinion  just  filed  in  the  case  of  William  Bowers  v.  The 

Borough  of  Braddock,  No.  64,  Oct.  T.,  1895. 
Judgment  affirmed. 
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Enoch  Squire  t?.  Braddock  Borough,  Appellant. 

Argued  Oct.  29,  1896.  Appeal,  No.  72,  Oct.  T.,  1895,  by 
defendant,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  Aug.  T., 
1894,  No.  491,  dismissing  exceptions  to  report  of  viewers, 
and  refusing  to  allow  defendant  an  appeal.  Before  Stbb- 
BETT,  C.  J.,  Gbeen,  Williams,  McCollum,  Mitohsll,  Dban 
and  Fell,  JJ.    Affirmed. 

Opinion  by  Mb.  Justioe  Gbeen,  January  6, 1896 : 

The  judgment  in  this  case  is  affirmed  for  the  reasons  stated 

in  the  opinion  just  filed  in  the  case  of  William  Bowers  y.  The 

Borough  of  Braddock,  No.  64,  Oct  T.,  1896. 
Judgment  affirmed. 


Thomas  Lamm  v.  Braddock  Borough^  Appellant. 

Argued  Oct.  29, 1896.  Appeal,  No.  73,  Oct.  T.,  1895,  by 
defendant,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  Aug.  T., 
1894,  No.  512,  dismissing  exceptions  to  report  of  viewers, 
niid  refusing  to  allow  defendant  an  appeal.  Before  Stee- 
RETT,  C.  J.,  Gbeen,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

Opinion  by  Mr.  Justice  Gbeen,  January  6, 1896 : 

The  judgment  in  this  case  is  affirmed  for  the  reasons  statisd 

in  the  opinion  just  filed  in  the  case  of  William  Bowers  v.  The 

Borough  of  Braddock,  No.  64,  Oct  T.,  1895. 
Judgment  affirmed. 
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Mrs.  Ann  Hopkins  v.  Braddock  Borough,  Appellant. 

Argued  Oct.  29, 1896.  Appeal,  No.  71,  Oct.  T.,  1895,  bj 
defendant,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  Aug.  T., 
1894,  No.  490,  dismissing  exceptions  to  report  of  viewei-s 
and  refusing  to  allow  defendant  an  appeal.  Before  Ster- 
BBTT,  C.  J.,  Green,  Williams,  MoCollum,  Mitchell, 
Dean  and  Fell,  J  J.    AflBrmed. 

Opinion  by  Mr.  Justice  Green,  January  6, 1896 : 

The  judgment  in  this  case  is  affirmed  for  the  reasons  stated 

in  the  opinion  just  filed  in  the  case  of  William  Bowel's  v.  The 

Borough  of  Braddock,  No.  64,  Oct.  T.,  1896. 
Judgment  affirmed. 


M.  Arnfeld  &  Son  v.  The  Guardian  Assurance  Co.  of 
London^  England,  Appellants. 

Firt  vMurano^—Cancdlation  of  policySubstitution  of  one  company  for 
another. 

An  insurance  policy  gave  to  the  insarance  company  the  right  to  cancel 
the  policy  on  five  days^  notice.  The  company  exercised  this  privilege 
through  a  broker,  who.  acting  for  the  plaintiffs  on  the  second  day  after  the 
notice,  reinsured  them  for  the  same  amount  in  another  company.  The 
policy  of  the  first  company  was  not  sniTendered  by  the  plaintiffs,  nor  was 
there  any  formal  cancellation  of  it,  or  return  of  any  part  of  the  premium. 
On  the  day  following  the  reinsurance  the  property  was  destroyed  by  fire. 
The  evidence  showed  that  in  effecting  the  reinsurance  it  was  the  intention 
of  all  parties  that  the  second  company  should  be  substituted  for  the  first, 
and  that  plaintiffs  did  not  intend  to  increase  their  line  of  insurance.  The 
second  company  paid  its  propoitlon  of  the  loss.  Held,  that  plaintiffs  were 
not  entiUed  to  recover  from  the  first  company. 

Argued  Oct.  29, 1896.  Appeal,  No.  95,  Oct.  T.,  1895,  by 
defendants,  from  judgment  of  C.  P.  No.  2,  Allegheny  County, 
Oct.  T.,  1895,  No.  658,  on  verdict  for  plaintiffs.  Before  Ster- 
BBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Reversed. 
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Assumpsit  on  a  polioy  of  fire  insurance.    Before  EwiNG,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
Verdict  and  judgment  for  plaintiffs  for  92,679.25.    Defend- 
ants appealed. 

Error  asaigned  among  others,  was  answer  to  defendants*  sec- 
ond point,  quoted  in  the  opinion  of  the  Supreme  Court. 

W.  K,  JenningSj  for  appellants. 

Joseph  Stadtfield^  for  appellees. — The  notice  to  Zugschmidt 
was  no  notice  to  the  assured :  May  on  Ins.  sec.  67 ;  Scott  v. 
Sun  Fire  Office,  188  Pa.  822 ;  Lancashire  Ins.  Co.  v.  Hill, 
114  Pa.  248 ;  Xenos  v.  Wickham,  L.  R.  2  H.  L.  296. 

The  unearned  premium  had  neither  been  returned  nor  ten- 
dered :  1  Wood  on  Ins.  sec.  118 ;  -Etna  Ins.  Co.  v.  Maguire, 
61  111.  848 ;  McGraw  v.  Germania  Ins.  Co.,  54  Mich.  146  ;  Lat- 
tan  V.  Ins.  Co.,  46  N.  J.  458 ;  Griffey  v.  Ins,  Co.,  100  N.  Y. 
417 ;  HoUingsworth  v.  Ins.  Co.,  46  Ga.  294 ;  First  Nat.  Fire 
Ins.  Co.  V.  Isett  &  Stokes,  11  W.  N.  C.  668. 

The  policy  was  not  canceled  by  the  voluntaiy  act  of  the 
insured :  1  Wood  on  Ins.  292 ;  Stebbins  v.  Ins.  Co.,  60  N.  H. 
66 ;  Massasoit  Steam  Mills  Co.  v.  Western  Assurance  Co., 
126  Mass.  110  ;  Thomas  v.  Ins.  Co.,  119  Mass.  122 ;  Lindley  v. 
Ins.  Co.,  65  Me.  868 ;  Stacey  v.  Ins.  Co.,  2  W.  &  S.  606. 

Opinion  by  Mr.  Justice  Dean,  January  6, 1896 : 
On  the  29th  of  March,  1898,  the  defendants,  through  one 
Charles  Zugschmidt,  an  insurance  broker,  issued  to  plaintiffs 
a  policy  of  insurance  against  fire  in  the  sum  of  $2,500  on  a  stock 
of  clothing  in  their  store  in  Pittsburg;  the  term  of  the  insur- 
ance was  one  year.  The  policy  further  contained  this  stipula- 
tion,— that  it  should  be  canceled  '^  at  any  time  at  the  request 
of  the  insured,  or  by  the  company,  by  giving  five  days  notice 
of  such  cancellation.  If  this  policy  shall  be  cancelled  as  herein 
provided,  or  become  void  or  cease,  the  premium  having  been 
actually  paid,  the  unearned  portion  shall  be  returned  on  sur- 
render of  this  policy  or  last  renewal,  this  company  retaining 
the  customary  short  rates  except  that  when  this  policy  is  can- 
celled by  this  company,  by  giving  notice,  it  shall  retain  only 
the  pro  mta  pi*emium.'' 
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Oil  the  8th  of  Maj',  1893,  the  company  gave  verbal  notice 
to  Zugschmidt,  the  broker,  that  the  policy  would  be  canceled 
within  five  days;  he  replied  he  "would  take  notice  and  replace 
it  as  soon  as  possible."  Zugschmidt,  then,  within  two  days, 
took  out  a  policy  in  name  of  plaintiffs  for  a  like  sum,  $2,500, 
in  the  Queen  Insurance  Company,  to  teplace  the  one  directed 
to  be  canceled.  On  the  afternoon  of  the  10th  of  May,  when 
defendants'  agents  inquired  of  Zugschmidt  whether  he  had 
replaced  the  risk,  his  son  said  he  had  placed  it  in  the  Queen 
Company ;  the  agent  of  the  defendants  then  said :  **  It  is  dis- 
tinctly understood  the  Guardian  is  relieved."  Zugschmidt 
replied,  "The  Guardian  is  relieved."  Nothing  further  was 
done;  the  policy  issued  by  defendant  company  was  not  re- 
delivered, nor  was  there  any  formal  cancellation  of  it,  or  return 
of  any  part  of  the  premium.  On  the  11th  of  May,  the  day 
following  this  convereation,  the  property  of  plaintiffs  was  de- 
stroyed by  fire.  Including  both  policies,  and  those  in  other 
companies,  plaintiffs'  aggregate  insurance  was  $28,000.  The 
plaintiffs  and  adjusters  of  the  different  companies  settled  the 
loss  on  a  basis  of  85  per  cent  of  the  total  aggregate  insurance, 
or  $28,800.  The  Queen  Insurance  Company  recognized  its 
liability  on  its  policy,  and  paid  its  proportion  of  the  loss.  The 
plaintiffs,  alleging  there  was  no  effectual  cancellation  of  defend- 
ants' policy  at  date  of  loss,  brought  suit  upon  it,  and  under  the 
evidence  and  instructions  to  the  jury  by  the  court  below  got 
a  verdict  and  judgment  for  the  full  amount  insured,  $2,500. 
Defendants  now  appeal,  assigning  five  errors. 

As  the  right  to  recover  depends  wholly  on  the  questions  raised 
by  the  defendants'  second  written  prayer  for  instruction,  which 
was  refused  by  the  court  below,  and  which  constitutes  the 
second  assignment  of  eiTor,  it  is  not  necessary  to  notice  the 
other  assignments.  Defendants'  second  point  was  as  follows : 
"If  the  jury  believe  from  the  evidence  that  the  plaintiffs,  by 
their  agent,  Charles  Zugschmidt,  on  the  10th  of  May,  1893, 
took  out  a  policy  in  the  Queen  Insurance  Company  for  $2,500, 
upon  the  same  property  as  that  covered  by  the  policy  in  suit, 
and  that  their  purpose  in  so  doing  was  not  to  increase  their 
line  of  insurance,  but  to  substitute  the  policy  in  the  Queen  in 
the  place  of  the  policy  in  suit,  because  the  defendants  had  given 
notice  on  the  8th  of  May,  1898,  to  cancel  the  policy  in  suit 
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within  five  days,  in  accordance  with  its  terms,  and  the  Queen 
Company  recognized  their  responsibility,  and  paid  the  plain- 
tiffs the  amount  ooyei*ed  by  their  policy  the  moment  the  risk 
was  covered  in  the  Queen,  the  policy  in  suit  was  thereby  can- 
celed and  defendants  released,  and  the  verdict  should  be  for 
defendants." 

The  court  below,  being  of  opinion,  as  the  plaintiffs  had  the 
right  to  take  out  additional  insui-ance ;  and  as  the  five  days  in 
which  they  were  requested  to  have  the  firet  policy  canceled 
had  not  expired  at  the  date  of  fire ;  and  as  the  policy  was  still 
in  possession  of  the  plaintiffs,  without  any  direct  return  to  them, 
or  offer  to  return  unearned  premium,  the  policy  was  still  in 
force,  declined  to  give  the  instruction  prayed  for.  The  only 
question  then  is.  Should  this  point  have  been  affirmed  ? 

It  may  be  conceded  there  was  no  formal  technical  cancella- 
tion of  the  policy  issued  by  the  defendants ;  it  was  in  posses- 
sion of  plaintiffs ;  defendants  had  not  returned  or  offered  to 
return  to  them  the  premium  ;  but  was  there  a  substitution  of 
the  liability  of  a  third  party  for  that  of  the  defendants,  by  the 
consent  of  the  plaintiffs,  defendants,  and  the  third  party? 
Defendants'  contract  was  one  of  indemnity  in  a  fixed  amount 
against  loss  by  fire  on  certain  goods ;  a  third  party,  the  Queen 
Insurance  Company,  took  its  place  and  indemnified  plaintiffs 
against  precisely  the  same  loss,  in  the  same  amount,  on  same 
goods,  then  stood  by  its  contract,  and  paid  the  loss.  This  was 
a  complete  and  effectual  substitution  of  another  insurer  in 
place  of  defendants.  And  this  was  by  the  consent  of  all  parties 
interested.  For  it  is  not  important  to  discuss  the  exact  author- 
ity of  an  insurance  broker,  as  Zugschmidt  was,  and  determine  to 
what  extent  he  was  the  agent  of  the  insured  and  the  insurers — 
that  is,  where  the  line  should  be  drawn.  It  is  undisputed  he 
acted  throughout  for  the  plaintiffs,  and  for  both  companies, 
communicated  with  both,  and  all  consented  to  and  ratified  his 
acts.  Nor  is  it  controlling  that  there  was  no  formal  cancella- 
tion or  surrender  of  the  first  policy.  The  plaintiffs  got  the 
policy  in  the  Queen  Company,  and  what  is  more  important  got 
the  money  upon  it.  The  premium  they  had  paid  to  the  defend- 
ants, in  so  far  as  they  were  entitled  to  a  return  of  it,  is  owing 
by  the  defendants,  through  the  broker,  to  the  Queen  Company, 
to  whom  the  broker  acting  for  plaintiffs,  transferred  defendants' 
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liability.  Plaintiffs  ought  to  have  surrendered  for  cancellation 
defendants'  policy.  What  ought  to  have  been  done,  equity 
will  consider  as  having  been  done.  The  case  is  not  unlike 
that  of  a  creditor  who  has  taken  surety  for  a  debt ;  the  surety 
declines  to  be  longer  responsible ;  the  debtor  procures  a  new 
surety  acceptable  to  the  creditor,  who  takes  the  place  of  the 
first  on  a  new  note ;  the  creditor  retains  possession  of  the  old 
note ;  the  new  surety  pays  the  debt ;  the  creditor  sues  the  fii-st 
surety  on  the  old  note,  alleging  it  had  never  been  formally 
delivered  up  or  canceled^  In  such  case  the  learned  judge  of 
the  court  below  would  very  promptly  have  said  that  if  a  cred- 
itor be  once  paid,  his  mere  possession  of  the  old  note  would 
not  wan-ant  the  exaction  of  a  second  payment  of  the  same  debt. 
It  seems  to  us  there  is  no  distinction  between  the  supposed 
case  and  the  one  before  us,  except  that  the  first  is  a  contract 
for  suretyship  and  the  second  of  indemnity.  The  injustice 
worked  by  permitting  a  second  recovery  in  the  one  is  the  same 
as  in  the  other.  No  party  ought  to  be  allowed  to  recover 
twice  for  the  same  debt,  no  matter  how  many  instruments  evi- 
dencing the  amount  of  his  debt  be  may  hold,  nor  how  many 
distinct  obligoi-s  there  may  be  on  them.  Most  creditors  are 
content  if  their  debt  be  paid  once  ;  all  ought  to  be. 

We  think  there  was  error  in  refusing  to  affirm  defendants' 
second  point,  therefore  the  judgment  is  reversed.  As  the  facts, 
as  we  have  stated  them,  were  undisputed,  a  v.  f.  d.  n.  is  not 
awarded. 
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N.  Green  &  Company,  Limited,  v.  John  Thompson,  James    ^72       609 
M.  Nevin,  Owners  or  Reputed  Owners,  and  John  A. 
Wood,  Contractor,  Appellants. 

Mechanics^  licns^BuUding  contract — Evidence — Stipulations  against 
liens. 

Where  a  contractor  builds  two  blocks  of  houses  under  two  separate  con- 
tracts, the  first  of  which  contains  a  stipulation  against  liens,  and  the  second 
does  not,  and  a  mechanic's  lien  is  filed  by  a  matenal  man  against  tho 
houses  built  under  the  second  conti*act,  the  court  will  not  construe  tlie 
stipulation  against  liens  in  the  first  conti'act  where  there  is  no  evidence 
whatever  to  show  that  the  provisions  of  the  first  contract  against  liens 
were  extended  to,  and  goveraed  the  second  conti*act. 

Vol.  clxxu — 39 
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Mechanics'  lUn3^M<Uerial^Fresuinption~'Evidenoe, 

Where  the  plaintiff  in  a  mechanic's  lieu  case  has  complied  with  all  the 
provisions  of  the  statute  relating  to  the  lien  which  he  claims,  it  is  presumed 
that  the  materials  were  furnished,  or  the  work  was  done  on  the  credit  of 
the  building,  and  the  burden  is  upon  the  defendants  to  show  that  this  was 
not  the  case. 

Evidence  that  the  material  was  n6t  used  in  the  buildings,  and  that  it 
was  charged  to  the  contractor,  is  properly  admissible  to  overcome  the 
presumption  that  the  material  was  furnished  on  the  credit  of  the  building. 

Practice,  S.  C, --Assignment  of  error— Exceplion-^Evidence, 
An  assignment  of  error  to  the  admission  of  papers  will  not  be  con- 
sidered where  the  record  shows  that  there  was  no  exception  taken,  bill 
sealed,  or  objection  made  to  the  admission  of  the  evidence  at  the  trial. 

Argued  Oct.  29, 1895.  Appeal,  No.  96,  Oct.  T.,  1895,  by 
defendants,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co., 
June  T.,  1894,  No.  724,  on  verdict  for  plaintiff.  Before  Ster- 
RETT,  C.  J.,  Green,  Williams,  McCollctm,  Mitchell,  Dean 
and  Fell,  JJ.     Reversed. 

Scire  facias  sur  mechanic's  lien.     Befoi*e  Stowb,  P.  J. 

At  the  trial  it  appeared  that  the  lien  was  filed  against  five 
houses  for  material  furnished.  The  agreement  without  date 
known  as  Exhibit  B.  under  which  the  buildings  were  built  was 
as  follows : 

John  A.  Wood  agrees  to  build  for  Thompson  and  Nevin  five 
(5)  houses  on  lots  21,  22,  28  and  24  Dickson  Plan,  13th  ward, 
Pittsburg,  exactly  like  twelve  houses  built  for  Jas.  L.  DeLong 
on  south  side  of  Ann  street,  Reynoldton,  by  said  Wood  under 
agreement  dated  June  4, 1892,  except  the  cellai-s  are  to  extend 
out  under  porches,  and  wall  to  be  of  terra  cotta  instead  of 
stone,  for  sum  of  four  thousand  dollara,  ($4,000)  payments  to 
be  made  same  as  DeLong  houses,  except  first  payment  is  to  be 
$250  more,  second  payment  $250  less,  thiixl  payment  $250 
more,  and  fourth  payment  $250  less,  otherwise  same  as  De- 
Long*8  payments. 

[signed]  John  A.  Wood. 

Thompson  &  Nevin. 
per  Nevio* 
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Another  agreement  dated  February  13, 1898,  between  John 
A.  Wood  and  James  A.  Nevin  provided  for  the  erection  of 
another  block  of  five  liouses  on  lots  S3,  34,  35,  36  and  37  in 
Dickson*s  plan.  The  latter  agreement  contained  a  stipulation 
that  the  buildijigs  ^^  shall  be  finished  and  turned  over  by  the 
conti-actor  to  the  owner,  on  completion,  free  and  clear  of  all 
liens  and  incumbrances  for  work  done  or  material  furnished  by 
any  person  or  persons  whatsoever  on  and  for  said  building.*' 

There  was  no  evidence  to  show  that  the  stipulation  agaipst 
liens  contained  in  contract  A  had  been  extended  to  contract  B. 

The  couit  excluded  the  contract  between  Wood  and  Nevin 
known  as  conti*act  A.  [2] 

The  court  sustained  the  objection  to  the  following  question 
asked  of  J.  M.  Nevin :  What,  if  any,  settlement  have  you  made 
with  the  contractor  in  this  case.  Answer :  Objection  sustained 
and  bill  sealed  for  the  defendants.  [3] 

The  court  sustained  the  objection  to  the  following  question 
asked  of  John  A.  Wood :  Into  what  houses  did  this  lumber 
and  material  go.  Answer:  Objection  sustained  and  bill  sealed 
for  the  defendants.  [4] 

The  court  sustained  the  objection  to  the  following  question 
asked  of  John  A.  Wood :  When  was  the  first  intimation  that 
you  got  that  there  would  be  mechanics'  liens  filed  in  this  case. 
Anstver :  Objection  sustained  and  bill  sealed  for  the  defend- 
ants. [6] 

The  court  sustained  the  objection  to  the  following  question 
asked  of  John  A.  Wood :  Are  what  are  known  as  the  Cobb 
alley  houses  included  in  this  lien.  Answer:  Objection  sus- 
tained and  bill  sealed  for  the  defendants.  [6] 

The  court  gave  the  juiy  binding  instructions  for  the  plain- 
tiff. [7] 

Verdict  and  judgment  for  plaintiff  for  $213.63.  Defendants 
appealed. 

Errors  assigned  were,  (1)  in  admitting  the  aflSdavit  of  claim, 
mechanic's  lien  and  bill  of  particulars  ;  (2)  in  excluding  con- 
tract as  above  ;  (3-6)  exclusion  of  testimony  as  above,  quoting 
bill  of  exceptions ;  (7)  in  giving  binding  instructions  for  plain- 
tiff. 
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S.  L.  Castle^  James  M.  Nevin  with  him,  for  appellants. — A 
refei*ence  to  the  pleading  will  show  that  every  material  allega- 
tion of  the  affidavit  of  claim  is  expressly  denied  by  the  affidavit 
of  defense,  and  therefore  the  burden  of  proof  to  make  a  case 
was  certainly  upon  the  plaintiff.  ^ 

The  gist  of  our  mechanic's  lien  i-ights  is  that  the  lumber  is 
furnished  to  and  upon  the  faith  of  a  building,  and  we  certainly 
had  the  right  to  show,  if  we  could,  that  this  was  not  a  fact  as 
to  the  material  sued  for. 

John  S.  Lamhie^  A.  M,  Brown  with  him,  for  appellee. — ^It  is 
not  necessary  for  the  plaintiff  to  allege  or  prove  affirmatively 
that  the  goods  were  furnished  on  the  faith  and  credit  of  the 
buildings.  The  burden  of  proof  was  upon  the  defendants: 
Noar  V.  Gill,  111  Pa.  488 ;  Hommell  v.  Lewis,  104  Pa.  466. 

A  material  man  is  entitled  to  a  lien  for  lumber  contracted 
for  on  the  faith  and  credit  of  a  building,  and  delivered  at  or 
near  the  same,  at  a  place  pointed  out  by  the  contracting  party, 
although  not  actually  used  in  the  building :  Wallace  v.  Mel- 
choir,  2  Browne,  104 :  Croskey  v.  Coryell,  2  Whart.  228 ;  Pres- 
byterian Church  v.  Allison,  10  Pa.  413;  Odd  Fellows  Hall  v. 
Masser,  24  Pa.  607 ;  Singerly  v.  Doerr,  62  Pa.  9 ;  Hiuchman 
V.  Graham,  2  S.  &  R.  170 ;  White  v.  Miller,  18  Pa.  62. 

The  two  contracts  were  clearly  separate  and  distinct,  as 
much  so  as  if  the  parties  making  the  one  had  no  knowledge  of 
the  existence  of  the  other.  Not  only  so,  but  they  appear  to 
be  between  different  parties. 

Opinion  by  Mr.  Jitsticb  McCollum,  January  6, 1896 : 
The  buildings  against  which  the  claim  in  suit  was  filed  were 
"  constructed  under  the  contract  designated  as  exhibit  B,'* 
and  there  is  nothing  in  it  to  suggest  that  it  is  subject  to  or  in 
any  manner  qualified  by  the  contract  of  February  13,  desig- 
nated as  exhibit  "  A,"  nor  is  there  anything  in  the  latter  from 
which  it  can  be  inferred  that  any  provision  of  it  is  applicable 
to  the  former.  The  defendants  have  not  printed  in  their  paper- 
book  any  evidence  which  tends  to  show  that  thei'e  was  a  pai-ol 
agreement  modifying  the  contract  under  which  the  buildings 
liened  were  erected,  nor  is  there  an  intimation  in  their  printed 
argument  that  such  an  agreement  was  made.    It  is  useless  to 
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inquire  whether  contract  ^^  A  ^'  contains  a  stipulation  against 
liens,  until  it  is  shown  that  its  provisions  extend  to,  and  govern 
the  construction  of  contract  **  B."  We  cannot  say  therefore 
that  the  court  erred  in  the  ruling  complained  of  in  the  second 
specification,  and  as  the  defendants  admit  that  the  third  specifi- 
cation must  stand  or  fall  with  the  second,  the  third  need  not  be 
discussed  or  considered. 

Under  section  1  of  rule  8  of  the  courts  of  common  pleas  of 
Allegheny  county,  the  defendants  were  bound  to  file  their 
answer  to  the  plaintiff's  claim,  and  such  items  of  the  claim  and 
material  averments  of  fact  as  were  not  directly  and  specifically 
denied  by  them  must  be  taken  as  admitted.  An  examination 
of  the  claim  and  the  answer  shows  that  the  only  averment  of 
fact  in  the  former  which  is  denied  in  the  latter  is  that  the  lum- 
ber was  furnished  on  the  faith  and  credit  of  the  buildings  re- 
ferred to  therein.  Where  the  plaintiff  in  a  mechanic's  lien 
case  has  complied  with  all  the  provisions  of  the  statute  relating 
to  the  lien  he  claims,  it  is  presumed  that  the  materials  were  fur- 
nished, or  the  work  was  done,  on  the  credit  of  the  buildings : 
Hommel  v.  Lewis,  104  Pa.  465,  and  Noar  v.  Gill,  111  Pa.  488. 
This  is  a  rebuttable  presumption,  but  it  casts  on  the  defendants 
the  burden  of  showing  that  it  is  not  in  accordance  with  the  fact. 
In  this  case,  therefore,  in  the  only  issue  of  fact  made  by  the 
claim  and  answer,  the  burden  was  on  the  defendants,  and  in  the 
discharge  of  that  burden  they  should  have  been  allowed  to  show 
any  fact  or  circumstance  tending  to  negative  the  presumption. 
That  the  lumber  charged  in  the  bill  of  particulars  did  not  go 
into  any  of  the  buildings  mentioned  in  the  claim  was  such  a 
fact  or  circumstance,  and  the  defendants  should  have  been  per- 
mitted to  prove  it  if  they  were  able  to  do  so.  As  we  under- 
stand their  contention  the  purpose  of  the  question  to  which 
their  fourth  specification  relates  was  to  show  that  the  lumber 
charged  as  above  stated  was  not  used  in  the  construction  of  the 
buildings  included  in  the  claim.  We  think  therefore  that  the 
court  erred  in  rejecting  the  question. 

The  statement  of  the  account  under  date  of  September  27, 
1893,  and  designated  in  defendants'  paper-book  as  exhibit  "2" 
shows  that  the  lumber  was  charged  by  the  plaintiff  to  the  con- 
tractor. This  was  a  circumstance  affording  some  support  to 
the  defendant's  claim  that  the  lumber  was  not  sold  on  the  credit 
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of  the  buildings :  Horamel  v.  Lewis,  supra.  That  the  lumber 
was  not  used  in  the  buildings,  and  that  it  was  charged  to  the 
conti*actor  were  mattei-s  proper  to  be  shown  to  and  considered 
by  the  jury  on  the  issue  of  fact  made  by  the  claim  and  answer. 

We  do  not  discover  any  error  in  the  rulings  complained  of  in 
the  5th  and  6th  specifications,  and  it  does  not  appear  in  the 
1st  that  there  was  any  exception  taken,  bill  sealed,  or  objec- 
tion made  to  the  admission  of  the  papers  mentioned  in  it.  In 
accordance  with  the  foregoing  view  we  sustain  the  4th  and  7th 
specifications  and  overrule  the  1st,  2d,  8d,  5th  and  6th. 

Judgment  reveraed  and  venire  facias  de  novo  awarded. 


ll7:S    614 

l22LJii  National  Bank  of  The  Republic  of  New  York,  Appellant, 

V,  The  Rochester  Tumbler  Company,  Henry  C.  Fry, 
J.  F.  Kirk,  P.  E.  Richmond,  S.  M.  Kane  and  S.  H. 
Moulds,  Directors  of  said  Company,  and  Frederick  S. 
Wait,  Assignee  of  Jesse  H.  Lippincott,  and  Jesse  H. 
Lippincott. 

Corporations — Stock — Lien  upon  stock — Transfer  of  stock, 
A  corporation  is  not  estopped  from  refusing  to  transfer  stock  owned  by 
a  stockholder  indebted  to  the  company  by  a  form  of  stock  certificate  which 
sets  out  that  the  shares  are  **  transferable  personally  or  by  attorney  on  the 
books  of  the  company.^^  The  language  of  the  certificate  is  not  a  repre- 
sentation of  any  inhoi*ent  quality  of  the  shares  or  rights  of  the  holder,  but 
is  merely  information  as  to  the  mode  of  transfer. 

Where  regulations  relating  to  the  transfer  of  stock  are  imposed  by  stiit- 
ute,  all  pei*sons  are  bound  to  take  notice  of  them. 

Negligence — Default  by  treasurer  of  corporation. 

Where  the  treasurer  of  a  corporation  who  is  also  a  stockholder,  tiiroagh 
outside  speculation  becomes  a  defaulter,  the  directors  of  the  corporation 
acting  in  the  interest  of  the  company  may  allow  him  time  and  opportu- 
nity to  withdraw  gradually  fi^om  the  illegal  ventures  and  reduce  his  debt, 
and  in  i*eaching  such  a  decision  they  ai*e  not  bound  to  take  notice  of  dan- 
ger  to  his  other  creditors  or  to  prefer  such  interests  to  their  own,  and  in 
doing  so  they  do  not  imperil  the  lien  which  the  corporation  has  upon  tlie 
treasurer's  stock. 

Corporalions^Indebtedness  of  stockholder  to  corporation— lAen  on  stock 
^Act  of  April  29,  1874. 
The  provision  of  the  act  of  April  29,  1874,  P.  L.  78,  which  directs  that 
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no  certificate  of  stock  •*  shall  be  transferred  so  long  as  the  holder  thereof 
is  indebted  to  said  company  unless  the  board  of  directors  shall  consent 
thereto/^  includes  all  kinds  of  indebtedness,  and  is  not  restricted  to  indebt- 
edness growing  out  of  the  originatl  subscnption  or  subsequent  calls  thereon. 
The  act  of  1874  places  a  stockholder  desirous  of  withdrawing  in  a  posi- 
tion analogous  to  that  of  a  partner  retiring  from  a  partnership,  by  requir- 
ing him  first  to  pay  up  his  indebtedness  to  the  corporation. 

Argued  Oct.  29,  1895.  Appeal,  No.  99,  Oct.  T.,  1895,  by 
plaintiflF  from  decree  of  C.  P.  No.  1,  Allegheny  County, 
March  Term,  1892,  No.  136,  on  bill  in  equity.  Before  Ster- 
BBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Bill  in  equity  to  compel  a  transfer  of  stock. 

The  case  was  referred  to  William  H.  McClung,  Esq.,  as  mas- 
ter, who  found  the  facts  to  be  as  follows : 

1st.  That  the  defendant  corporation.  The  Rochester  Tumbler 
Company,  is  a  manufacturing  corporation  organized  under  the 
provision  of  an  act  of  assembly  of  the  commonwealth  of  Pennsyl- 
vania, entitled  "An  act  to  provide  for  the  incorporation  and 
regulation  of  certain  corporations,"  approved  the  29th  day  of 
April,  1874,  and  the  seveiiil  supplements  thereto,  by  charter 
bearing  date  the  15th  day  of  August,  1884.  That  H.  C.  Fry 
has  been  president  of  this  corporation  from  the  date  of  organiza- 
tion to  the  present  time ;  that  Jesse  H.  Lippincott  was  the  sec- 
retary and  treasurer  thereof  from  the  date  of  incorporation  until 
the  1st  day  of  May,  1891 ;  and  that  the  board  of  directors  there- 
of, dunng  the  period  of  time  hereinafter  particularly  referred 
to — from  October,  1890,  until  May,  1891,  was  composed  of  H. 
C.  Fiy,  Jesse  H.  Lippincott,  S.  M.  Eane  and  S.  H.  Moulds. 

2d.  That  section  7  of  the  act  of  assembly  under  which  the 
defendant  corporation  is  organized,  provides  that: 

**  The  directors  of  such  corporation  shall  procure  certificates 
or  evidence  of  stock,  and  shall  deliver  them  signed  by  the  pres- 
ident, countersigned  by  the  treasurer,  and  sealed  with  the  com- 
mon seal  of  the  corporation,  to  each  person  or  party  entitled  to 
receive  the  same,  according  to  the  number  of  shares  by  him, 
her,  or  them  respectively  held,  which  certificates  or  evidences  of 
stock  shall  be  transferable  at  the  pleasure  of  the  holder,  in 
person  or  by  attorney  duly  authorized,  as  the  by-laws  may  pre- 
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scribe,  subject,  however,  to  all  payments  due,  or  to  become  due 
thereon  ;  and  the  assignee  or  party  to  whom  the  same  shall  have 
been  so  transferred,  shall  be  a  mem.ber  of  said  corporation,  and 
liave  and  enjoy  all  the  immunities,  privileges  and  franchises, 
and  be  subject  to  all  the  liabilities,  conditions  and  penalties 
incident  thereto,  in  the  same  manner  as  the  original  subscriber 
or  holder  would  have  been,  but  no  certificates  shall  be  trans- 
ferred so  long  as  the  holder  thereof  is  indebted  to  said  company, 
unless  the  board  of  directors  shall  consent  thereto." 

8d.  That  the  Rochester  Tumbler  Company  tlms  organized 
issued  (inter  alia)  to  Jesse  H.  Lippincott  three  hundred  shares 
of  its  capital  stock,  representing  a  par  value  of  ^30,000,  in  three 
certificates  numbered  10, 11  and  12,  each  for  one  hundred  shares 
in  the  form  following : 

Thb  Rochester  Tumbler  Company. 

Incorporated  August  15th,  1884.  State  of  Pennsylvania. 

No.  10  100  shares. 

This  is  to  certify,  that  Jesse  H.  Lippincott  is  entitled  to  one 
hundred  shares  in  the  capital  stock  of  The  Rochester  Tumbler 
Company.  Transferable  personally  or  by  attornej'  on  the  books 
of  the  company  and  surrender  of  this  certificate.  Witness  the 
seal  of  the  company  and  the  signature  of  the  president  and 
treasurer  at  Pittsburgh  this  13th  day  of  December,  1884. 

Henry  C.  Fry,    [seal] 
Jesse  H.  Lippincott,  President. 

Treasurer. 

4th.  That  upon  the  8th  day  of  September,  1888,  Jesse  H. 
Lippincott,  the  owner  of  the  three  hundred  shai-es  of  stock 
represented  by  these  three  certificates  Nos.  10,  11  and  12,  by 
indorsements  thereon,  absolute  in  foi*m,  and  with  powers  of  at- 
torney in  blank  annexed,  authorizing  transfers  upon  the  books  of 
the  company,  assigned  and  delivered  the  same  to  The  National 
Bank  of  the  Republic,  the  plaintifif,  as  collateml  security  for  the 
payment  of  $80,000  then  advanced  by  the  plaintiff  bank  to  him 
on  a  demand  note,  which  recited  the  pledge  of  the  stock  and 
contained  a  i)Ower  of  sale  to  be  exercised  in  the  event  of  a  de- 
fault in  the  payment  of  the  note. 

5th.  That  Jesse  H.  Lippincott  afterwards  became  insolvent, 
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and  upon  the  2d  day  of  May,  1891,  made  an  assignment  for  the 
benefit  of  his  creditora  to  Frederick  S.  Wait.  Upon  demand 
made,  neither  Mr.  Lippincott  nor  his  assignee  paid  the  note, 
and  purauant  to  authority  conferred  in  the  written  pledge,  the 
plaintiff  bank  on  the  15th  day  of  December,  1891,  after  adver- 
tisement and  notice  to  Mr.  Lippincott  and  his  assignee,  exposed 
the  stock  at  public  sale,  and  itself  became  the  purchaser  thereof 
for  $8,000. 

6th.  That  at  some  date  between  the  15th  and  the  29th  days  of 
December,  1891,  the  National  Bank  of  the  Republic  offered  to 
suri-ender  to  the  defendant  corpomtion  the  certificates  of  stock, 
Nos.  10,  11  and  12,  and  demanded  permission  to  transfer  the 
three  hundred  shares  of  stock  represented  thereby  upon  the 
books  of  the  defendant  corpomtion ;  and  that  this  offer  and 
demand  when  made,  was  refused  by  the  officers  and  directors 
of  the  defendant  company.  That  while  the  foregoing  is  the 
formal  demand  upon  which  the  plaintiff  relies,  it  nevert}ieless 
incidentally  appeai-s  that  at  some  uncertain  date  in  the  early 
pai-t  of  the  year  1891,  prior,  however,  to  the  3d  day  of  March 
of  that  year,  a  previous  demand  had  been  made  and  refuded ; 
and  that  this  demand  conveyed  the  first  notice  to  the  defend- 
ant corporation  that  the  stock  had  been  pledged  to  the  plaintiff 
bank. 

7th.  That  upon  the  1st  day  of  May,  1891,  Jesse  H.  Lippincott, 
who  at  that  date  was  retired  from  the  office  of  treasurer  of  the 
Rochester  Tumbler  Company,  was  indebted  to  that  company  in 
the  sum  of  one  hundred  and  fifty-seven  thousand  one  hundred 
and  sixty-three  and  ^Vo  dollars  ($157,168.87)  ;  an  indebtedness 
which  has  continued  without  credit  or  abatement  to  the  pres- 
ent time.  That  this  indebtedness  arose  by  reason  of  fraudulent 
overdrafts  by  Jesse  H.  Lippincott  upon  his  individual  account 
with  the  Rochester  Tumbler  Company ;  that  these  overdrafts 
were  made  from  time  to  time  during  a  period  of  several  years 
prior  to  May  1,  1891,  by  checks  drawn  upon  the  funds  of  the 
Rochester  Tumbler  Company,  in  many  and  perhaps  the  major- 
ity of  instances,  for  the  purpose  of  taking  up  negotiable  paper, 
which  he  had  previously  issued  by  fraud,  as  the  treasurer  of  said 
company,  and  had  procured  to  be  discounted  by  various  banks, 
applying  the  proceeds  thereof  to  his  own  individual  purposes. 

8th.  That  Jesse  H.  Lippincott,  as  the  treasurer  of  the  Roch- 
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ester  Tumbler  Company,  had  entire  and  exclusive  charge  and 
control  of  the  finances  of  the  company,  and  that  the  books  of 
the  company  were  kept  under  his  sole  supervision  and  direc- 
tion. That  no  account  accessible  to  the  company  was  kept  of 
the  paper  fraudulently  issued  by  him ;  and  while  it  is  impossi- 
ble to  ascertain  with  certainty  when  its  issue  began  or  the 
exact  amount  outstanding  at  any  particular  date  prior  to  the 
date  of  May  1,  1891,  it  does  appear  that  fraudulent  paper  was 
negotiated  by  him  as  early  as  March  24, 1890,  and  that  ficti- 
tious methods  were  employed  by  him  as  early  as  June  28, 1887, 
for  the  purpose  of  concealing  the  extent  of  the  overdrafts  upon 
his  account. 

9th.  That  it  cannot  be  found  as  a  fact  from  the  evidence,  that 
any  other  officer  of  the  Rochester  Tumbler  Company  was  cog- 
nizant of  the  overdrafts  by  Mr.  Lippincott,  or  of  the  fact  that 
Mr.  Lippincott  had  made  fraudulent  use  of  the  name  and  credit 
of  th^  company,  prior  to  the  middle  of  the  month  of  Novem- 
ber, 1890.  But  it  does  appear  that  at  or  about  that  date, 
H.  C.  Fiy,  president  of  the  company,  became  aware  of  tlie 
im^Jroper  use  of  the  name  of  the  company  by  Mr.  Lippincott, 
who  at  the  time  represented  such  use  to  be  but  temporary  and 
for  an  inconsiderable  amount.  This  discovery  by  Mr.  Fry  was, 
within  a  few  weeks  thereafter,  followed  by  the  knowledge  that 
Mr.  Lippincott  had  largely  overdrawn  his  account,  and  that  he 
had,  for  his  own  individual  benefit,  pledged  the  credit  of  the 
company  upon  obligations  aggi-egating  a  large  sum  of  money. 
But  having  confidence  in  Mr.  Lippincott  and  relying  upon 
promises  that  the  paper  of  the  company  would  be  speedily 
retii'ed  and  the  overdrafts  made  good,  Mr.  Fry  partially  com- 
plied with  Mr.  Lippincott^s  request,  and  but  sparingly  imparted 
the  information  he  had  gathered  to  the  remaining  membei-s  of 
the  board  of  directors,  in  the  latter  part  of  the  month  of  Decem- 
ber, 1890.  The  information  then  given,  to  directors  Kane  and 
Moulds,  was  to  the  effect  that  Mr.  Lippincott's  account  was 
largely  overdrawn.  The  knowledge  that  fraudulent  use  of  the 
name  of  the  corporation  had  been  made,  does  not  clearly  ap- 
pear to  have  been  communicated  until  after  January  1,  189L 
That  while  Mr.  Fry,  as  president  of  the  company,  may  have 
participated  as  early  as  December  11,  1890,  in  the  renewal  of 
paper  fraudulently  issued  by  Mr.  Lippincott,  and  then  in  the 
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hands  of  bona  fide  holders,  there  is  not  sufficient  evidence  to 
show  that  he  knowingly  consented  to  an  increase  of  Mr.  Lip- 
pincott's  indebtedness.  That,  by  the  1st  day  of  January,  1891, 
Mr.  Fry  had  sufficient  knowledge  to  inform  him  not  only  that 
Mr.  Lippincott  was  entirely  untinistworthy  in  his  statements  in 
regard  to  the  extent  of  his  indebtedness  to  the  company,  but 
was  both  needy  and  corrupt  to  a  degree  that  would  lead  him 
into  further  speculations,  is  beyond  doubt. 

10th.  That  upon  November  16, 1890,  Jesse  H.  Lippincott  had 
overdi-awn  his  account  with  the  Rochester  Tumbler  Company,  in 
cash,  to  the  extent  of  $64,405.47 ;  and  that  he  had,  in  addition 
to  this  indebtedness,  pledged  the  credit  of  the  company  upon 
negotiable  paper  fraudulently  issued  by  him,  and  at  tliat  date 
outstanding  in  the  hands  of  bona  fide  holdei-s,  in  notes  upon 
which  the  company  appeared  as  the  maker,  for  an  amount  not 
less  than  $47,000,  and  in  drafts  upon  which  the  company  ap- 
peared as  the  drawer,  and  upon  which  the  acceptances  were,  by 
way  of  accommodation,  for  an  amount  not  less  than  $3,750. 
That  is  to  say,  that  upon  November  15, 1890,  Jesse  H.  Lippin- 
cott was  indebted  to  the  Rochester  Tumbler  Company,  on 
account  of  overdrafts  and  on  account  of  negotiable  paper  fraud- 
ulently issued  by  him,  but  binding  upon  the  company  and  sub- 
sequently redeemed  and  paid  by  it,  in  the  sum  of  at  least 
$115,155.47. 

11th.  That  upon  Januaiy  1,  1891,  Jesse  H.  Lippincott  had 
overdrawn  his  account  with  the  Rochester  Tumbler  Company, 
in  cash,  to  the  extent  of  $69,408.59,  and  that  he  had,  in  addi- 
tion to  this  indebtedness,  pledged  the  credit  of  the  company 
upon  negotiable  paper,  fraudulently  issued  by  him  and  at  that 
date  outstanding  in  the  hands  of  bona  fide  holders,  in  notes 
upon  which  the  company  appeared  as  the  maker,  for  an  amount 
not  less  than  $50,000,  and  in  di-afts  upon  which  the  company 
appeared  as  the  drawer  and  upon  which  the  acceptances  were, 
by  way  of  accommodation,  for  an  amount  not  less  than  $17,900. 
That  is  to  say,  that  upon  January  1, 1891,  Jesse  H.  Lippincott 
was  indebted  to  the  Rochester  Tumbler  Company,  for  over- 
drafts and  on  account  of  negotiable  paper  fraudulently  issued 
by  him  but  binding  upon  the  company,  and  subsequently 
redeemed  and  paid  by  it,  in  the  sum  of  at  least  $127,803.59. 

12th.  For  the  purpose  of  showing  with  the  exactness  required 
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in  a  decree,  the  condition  of  accounts  between  Jesse  H.  Lip- 
pincott  and  the  Rochester  Tumbler  Company,  at  the  time  the 
company  first  became  aware  of  the  fact  that  the  plaintiff  bank 
was  pledgee  of  the  stock  in  controversy,  it  has  become  neces- 
sary for  the  master  to  fix  upon  this  date  left  uncertain  under 
finding  No.  6,  and  incapable  of  definite  ascertainment  under 
the  evidence  in  the  case.  This  notice,  under  the  evidence, 
could  not  have  been  given  earlier  than  January  1,  1891,  nor 
later  than  March  8  of  the  same  year.  As  at  either  date  the 
indebtedness,  which  was  constantly  inci*easing,  was  admittedly 
far  in  excess  of  the  value  of  the  stock,  the  question  of  the  par- 
ticular date  within  the  period  mentioned  becomes  comparatively 
immaterial.  The  master  has  fixed  upon  January  1,  1891,  as 
that  date,  although  in  view  of  the  fact  that  the  burden  of  proof 
is  probably  on  the  plaintiff  company,  the  later  date  might  with 
greater  propriety  have  been  selected. 

In  a  supplemental  report  the  master  found  as  follows : 
The  1st  and  2d  exceptions  filed  by  the  National  Bank  of  the 
Republic  allege  error  in  the  seventh  finding  of  fact,  which 
is  to  the  eflFect  that  upon  the  1st  day  of  May,  1891,  Jesse  H. 
Lippincott  was  indebted  upon  all  accounts  to  the  Rochester 
Tumbler  Company  in  the  sum  of  $157,163.37,  and  that  this 
indebtedness  has  continued  to  the  present  time  without  cred- 
its or  abatement.  These  exceptions  are  well  taken ;  and  the 
seventh  finding  of  fact  is  now  modified  to  the  extent  of  allow- 
ing two  credits  thereon  for  dividends  declared  upon  the  four 
hundred  shares  of  stock  in  the  Rochester  Tumbler  Company, 
standing  in  the  name  of  Jesse  H.  Lippincott.  These  dividends 
are  still  in  the  keeping  of  the  Rochester  Tumbler  Company 
and  should  be  credited  as  of  their  appropriate  dates ;  one  divi- 
dend of  $8,000  on  the  day  of  October,  1891 ;  the  other  for 
a  like  sum  of  $8,000  on  the        day  of  October,  1892. 

The  allowance  of  these  credits,  however,  aggregating  $16,000 
with  interest,  in  no  respect  changes  the  amount  of  the  indebt- 
edness for  which  the  Rochester  Tumbler  Company  is  entitled 
to  a  lien  upon  the  stock  of  Jesse  H.  Lippincott.  The  lieu 
found  to  exist,  according  to  the  theory  of  the  master^s  report, 
was  for  the  sum  of  $127,303.59  with  interest ;  being  the  indebt- 
edness of  Jesse  H.  Lippincott  as  it  stood  upon  the  Ist  day  of 
Januaiy,  1891.     A  lien  for  the  increase  of  indebtedness  accra- 
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ing  after  the  1st  day  of  January,  1891,  amounting  to  $19,759.78, 
was  denied.  The  $16,000  of  dividends  is  properly  credited 
upon  this  $19,759.78  as  the  indebtedness  for  which  the  creditor 
holds  the  least  security. 

The  National  Bank  of  the  Republic  by  its  8th  exception  com- 
plains of  the  failure  to  find  that  Jesse  H.  Lippincott  is  the 
owner  of  one  hundred  shares  of  the  capital  stock  of  the  Roch- 
ester Tumbler  Company  in  addition  to  the  three  hundred  siiares 
involved  in  this  controversy.  The  master's  attention  had  not 
been  previously  dii'ected  to  this  additional  stock,  and  he  now 
finds  the  facts  with  reference  thereto  as  follows : 

In  the  8d  paragraph  of  the  cross  bill  filed  by  the  Rochester 
Tumbler  Company  it  is  averred :  "  That  the  said  Lippincott 
appears  as  a  stockholder  upon  the  books  of  your  orator,  cred- 
ited thereupon  with  400  shares  of  its  capital  stock  of  the  par 
value  of  $100.00  per  share.  Certificates  Nos.  10,  11  and  12 
each  for  100  shares  of  said  stock  were  issued  to  said  Lippin- 
cott and  it  is  claimed  by  said  National  Bank  of  the  Republic, 
were  pledged  to  it  by  the  said  Lippincott  as  collateral  secu- 
rity," etc. 

This  additional  one  hundred  shares  of  stock  was  in  no  way 
made  a  part  of  the  subject-matter  of  the  cross  bill,  uor  was  any 
order  or  decree  of  the  court  prayed  for  making  any  disposition 
thereof*  The  sole  and  only  allusion  to  this  additional  stock 
throughout  the  entire  proceedings  in  this  case  is  contained  in 
the  casual  averment  of  the  cross  bill  above  recited. 

It  was  the  privilege  of  the  National  Bank  of  the  Republic  upon 
notice  given  by  the  cross  bill  of  the  existence  of  this  stock  to 
so  mold  the  proceedings  as  to  bring  the  stock  within  the  grasp 
of  the  decree  in  this  case.  If  the  stock  was  of  sufficient  value 
to  advantage  the  bank  by  having  the  court  direct  that  it  should 
be  first  compelled  to  respond  to  the  lien  of  Mr.  Lippincott's  in- 
debtedness, that  fact  could  have  been  proven  by  the  bank,  as 
well  as  all  other  circumstances  necessary  to  determine  the 
actual  status  of  the  stock.  Instead  of  attempting  to  base  an 
equity  upon  such  proceeding,  it  has  elected  to  ignore  the  fact 
of  the  existence  of  this  stock,  and  virtually  refused  to  consider 
it  as  an  element  in  the  controvei'sy  until  it  is  too  late,  without 
Berious  delay,  to  bring  it  within  the  scope  of  the  present  decree. 

Examined  in  this  light  the  request  of  the  9th  exception  to 
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the  master's  report,  that  the  decree  firat  direct  the  sale  of  the 
one  hundred  shares  of  stock  not  plfedged  to  the  National  Bank 
of  the  Republic,  seems  to  be  ill  founded.  Equity  in  the  distri- 
bution of  funds  among  creditors  is,  for  the  most  part  in  this 
state,  worked  out,  not  by  allowing  the  junior  creditor  or  claim- 
ant to  interfere  with  the  execution  process  of  the  senior  creditor, 
but  by  means  of  subrogation  after  payment  or  tender  of  pay- 
ment in  full  of  the  senior  creditor's  claim.  •  If  the  right  of  mar- 
shaling securities  by  permitting  intei'ference  on  the  part  of  a 
junior  claimant  is  ever  admissible,  it  is  under  exceptional  and 
extreme  circumstances.  It  is  an  equitable  right  of  the  most 
delicate  nature  and  can  be  called  into  exercise  only  upon  affirm- 
ative proof  of  an  equity  in  the  junior  claimant  that  is  clear,  dis- 
tinct and  imperative.  It  is  never  allowed  as  a  mere  experiment 
It  must  appear,  beyond  doubt,  that  its  exercise  will  bring  sub- 
stantial advantage  to  the  junior  without  injuring  or  delaying 
the  senior  creditor.  As  in  the  case  of  subrogation,  which  is 
never  permitted  until  the  senior  creditor's  claim  has  been  paid 
in  full,  so  in  the  exercise  of  this  extraordinaiy  equitable  right, 
it  is  never  granted  unless  the  security  which  the  junior  claim- 
ant seeks  to  have  first  applied  to  the  senior  ci-editor's  claim  is 
clearly  shown  to  be  ample  for  the  satisfaction  of  that  claim. 
This  proof  of  the  sufficiency  of  the  one  hundred  shares  of  stock, 
the  National  Bank  of  the  Republic  has  not  produced.  The  mas- 
ter is  unable  to  suppress  the  observation  that,  in  all  fairness, 
the  consideration  of  the  question  arising  out  of  the  exceptions 
directed  to  the  matter  of  this  additional  stock  should  not  have 
been  forced  upon  him.  The  candor  of  all  concerned  in  the  case 
will  compel  the  admission  that  if  the  indebtedness  of  Jesse  H. 
Lippincott  to  the  Rochester  Tumbler  Company  is  a  lien  upon 
his  stock,  the  sale  of  twice  four  hundred  shares  in  the  most 
favorable  market  would  perhaps  not  fully  discharge  the  indebt- 
edness. 

The  master  i*ecommended  a  decree  in  favor  of  defendant. 

Exceptions  to  the  master's  report  were  overruled,  and  the 
following  decree  was  entered : 

That  the  Rochester  Tumbler  Company,  by  virtue  of  the  gen- 
ei*al  corporation  laws  of  the  commonwealth  of  Pennsylvania 
under  which  said  company  was  organized,  has  a  lien  upon  the 
stock  of  said  company,  standing  upon  its  books  in  the  name  of 
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Jesse  H.  Lippincott  for  the  indebtedness  of  said  Lippincott  to 
said  company.  That  said  indebtedness  upon  January  1, 1891, 
was  at  least  $127,303.59.  That  upon  payment  by  the  National 
Bank  of  the  Republic  of  this  amount,  with  interest  from  Jan- 
uary 1,  1891,  to  the  Rochester  Tumbler  Companj',  the  said 
company  shall  permit  the  transfer  of  the  said  three  hundred 
shares  of  stock  to  the  said  bank.  If  the  said  bank  shall  not 
within  ninety  days  from  the  date  hereof  make  such  payment, 
the  said  Rochester  Tumbler  Company  shall  have  the  right  to 
have  said  stock  sold  at  public  sale  for  the  purpose  of  paying 
said  indebtedness,  and  may  apply  to  this  court  for  an  order 
directing  the  manner  of  sale.  The  costs  of  this  proceeding, 
including  a  master's  fee  of  $1,000,  shall  be  paid  by  the  National 
Bank  of  the  Republic  and  the  Rochester  Tumbler  Company  in 
equal  proportions. 

Error  assignedj  among  others,  was  above  decree,  quoting  it. 

Johm  Mc  Cleave^  A.  M.  Brotm^  John  S.  Lamhiej  2>.  T,  Watson 
and  H.  Aplington  with  him,  for  appellant. — The  appellee  is  es- 
topped from  asserting  a  lien:  Kisterbock's  Appeal,  127  Pa. 
601 ;  Jeanes'  Appeal,  116  Pa.  578 ;  Holbrook  v.  Zinc  Co.,  67 
N.  Y.  616 ;  Willis  v.  Darby  Railwsiy  Co.,  6  W.  N.  C.  461 ;  Ba- 
hia  &  San  Francisco  Ry.  Co.  v.  Luttin,  L.  R.  8  Q.  B.  685; 
N.  Y.  &  N.  H.  R.  R.  Co.  v.  Schuyler,  34  N.  Y.  80;  Bank  of 
Kentucky  v.  Schuylkill  Bank,  1  Pareon's  Equity,  180 ;  Knox  v. 
Eden  Musee,  74  Hun,  484 ;  Woods'  Appeal,  92  Pa.  879 ;  Moore 
V.  Metropolitan  National  Bank,  55  N.  Y.  41 ;  McNeil  v.  Tenth 
National  Bank,  46  N.  Y.  825 ;  Pratt  v.  Tilt,  28  N.  J.  Eq.  480 ; 
Bridgeport  Bank  v.  New  York  &  New  Hampshire  R.  R.  Co., 
80  Conn.  275. 

If  the  appellee  should  have  the  right  to  a  lien,  it  can  have 
no  lien  for  that  part  of  Lippincott's  indebtedness  created  after 
it  had  knowledge  of  his  improper  use  of  its  funds  and  credit. 

The  appellee  has  no  right  of  lien  under  the  act  of  1874 : 
Canal  Co.  v.  Sanson,  1  Binney,  70 ;  Palmer  v.  Ridge  Mining 
Co.,  84  Pa.  288 ;  Merrimac  Mining  Co.  v.  Levy,  54  Pa.  227  , 
Franks  Oil  Co.  v.  McCleaiy,  63  Pa.  817 ;  Pgh.  Coal  Co.  v. 
Otterson,  4  W.  N.  C.  645;  Messei-smith  v.  Sharon  Savings 
Bank,  96  Pa.  440 ;  Aultman's  Appeal,  98  Pa.  605 ;  Mt.  Holly 
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Paper  Co.'s  Appeal,  99  Pa.  518 ;  Mechanics'  Bank  v.  Earp,  4 
Rawle,  884;  Presbyterian  Congregation  v.  Carlisle  Bank,  5 
Pa.  846. 

The  defendant  corporation  should  not  be  permitted  to  claim 
a  lien  upon  the  stock  held  by  the  plaintiff,  under  the  doctrine 
of  estoppel:  Kisterbock's  App.,  127  Pa.  601;  Bank  v.  Lanier, 
11  Wall.  869;  N.  Y.,  N.  H.  &  H.  R.  R.  v.  Schuyler,  34  N.  Y. 
30 ;  Bridgeport  Bank  v.  N.  Y.  &  H.  R.  R.,  30  Conn.,  270 ; 
Knox  V.  Eden  Musee,  74  Hun,  483. 

It  is  well  settled  that  a  corporation  has  no  lien  at  common 
law  on  its  stock  for  debts,  owing  to  such  corporation  by  its 
stockholdei-s ;  Merchants'  Bank  of  Easton  v.  Shouse,  102  Pa. 
488 ;  1  Cook  on  Stock  &  Stockholders,  sec.  520 ;  Budd  v.  Mul- 
tnomah St.,  15  Pac.  Rep.  659. 

P.  (7.  Knox  and  JameB  H.  Jteed^  for  appellee,  were  not  heard, 
but  argued  in  their  printed  brief. — Conceding  for  the  sake  of 
argument  that  Lippincott's  fellow  officers  were  guilty  of  negli- 
gence because  they  did  not  discover  his  fraud  within  the  thi-ee 
or  four  months  during  which  an  indebtedness  was  created  far 
in  excess  of  the  value  of  this  stock,  still  the  corporation  can- 
not be  made  to  suffer :  P.  F.  W.  &  C.  R.  R.  v.  Shaeffer,  59 
Pa.  850. 

The  character  of  the  indebtedness  does  not  affect  the  lien  of 
the  corporation  upon  the  stock :  Mount  Holly  Co.'s  App.,  99 
Pa.  618;  Reading  Trust  Co.  v.  Reading  Iron  Works,  137  Pa- 
282 ;  West  Bmnch  Bank  v.  Armstrong,  40  Pa.  278. 

The  provision  of  the  act  of  1874  had  a  settled  legal  meaning 
in  this  state  prior  to  1874 :  Rogers  v.  Huntingdon  Bank,  12  S. 
&  R.  78 ;  Sutherland  on  Statutory  Construction,  sec.  333. 

The  known  and  settled  construction  of  statutes  by  courts  of 
law  has  been  considered  as  silently  incorpomted  into  the  acts : 
McDonald  V.  Hovey,  111  U.  S.  619;  Inter  State  Commerce 
Commission  v.  B.  &  O.  R.  R.,  146  U.  S.  263 ;  United  States 
Freight  Association,  58  Fed.  58;  Gyger's  Est,  65  Pa.  311; 
P.  &  C.  R.  R.  V.  Clarke,  29  Pa.  147 ;  Steamship  Dock  Co.  v. 
Heron,  52  Pa.  280. 

When  a  lien  is  expressly  given  to  the  corporation  by  its 
charter  or  by  statute  all  persons  dealing  with  the  corporation 
are  affected  by  it  and  must  take  notice  of  it.     A  statutory  lien 
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need  not  be  set  out  in  the  certificate  in  order  to  give  notice  to 
the  transferee :  1  Cook  on  Stockholders,  sec.  628 ;  Hammond 
V.  Hastings,  134  U.  S.  401 ;  Union  Bank  v.  Laird,  2  Wbeaton, 
892. 

Opinion  by  Mr.  Justice  Mitchell,  January  6, 1896 : 
The  claim  that  the  defendant  is  estopped  by  the  form  of  the 
certificate  which  sets  out  that  the  shares  are  ^^  transferable  per- 
sonally or  by  attorney  on  the  books  of  the  company  "  without 
any  reference  to  a  lien  for  the  stockholder's  indebtedness  can- 
not be  sustained.  The  language  of  the  certificate  is  not  a  rep- 
resentation of  any  inherent  quality  of  the  shares  or  rights  of 
the  holder,  but  is  merely  information  as  to  the  mode  of  transfer. 
From  the  nature  of  the  business,  transfers  must  be  under  some 
regulation  and  where  as  in  this  case  the  regulations  are  imposed 
by  the  statute  which  is  the  fountain  of  the  corporate  power,  all 
pai-ties  are  bound  to  take  notice  of  them.  The  Pennsylvania 
cases  cited  are  not  in  point.  Willis  v.  R.  R.  Co.,  6  W.  N.  C. 
461,  and  Kisterbock's  Appeal,  127  Pa.  601,  decided  that  as  the 
issue  of  certificates  was  an  act  within  the  lawful  powers  of  the 
corpoi-ation,  and  depended  on  facts  not  accessible  to  outside  par- 
ties, the  latter  were  entitled  to  rely  upon  them  as  evidence  of 
title  to  shares,  and  as  against  a  purchaser  for  value  the  company 
would  be  estopped.  There  was  no  question  of  the  mode  or 
conditions  of  transfer.  Wood's  Appeal,  92  Pa.  879  and  Jeanes's 
Appeal,  116  Pa.  578,  were  cases  of  private  owners  who  had 
clothed  their  agents  with  apparent  authority  to  transfer  and 
were  held  to  be  estopped  thereby.  On  the  other  hand  an 
authoritative  case  on  this  question  is  Hammond  v.  Hastings, 
184  U.  S.  401,  where  the  exact  point  was  ruled  in  accordance 
with  the  views  we  have  expressed. 

II.  Nor  can  the  claim  be  sustained  that  the  defendant  has  lost 
its  right  to  lien  as  against  the  appellant,  by  reason  of  negligence 
in  allowing  the  debt  to  be  created.  There  is  no  obligation  on 
a  creditor  to  take  care  of  other  creditor  of  the  mutual  debtor 
further  than  by  the  avoidance  of  fraud.  An  employer  may 
trust  his  employee  to  the  extent  of  negligence  without  impair- 
ing his  rights  against  the  employee,  or  giving  the  employee's 
creditor  any  ground  of  complaint,  before  notice  of  such  credit- 
or's rights.  And  even  after  notice  it  does  not  follow  that  he 
Vol.  clxxu — 40 
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must  sacrifice  his  own  rights.  In  the  present  case  it  is  doubt- 
ful if  the  learned  master  did  not  go  too  far  in  favor  of  the  appel- 
lajit  in  holding  that  knowledge  by  the  president  and  directors 
of  the  treasurer's  misconduct  i-aised  any  duty  to  outside  parties 
to  discharge  him,  or  in  any  way  impair  the  right  of  lien  even 
for  a  subsequent  increase  of  his  debt.  Such  is  not  the  rule  even 
ill  favor  of  sureties :  Rw.  Co.  v.  Shaffer,  69  Pa.  850.  The 
directors  being  suddenly  confronted  with  knowledge  that  their 
treasurer,  had  by  outside  speculation  with  the  company's  money, 
become  a  defaulter,  had  to  decide  whether  it  was  for  the  inter- 
est of  the  company  to  allow  him  time  and  opportunity  to  with- 
draw gradually  from  the  illegal  ventures  and  reduce  his  debt 
or  to  stop  him  peremptorily  at  all  risks.  In  reaching  a  decision 
they  were  not  necessarily  bound  to  take  notice  of  danger  to  his 
other  creditor,  or  to  prefer  such  interests  to  their  own.  Those 
ai-e  matters  which  must  depend  on  the  particular  circumstances 
of  each  case.  It  is  not  however  necessary  to  go  into  this  inquiry 
since  it  is  conceded  that  the  debt  of  Lippincott  to  the  appellee 
incurred  before  knowledge  of  his  misconduct  or  of  appellant's 
claim,  very  far  exceeds  the  value  of  the  shares  in  controversy. 
III.  The  main  question  is  the  extent  of  the  lien  given  by  the 
act  of  1874,  P.  L.  78,  and  this  depends  upon  the  meaning  of  the 
word  "  indebted  "  in  the  seventh  section.  The  section  provides 
for  certificates  to  be  issued  to  the  holders  of  stock  according 
to  the  number  of  shares  held,  which  certificates  ^^  shall  be  trans- 
ferable at  the  pleasure  of  the  holder,  in  person  or  by  attorney 
....  subject  however  to  all  the  payments  due  or  to  become 
due  thereon;  and  the  assignee  ....  shall  be  a  member  of 
said  corporation  and  have  ....  all  the  immunities,  privileges 
and  franchises,  and  be  subject  to  all  the  liabilities,  conditions 
and  penalties  incident  thereto,  in  the  same  manner  the  original 
subscriber  or  holder  would  have  been,  but  no  certificate  shall  be 
transferred  so  long  as  the  holder  thereof  is  indebted  to  said  com- 
pany unless  the  board  of  directora  shall  consent  thereto,"  P.  L. 
78.  The  last  clause  is  the  operative  one  from  which  the  lien 
in  this  case  arises.  On  its  face  and  by  the  natural  meaning  of 
the  words  it  includes  all  kinds  of  indebtedness.  Standing  alone 
there  could  be  no  question  about  it.  But  appellant  contends 
that  it  should  be  read  with  and  controlled  by  the  previous 
expression  ^^  subject  to  all  payments  due  or  to  become  due 
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thereon,*'  and  its  meaning  therefore  is  restricted  to  indebtedness 
growing  out  of  the  original  subscription  and  subsequent  calls 
or  assessments  thereon. 

The  argument  is  ingenious  but  not  convincing.  It  is  opposed 
not  only  as  already  sjiid  to  the  natural  meaning  of  the  words 
used,  but  also  to  the  words  which  would  most  natui*ally  have 
been  used  if  the  intent  had  been  as  claimed.  The  prior  part 
of  the  section  makes  the  certificates  transferable  at  the  pleasure 
of  the  holder,  and  the  transferee  takes  them  subject  to  all  pay- 
ments and  liabilities  incident  to  the  original  subscription.  If 
the  indebtedness  which  would  prevent  a  transfer  without  the 
consent  of  the  directora  had  been  intended  to  be  only  that  aris- 
ing from  the  same  source,  the  easiest  and  most  obvious  mode  of 
expression  would  have  been  to  add  to  the  first  clause  '^  and  sub- 
ject further  as  to  all  payments  due  thereon,  to  the  consent  of 
directors,'*  or  to  have  substituted  for  the  last  clause,  ^'  but  no 
certificate  shall  be  transfeiTed  so  long  as  any  payments  remain 
due  thereon,"  unless  the  directors  consent,  etc.  Either  of  these 
forms  would  have  expressed  clearly  and  definitely  the  restric- 
tion of  the  kind  of  debt  which  would  prevent  transfer,  and  one 
of  them,  or  some  other  similar  phittse  would  have  been  the 
natural  expression  chosen  for  such  idea.  But  instead  of  using 
any  such  expression  the  legislature  indicated  its  intent  by  the 
broad  word  **  indebted."  The  fact  is  as  was  pointed  out  by  the 
learned  master,  that  the  two  clauses  as  they  stand  in  the  act 
do  not  refer  at  all  to  the  same  thing.  The  firat,  ^^  subject  to  all 
payments  due  or  to  become  due  thereon  "  refers  to  the  obliga- 
tions to  be  assumed  by  the  new  taker,  while  the  other  ^'  so  long 
as  the  holder  is  indebted"  refers  to  the  existing  obligations  of 
the  former  owner.  A  stockholder  may  become  indebted  to  his 
company  in  many  other  ways  than  for  calls  upon  his  subscrip- 
tion, and  the  company  may  be  content  with  his  ability  to  pay, 
and  its  hold  upon  his  shares  as  security.  But  this  security  would 
be  lost  if  he  could  step  out  at  any  time  by  the  transfer  of  his 
shares  with  only  a  liability  for  calls  upon  the  original  subscript 
tion.  The  legislature  clearly  had  these  considerations  in  view 
when  it  drew  the  distinction  between  the  new  obligations  of 
the  transferee  and  the  old  ones  of  the  transferor,  and  described 
the  latter  by  the  broad  word  "  indebted." 

But  there  is  another  section  in  the  act  which  makes  this  con- 
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elusion  irresistible.  If  the  indebtedness  which  gives  a  lien  is 
only  such  as  arises  from  ^^  payments  due  "  on  the  stock,  then  a 
stockholder  not  so  indebted  can,  as  the  language  of  the  first  part 
says,  transfer  at  his  pleasure,  and  the  consent  of  the  directors 
need  only  be  obtained  when  he  is  so  indebted.  But  by  section 
12,  ^^No  shares  shall  be  transferable  until  all  previous  calls 
thereon  shall  have  been  fully  paid  in.'*  That  is,  if  the  pi-esent 
holder  is  not  indebted  on  calls  the  consent  of  the  directors  to 
a  transfer  is  not  necessary,  and  if  he  is  so  indebted  the  direct- 
01-8  have  no  power  to  consent,  so  that  in  either  alternative  the 
prohibition  against  transfer  without  consent  of  the  directors 
becomes  ineffective,  and  the  clause  without  meaning.  A  con- 
struction which  leads  to  such  results  cannot  be  enteilained. 

Where  the  legislative  intent  is  clear  from  the  words  used  it 
is  idle  to  discuss  the  agreement  or  variance  of  such  intent  from 
previous  legislative  policy.  But  as  the  subject  has  been  some- 
what elaborated  in  the  argument,  it  may  be  well  briefly  to  call 
attention  to  the  trend  of  legislation  in  this  state  towards  the 
gradual  assimilation  of  rights  and  duties  between  members  of 
partnerships  and  of  corporations.  The  statutory  authorization 
of  special,  and  later  of  limited  partnerships  has  approximated 
the  status  of  the  members  to  that  of  mere  stockholders  in  that 
they  may  invest  a  definite  amount  of  capital  and  avoid  the 
unlimited  common  law  liabilities.  On  the  other  hand  when  a 
partner  sells  out,  either  voluntarily  or  involuntarily,  he  passes  to 
his  vendee  only  a  right  to  an  account,  and  he  cannot  at  any 
time  unless  by  consent  withdraw  from  the  firm  and  leave  the 
others  to  pay  its  debts,  and  in  this  respect  the  legislature  has 
passed  many  acts,  including  the  one  under  present  consideration, 
tending  to  put  a  stockholder  desirous  of  withdrawing,  in  an 
analogous  position  by  requiring  him  firat  to  pay  up  his  indebt- 
edness to  the  corporation.  A  number  of  such  acts  are  cited  in 
the  argument  of  the  appellee,  and  need  not  be  enlarged  upon 
here,  further  than  to  say  that  they  have  uniformly  received 
from  this  coui*t  a  construction  in  furtherance  of  their  intent,  and 
in  harmony  with  the  view  we  have  expi-essed  of  the  act  of  1874. 
See  Rodgers  v.  Huntingdon  Bank,  12  S.  &  R.  77;  Grant  v. 
Mechanics'  Bank,  15  S.  &  R.  140 ;  Sewall  v.  Lancaster  Bank, 
17  S.  &  R.  284;  Mechanics'  Bank  v.  Earp,  4  R.  884;  R.  R. 
Co.  V.  Clarke,  29  Pa.  146 ;  West  Branch  Bank  v.  Armstrong, 
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40  Pa.  278 ;  Klopp  v.  Lebanon  Bank,  46  Pa.  88 ;  Mt  Holly 
Paper  Co.'s  Appeal,  99  Pa.  613 ;  Reading  Trust  Co.  v.  Read- 
ing Iron  Works,  187  Pa.  282. 

Decree  affirmed  at  the  costs  of  appellant. 


Samuel  Musgrave  v.  H.  A.  Dickson  and  also  M.  E. 
Bailey  and  Richmond  Boler,  partners  doing  business 
as  Bailey  &  Boler,  Appellants. 

Principal  and  surety— SulMrogoHon— Partial  paytneni— Equity , 
Subrogation  rests  upon  purely  equitable  grounds,  and  will  not  be  en- 
forced against  superior  equities.  Unless  the  surety  pays  the  debt  in  full 
he  is  not  entitled  to  subrogation,  and  until  this  is  done  the  creditor  will 
be  left  in  full  possession  and  control  of  the  debt  and  the  remedies  for  its 
enforcement. 

The  settlement  of  an  account  between  a  surety  and  the  debtor  fixes  the 
amount  of  the  liability  of  the  latter  and  the  extent  of  the  right  to  indem- 
nity, but  it  does  not  affect  the  right  of  subrogation,  which  is  never  allowed 
to  the  prejudice  and  injury  of  the  creditor. 

Practice,  C,  P. — Practice,  8,  C, — Exception  to  commissioner'^ s  report- 
Assignment  of  error. 

Where  an  answer  is  filed  to  a  petition  for  subrogation  denying  that  the 
debt  has  been  paid  in  full,  and  the  case  is  referred  to  a  commissioner  who 
reports  in  favor  of  subrogation  without  noticing  the  averment  of  the  an- 
swer, and  the  repoit  is  sustained  by  the  court  without  taking  into  consid- 
eration the  averment  of  the  answer,  and  the  omission  is  made  the  subject 
of  an  exception  to  the  report  and  also  of  an  assignment  of  error,  the 
Supreme  Court  is  bound  to  consider  the  question,  although  its  importance 
may  have  been  an  afterthought. 

Argued  Oct.  29, 1895.  Appeal,  No.  107,  Oct.  T.,  1895,  by 
defendants,  from  order  of  C.  P.  No.  2,  Allegheny  Co.,  Oct.  T., 
1889,  No.  218,  overruling  exceptions  to  commisjiioners'  report. 
Before  Stbbrbtt,  C.  J.,  Greek,  Williams,  McCollum, 
Mitchell,  Deak  and  Fell,  JJ.    Reversed. 

Exceptions  to  commissioner's  report. 

From  the  record  it  appeared  that  Samuel  Musgrave  obtained 
a  rule  on  H.  A.  Dickson  to  show  cause  why  the  said  Musgrave 
should  not  have  subrogation  of  the  judgment  Dickson  had 
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obtained  against  Bailey  &  Boler  in  an  action  in  replevin  founded 
on  a  distmint  for  rent,  because  he,  the  said  Musgi*ave,  had  paid 
the  judgment  obtained  against  Bailey  &  Boler,  J.  C.  Dickson 
and  himself,  in  the  action  on  the  bond  that  had  been  given  as 
required  by  law  when  the  replevin  action  was  instituted. 

H.  A.  Dickson  in  his  answer  claimed  that  subrogation  should 
not  be  allowed,  for  the  reasons :  first,  that  thei'e  was  still  due 
him  $143.45  and  $45.00  costs  on  account  of  the  judgment  of 
which  subrogation  was  desired ;  second,  that  said  Musgrave,  by 
going  on  the  bond,  enabled  Bailey  &  Boler  to  retain  possession 
of  a  brickyard,  thereby  becoming  further  indebted  to  him  for 
rent  in  the  sum  of  $600,  which  had  not  been  paid. 

The  case  was  referred  to  J.  H.  Miller,  Esq.,  as  commissioner, 
who,  without  taking  into  consideration  the  averments  of  the 
answer  above  stated,  recommended  a  decree  in  favor  of  S.  Mus- 
grave to  the  amount  of  $872.70. 

H.  A.  Dickson  filed  among  othei*8,  the  following  exception 
to  the  commissioner's  report : 

^'  The  commissioner  erred  in  not  finding  that  on  December  31, 
1893,  there  remained  unpaid  on  the  judgment  entered  in  this 
case  $143.45  and  $45.00  costs,  no  part  of  which  has  since  been 
paid." 

The  court  overruled  exceptions  to  the  commissioner's  repoi-t, 
and  entered  a  decree  in  accordance  with  his  recommendation. 

Error  assigned  among  others  was,  (1)  in  not  finding  that  of 
the  judgment  of  which  subrogation  is  asked  there  remained 
unpaid  $143.45  and  $45.00  costs. 

W.  L  Craig^  for  appellants. — Musgrave  is  not  entitled  to  sub- 
rogation :  Bank's  App.,  19  W.  N.  C.  78 ;  Hoover  v.  Epler,  52 
Pa.  522 ;  Kyner  v.  Kyner,  6  Watts,  221. 

By  going  on  the  replevin  bond,  S.  Musgi-ave  enabled  Bailey 
&  Boler  to  become  further  indebted  to  H.  A.  Dickson  in  the  sum 
of  $600,  and  also  delayed  the  collection  of  said  $143.45,  subro- 
gation should  not  be  allowed  :  Armstrong's  App.,  5  W.  &  S. 
852;  Lathrop's  App.,  1  Pa.  512;  Hartman's  App.,  6  Pa.  76; 
Keely  v.  Cassety,  98  Pa.  818 ;  Wagner  v.  Elliott,  95  Pa.  487. 

J.  M.  Stoner  and  J.  Charles  THeken^  for  appellee. 
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Opinion  by  Mb.  Jttstiob  Fell,  January  6, 1896 : 
This  proceeding  is  founded  upon  a  petition  by  Samuel  Mus- 
grave,  one  of  the  sureties  on  a  i*eplevin  bond,  for  subrogation 
to  the  rights  of  the  plaintiff  in  the  judgment.  An  answer  was 
filed  by  the  appellant,  the  plaintiff,  in  which  he  averred  that 
the  judgment  had  not  been  fully  paid,  and  in  which  he  stated 
other  supposed  equitable  grounds  in  denial  of  the  right  claimed. 
A  separate  answer  was  filed  by  the  defendants,  in  which  they 
alleged  that  they  had  transferred  their  property  and  business 
to  the  co-surety,  J.  C.  Dicken,  to  secure  him  and  Samuel  Mus- 
grave  from  any  loss  they  might  sustain  by  reason  of  the  bond, 
and  that  from  the  management  of  their  business  an  amount  had 
been  realized  by  Dicken  more  than  sufficient  to  cover  the  pay- 
ment made  by  Musgrave.  It  was  agreed  by  both  sureties  that  the 
amount  due  the  defendants  from  the  management  of  the  busi- 
ness should  be  credited  by  Musgrave  on  account  of  the  money 
which  he  had  paid.  The  issues  thus  raised  were  referred  to  a 
commissioner.  The  terms  of  the  reference  do  not  appear  from 
the  record,  but  it  is  stated  in  the  appellee's  history  of  the  case 
that  the  commissioner  was  ^^to  take  testimony  and  find  the 
facts  in  issue  by  the  petition  and  answei*s." 

The  commissioner  having  taken  and  considered  the  testi- 
mony repoiled  that  the  defendants,  after  the  allowance  of  all 
proper  credits,  were  indebted  to  the  petitioner  in  the  sum  of 
9872.70,  and  to  this  amount  subrogation  was  ordered  by  the 
coui-t.  A  large  part  of  the  testimony  has  not  been  brought  up 
with  the  record.  From  an  examination  of  what  appears  we  see 
no  reason  to  doubt  the  correctness  of  the  conclusion  reached 
either  as  to  the  obligation  to  account  or  as  to  the  amount  due. 
The  issue  raised  by  the  answer  of  the  plaintiff  seems  to  have 
been  wholly  ignored.  Whether  any  testimony  was  taken  under 
this  issue  we  are  not  informed.  None  appears  with  the  record. 
Its  omission  would  be  ground  for  the  affirmance  of  the  order 
if  there  was  a  finding  and  report  by  the  commissioner.  Neither 
has  been  made.  In  the  whole  proceeding  as  it  is  presented  no 
reference  is  made  to  this  issue  from  the  time  it  is  raised  by 
petition  and  answer  until  it  is  finally  disposed  of  by  the  order 
making  absolute  the  rule  to  show  cause  why  subro^tiou  should 
not  be  allowed.  Its  importance  may  have  been  an  afterthought, 
but  the  issue  is  one  which  cannot  now  be  disregarded.     It  is 
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distinctly  i-aised,  and  is  the  subject  of  an  exception  to  the 
report  of  the  commissioner  and  of  a  specification  of  error. 

Subrogation  rests  upon  purely  equitable  grounds,  and  it  will 
not  be  enforced  against  supeiior  equities.  Unless  the  surety 
pays  the  debt  in  full  he  is  not  entitled  to  subrogation,  and  until 
this  is  done  the  creditor  will  be  left  in  full  possession  and  con- 
trol of  the  debt  and  the  remedies  for  its  enforcement :  Dering 
V.  Earl  of  Winchelsea,  1  Leading  Cases  in  Equity,  120 ;  Kyuer 
V.  Kyner,  6  Watts,  221 ;  Bank  v.  Potius,  10  Watts,  148 ; 
Hoover  v.  Epler,  62  Pa.  522;  Allegheny  National  Bank's 
Appeal,  19  W.  N.  C.  78.  The  settlement  of  the  account  be- 
tween the  sureties  and  the  defendant  fixed  the  amount  of  the 
liability  of  the  latter  and  the  extent  of  the  right  to  indemnity, 
but  it  did  not  affect  the  right  of  subrogation,  which  will  never 
be  allowed  to  the  prejudice  and  injury  of  the  creditor. 

The  judgment  is  revei-sed  and  the  record  is  remitted  to  the 
court  of  common  pleas  in  order  that  there  may  be  a  finding 
upon  the  issue  raised  by  the  answer  of  the  appellant 
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MunicipalUies— Natural  gas  companieS'-Act  of  May  27,  1885. 

Where  a  municipality  by  ordinance  consents  to  the  laying  of  pipes  in 
streets  by  a  natural  gas  company,  and  i*equiros  an  unqualified  acceptance 
of  **  all  the  terms,  conditions  and  provisions  "  of  the  oi*dinance,  the  com- 
pany cannot  file  an  apparent  acceptance,  and  after  enjoying  the  benefits 
of  the  ordinance  repudiate  a  part  of  its  terms  under  cover  of  a  reservation. 

An  ordinance  granting  consent  to  a  natural  gas  company  to  lay  pipes  in 
streets,  imposed  a  tax  upon  the  pipes  so  laid.  The  oi*dinance  required 
of  the  company  an  unqualified  acceptance  of  ••all  the  terms,  conditions 
and  pix>visions  "  of  the  oi-dinance.  The  company  filed  an  acceptance  agree- 
ing to  comply  with  the  ordinance  ••  except  in  so  far  as  any  of  the  terms  of 
said  oi-dinance  may  be  held  or  adjudged  illegal  or  unreasonal)le  by  the 
courts."  The  company  laid  its  pipes  but  refused  to  pay  the  tax  on  the 
gi'ound  that  the  Supi-eme  Court  had  subsequently  declared  such  a  tax 
invalid,  ffeld,  that  the  company  was  bound  by  its  contract  and  liable  for 
the  tax. 

Argued  Oct.  29,  1896.  Appeal,  No.  115,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
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April  T.,  1898,  No.  62,  on  verdict  for  plaintifiE.  Before  Stbb- 
RETT,  C.  J.,  Grben,  Williams,  McCollum,  Mitchell,  Dban 
and  Fell,  JJ.    Affirmed. 

Assumpsit  to  collect  a  municipal  tax  on  pipes  laid  in  a  street. 

At  the  trial  it  appeared  that  defendant  was  a  natural  gas 
company  organized  under  the  act  of  May  27, 1885,  P.  L.  29. 
On  February  12,  1886,  the  city  of  Allegheny  passed  a  general 
ordinance  entitled :  ^^  An  ordinance  regulating  the  manner  and 
fixing  the  terms  and  conditions  on  corporations  and  individuals 
for  the  laying  of  pipes  in  the  streets  and  highways  of  the  city 
of  Allegheny  for  the  conveyance  or  supplying  of  natural  gas 
to  consumers." 

The  eighth  section  of  the  ordinance  provides  that,  ^^Any 
corporation  availing  itself  of  the  rights  under  this  ordinance 
shall  pay  to  the  city  annually  8  cents  for  each  foot  of  pipe  laid 
by  such  corporation  and  being  within  the  city,  exclusive  of  ser- 
vice connections,  the  fii-st  payment  to  be  in  advance  of  laying 
each  1,000  feet  or  fi-actional  part  thereof — and  thereafter  annu- 
ally from  the  date  of  such  firat  payment." 

The  thirteenth  section  provides  that,  "  Before  any  highways 
shall  be  opened  under  this  ordinance  by  any  corporation  it  shall 
file  with  the  comptroller  a  certified  copy  of  a  resolution  of  its 
board  of  directors,  under  the  seal  of  said  corporation,  accepting 
all  the  tei-ms,  conditions  and  provisions  of  this  ordinance." 

The  company,  by  its  board  of  directors,  duly  accepted  this 
ordinance  by  the  following  resolution  filed  with  the  controller 
(passed  June  14, 1886) :  "  Resolved  by  the  directors  of  the 
People*s  Natural  Gas  and  Pipeage  Company  that  said  company 
hereby  accepts  the  terms,  conditions  and  provisions  of  the  Nat- 
ural Gas  General  Ordinance  of  the  city  of  Allegheny,  and 
agrees  to  comply  therewith,  excepting  so  far  as  any  of  the 
terms  of  said  ordinance  may  be  held  or  adjudged  illegal  and 
unreasonable  by  the  courts." 

The  company  laid  its  pipe  in  the  streets,  but  refused  to  pay 
the  tax  as  provided  by  the  8th  sec.  of  the  ordinance  alleging 
that  such  a  tax  was  illegal  under  the  decision  in  City  of  Pitts- 
burg's Appeal,  115  Pa.  4,  and  128  Pa.  876. 

The  jury  rendered  the  following  special  verdict. 

The  jury  finds  as  a  fact  that  the  defendant  has  laid  886,890 
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feet  of  gas  pipe  within  the  city  of  Allegheny  at  the  dates  men- 
tioned in  ^^  exhibit  C,"  attached  to  affidavit  of  claim,  196,215 
feet  of  which  were  laid  prior  to  the  passage  of  the  ordinance  of 
January  12,  1888. 

If  the  court  should  be  of  opinion  that  under  the  ordinances 
of  the  city  of  Allegheny  as  set  forth  and  referred  to  in  the  affi- 
davits  of  claim  and  defense,  and  the  qualified  acceptance  of  the 
defendant  company  Q  exhibit  A  *)  as  set  forth  in  the  affidavit 
of  claim  that  defendant  is  liable,  then  judgment  is  to  be  entered 
in  favor  of  the  plaintiff  in  the  sum  of  $26,606.70,  with  interest 
from  December  81, 1892,  otherwise  judgment  to  be  entered  in 
favor  of  the  defendant.  If  the  court  should  be  of  opinion  that 
the  defendant  is  liable  for  pipe  laid  prior  to  the  ordinance  of 
January  12, 1888,  and  not  afterwards,  then  judgment  should  be 
entered  in  favor  of  plaintiff  for  9(5,886.45. 

It  is  found  as  a  fact  that  the  pipes  in  question  represent  a 
great  part  of  the  capital  stock  of  the  defendant  company,  and 
are  indispensable  in  the  conduct  of  its  business,  and  that  said 
company  pays  a  state  tax  upon  said  capital  stock. 

It  is  further  found  that  the  ordinance  of  January  12, 1888, 
re-enacted  the  provisions  of  the  two  general  ordinances,  except 
those  sections  referring  to  the  three  cent  tax  and  limiting  the 
price  of  gas  to  consumers. 

The  court  entered  judgment  for  the  plaintiff  on  the  special 
verdict  for  $5,886.45.    Defendant  appealed. 

Error  assigned^  was  entry  of  judgment  as  above. 

W.  B.  RodfferSy  J.  A.  Langfitt  with  him,  for  appellant. 

Oeorge  Elphin%tone^  for  appellee. 

Opinion  by  Mr.  Justice  Mitchell,  January  6, 1896 : 
Conceding  that  no  authority  has  been  shown  in  the  city  of 
Allegheny  to  impose  a  tax  eo  nomine  on  the  pipes  of  appellant 
company  laid  in  its  streets,  the  question  would  still  be  open  of 
the  reasonableness  of  the  ordinance  in  question  as  an  exercise 
of  the  police  power  in  the  imposition  of  a  license  fee  for  super- 
vision, and  liabilities  and  inconveniences  arising  therefrom,  on 
the  principles  of  our  recent  decisions  in  regard  to  telegraph 
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poles :  Allentown  v.  Telegraph  Co.,  148  Pa.  117 ;  Chester  v. 
Tel.  Co.  154  Pa.  464;  Phila.  v.  Tel.  Co.  167  Pa.  406. 

But  this  question  was  not  argued  aud  need  not  be  considered 
now,  as  the  court  below  rightly  held  that  this  case  was  to 
be  determined  on  the  agreement  of  the  pai-ties.  The  act  of 
May  29,  1885,  sects.  11  and  18,  P.  L.  84,  85,  i-equired  the  con- 
sent  of  councils,  and  the  ordinance  made  an  acceptance  of  its 
provisions  by  the  company  a  condition  precedent  to  the  open- 
ing of  its  streets.  The  company  cannot  get  consent  by  an 
apparent  acceptance,  and  then  repudiate  part  of  the  terms, 
under  cover  of  a  reservation.  The  acceptance  which  was  re- 
quired as  a  condition  to  the  consent  was  an  unqualified  accept- 
ance of  "  all  the  terms,  conditions,  and  provisions  "  of  the 
ordinance,  and  nothing  less  than  that  would  satisfy  the  condi- 
tion. The  company  filed  a  nominal  and  apparent  acceptance 
with  the  comptroller,  and  having  obtained  and  enjoyed  the 
privileges  cannot  now  escape  the  obligations.  It  did  not  ob- 
tain the  consent  of  councils  to  its  qualified  acceptance,  or  get 
anything  from  them  which  can  now  be  set  up  as  a  compromise, 
or  waiver  of  the  city's  claim  under  the  ordinance.  If  the  terms 
prescribed  were  not  acceptable  to  the  company,  or  not  such  as 
it  conceived  itself  bound  in  law  to  submit  to,  it  had  its  remedy 
in  the  courts  by  the  assertion  of  its  rights  under  the  statute, 
but  having  got  its  privilege  by  apparently  agreeing  to  the  terms 
it  cannot  now  refuse  to  pei-form  them.  On  this  point  the  deci- 
sion of  this  court  in  Fedei*al  St.  R.  W.  Co.  v.  Allegheny,  81 
Pitts.  Leg.  J.  259,  is  closely  analogous  and  authoritative. 

Judgment  afiirmed. 


The  Robbins  Electric  Company  v,  George  Weber  et  al., 
partners  as  The  National  Electric  Company,  Appel- 
lants. 

Limited  partnership  (lasocicUions  under  act  of  June  2,  1874 — Sufficiency 
of  schedule. 

Where  an  existing  business  is  the  basis  of  a  limited  partnership  associa- 
tion under  the  act  of  June  2,  1874,  P.  L.  271,  the  law  does  not  require  in 
the  schedule  minute  specification  of  details  that  may  change  from  day  to 
day.     Cei'tamty  to  a  fair  business  intent  is  the  safe  practical  criterion. 

Where  the  articles  of  association  under  a  limited  partnership  association 
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under  the  act  of  June  2,  1874,  set  forth  the  names  of  the  persons  con- 
tnbating  property,  and  the  amount  contributed  by  each,  and  an  itemized 
statement  of  the  property  contributed  is  attached  to  the  articles,  there  is  a 
sufficient  compliance  with  the  statute,  although  the  itemized  statement  of 
property  is  not  signed  by  the  parties. 

Argued  Oct.  80, 1895.  Appeal,  No.  126,  Oct.  T.,  1895,  by 
defendants,  from  judgment  of  C.  P.  No.  1,  Allegheny  County, 
Dec.  T.,  1892,  No.  720,  on  verdict  for  plaintiflf.  Before  Ster- 
RETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Deah 
and  Fell,  JJ.    Reversed. 

Assumpsit  to  bold  members  of  a  limited  partnership  associa- 
tion liable  as  partners  for  the  debts  of  the  company. 

At  the  trial  the  articles  of  association  were  offered  in  evidence, 
and  were  as  follows : 

Be  it  known  that  the  subscribers  hereto,  desiring  to  form  a 
partnership  association  for  the  puipose  of  manufacturing  elec- 
tric light  appliances  and  doing  construction  work  for  electric 
lighting  in  the  borough  of  Wilkinsburg,  in  the  county  of  Alle- 
gheny, under  and  by  virtue  of  an  act  of  assembly  of  the  com- 
monwealth of  Pennsylvania,  entitled,  "An  act  authorizing  the 
formation  of  pai'tnership  associations  in  which  the  capital  stock 
subscribed  shall  alone  be  responsible  for  the  debts  of  the  asso- 
ciation, except  under  ceiiiain  circumstances,"  approved  the  2d 
day  of  June,  A.  D.  1874,  and  the  various  supplements  thereto, 
do  hereby  set  forth  and  certify  : 

1.  The  full  names  of  the  subsoribera  and  the  amount  of  the 
capital  subscribed  for  by  each  are  as  follows  : 

George  Weber,  two  thousand  six  hundred  dollars  ($2,600) ; 
one  thousand  two  hundred  and  fifty  and  fifty-three  one  hun- 
dredths dollars,  (W,250.58)  whereof,  is  subscribed  in  personal 
property,  as  fully  described  in  the  schedule  annexed  hereto, 
being  article  7  hereof,  and  the  balance  of  one  thousand  three 
liundred  forty -nine  and  forty-seven  one  hundredths  dollars 
(f  1,849.47)  is  to  be  paid  on  the  18th  day  of  July,  A.  D.  1890, 
in  cash. 

Arnold  Constantine  Frey,  one  thousand  nine  hundred  dol- 
lars (|;1,900) ;  nine  hundred  thirteen  and  eighty-five  one  hun- 
dredths dollars,  ($918.85)  whereof,  is  subscribed  in  pei-sonal 
property,  as  fully  described  in  the  schedule  annexed  hereto, 
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being  article  7  hereof,  and  the  balance  of  nine  hundred  eighty- 
six  and  fifteen  one  hundredths  dollara  (f986.15)  is  to  be  paid 
on  the  18th  day  of  July,  A.  D.  1890,  in  cash. 

James  M.  Forse,  one  thousand  five  hundred  dollars  ($1,500), 
amount  whereof  is  subscribed  in  personal  property,  as  fully 
described  in  the  schedule  annexed  hereto,  being  article  7  hereof. 

William  C.  Staving,  five  hundred  dollars  ($500),  amount 
whereof  is  subscribed  in  personal  property,  as  fully  described 
in  the  schedule  annexed  hereto,  being  article  7  hereof. 

Mi-s.  Kate  Gerst,  five  hundred  doUai-s  ($500),  amount  where- 
of is  subscribed  in  personal  property,  as  fully  described  in  the 
schedule  annexed  hereto,  being  article  7  hereof. 

Mrs.  George  C.  Vincent,  two  hundred  fifty  dollars  ($250), 
amount  whereof  is  subscribed  in  personal  property,  as  fully 
described  in  the  schedule  annexed  hereto,  being  article  7  hereof. 

George  Edward  Dietz,  two  hundred  fifty  dollars  ($250), 
amount  whereof  is  subscribed  in  personal  property,  as  fully 
described  in  the  schedule  annexed  hereto,  being  article  7  hereof. 

Solomon  Cox,  two  hundred  doUai-s  ($200),  amount  whereof 
is  subscribed  in  personal  property,  as  fully  described  in  the 
schedule  annexed  hereto,  being  article  7  hereof. 

Dr.  Stewart  Robertson,  five  hundred  dollars  ($500),  one 
hundred,  thirty-seven  and  twenty-two  one  hundredths  dollars 
($137.22),  whereof  is  subscribed  in  personal  property,  as  fully 
described  in  the  schedule  annexed  hereto,  being  article  7  hereof, 
and  the  balance  of  three  hundred,  sixty-two  and  seventy-eight 
one  hundredths  dollars  ($862.78)  being  paid  in  cash. 

Wylie  Jacobs,  fifty  doUai'S  ($50),  amount  whereof  is  paid 
in  cash. 

George  Grafton,  twenty-five  dollars  ($25),  amount  whereof 
is  paid  in  cash. 

Oscar  Oehmler,  twenty-five  dollars  ($25),  amount  whereof 
is  paid  in  cash. 

Mi-s.  Maiy  Fauble,  two  hundred  dollars  ($200),  amount 
wliereof  is  paid  in  cash. 

2.  The  total  amount  of  capital  subscribed  is  $8,500,00,  divided 
into  840  shares  of  stock,  of  the  par  value  of  twenty-five  dol- 
lars ($25)  each,  which  has  all  been  paid  into  said  association 
in  personal  property  and  cash  —  except  one  thousand,  three 
hundred,  forty -nine  and  forty -seven  one  hundredths  dollars 
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($1,849.47),  subscribed  by  George  Weber,  and  nine  hundred, 
eighty -six  and  fifteen  one  hundredths  dollars  ($986.15),  sub- 
scribed by  Arnold  C.  Frey — as  described  in  the  foregoing  arti- 
cles and  the  schedule  hereto  annexed,  being  article  T  hereof, 
and  when  said  amounts,  $1,349.53  and  $986.15,  shall  be  paid 
into  said  association,  the  respective  rights,  interests  and  shares 
of  the  aforesaid  members  in  and  to  the  said  association  and 
the  capital  and  profits  to  be  derived  therefrom  shall  be  as  fol- 
lows: 

George  Weber,  one  hundred  and  four  (104)  shares ;  Arnold 
C.  Frey,  seventy-six  (76)  shares ;  James  M.  Forse,  sixty  (60) 
shares ;  William  C.  Staving,  twenty  (20)  shares ;  Mrs.  Kate 
Gerst,  twenty  (20)  shares;  Mi's.  George  C.  Vincent,  ten  (10) 
shares;  George  Edward  Deitz,  ten  (10)  shares;  Solomon  Cox, 
eight  (8)  shares ;  Stewart  Robertson,  M.  D.,  twenty  (20)  shares; 
Wylie  Jacobs,  two  (2)  shares ;  George  Grafton,  one  (1)  share ; 
Oscar  Oehmler,  one  (1)  share ;  Mrs.  Mary  Fauble,  eight  (8) 
shares. 

3.  The  character  of  the  business  to  be  conducted  by  the  said 
association  is  the  manufacturing  of  electric  light  appliances 
and  the  construction  work  for  electric  lighting  in  the  borough 
of  Wilkinsburg  and  generally  the  transaction  of  all  matters 
appertaining  to  said  business,  and  the  principal  office  or  place 
of  business  is  in  the  city  of  Pittsburgh,  in  the  county  of  Alle- 
gheny and  state  of  Pennsylvania. 

4.  The  name  of  the  association  is  The  National  Electric 
Company,  Limited. 

5.  The  said  association  shall  commence  the  13th  day  of 
May,  A.  D,  1890,  and  shall  continue  for  five  (5)  years  there- 
after. 

6.  The  officers  of  the  said  association,  selected  in  conformity 
with  the  provisions  of  the  aforesaid  act  of  the  general  assembly, 
are  as  follows,  viz :  George  Weber,  Arnold  C.  Frey,  James  M. 
Forse,  managers;  of  whom  George  Weber  is  chairman  and 
Arnold  C.  Frey  is  treasurer  and  secretary. 

7.  The  following  is  a  schedule  of  the  personal  property  con- 
tributed by  the  said  George  Weber,  Arnold  C.  Frey,  James  M. 
Forse,  William  C.  Staving,  Mrs.  Kate  Gerst,  Mrs.  George  Vin- 
cent, George  Edward  Deitz,  Solomon  Cox  and  Dr.  Stewart 
Robertson,  as  part  of  the  capital  of  the  said  association. 
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Whereof  George  Weber  contributed  $1,250.58  of  the  value 
thereof; 

Arnold  C.  Frey  contributed  $918.85  of  the  value  thereof; 
James  M.  Foi-se  contributed  $1,600.00  of  the  value  thereof ; 
William  C.  Staving  contributed  $500.00  of  the  value  thereof; 
Mrs.  Kate  Gerst  contributed  $500.00  of  the  value  thereof ; 
Mrs.  George  C.  Vincent  contributed  $250,00  of  the  value 
thereof ; 

George   Edward   Deitz  contributed  $250.00  of  the  value 
thereof ; 
•  Solomon  Cox  contributed  $200.00  of  the  value  thereof ; 

Stewart  Robertson  contributed  $187.22,  of  the  value  thereof ; 
and  the  aforesaid  value  and  appraisement  of  the  pei-sonal  prop- 
erty so  contributed  as  the  capital  stock  of  the  said  association 
is  hereby  approved  by  all  the  members  of  the  association  afore- 
said, in  accordance  with  the  statute  in  such  cases  made  and 
provided. 

Witness  our  hands  and  seals  this  18th  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety. 
George  Weber,  [seal] 

Arnold  Constantine  Frey,     [seal] 
James  M.  Forse,  [seal] 

Wm.  C.  Staving,  [seal] 

Kate  Gerst,  [seal] 

Mrs.  Geo.  C.  Vincent,  [seal] 

George  Edward  Deitz,  [seal] 

Solomon  Cox,  [seal] 

Stewart  Robertson,  M.  D.,    [seal] 
George  B.  Grafton,  [seal] 

Wylie  W.  Jacobs,  [seal] 

Oscar  Oehmler,  Jr.,  [seal] 

Mrs.  Mary  Faubbl,  [seal] 

Attest: 

James  McLaren. 

(Usual  affidavit  follows.) 
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109  8''    Flat  Porcelain  Shades, 

, 

at 

$    13 

$  14  17 

243  i(/f     •♦            it             44       ^        ^ 

ii 

17 

42  16 

214  8"  Crimped    "             "      , 

it 

18 

88  52 

12  7'' Crimped     "             "      . 

it 

20 

2  40 

24  50-cent  Shades,     . 

it 

25 

6  00 

18  50-cent  Shades,     . 

it 

21 

3  78 

Sample  lot  of  Shades, 

it 

8  15 

80  Wood  Pushes, 

4i 

8 

720 

39  Wood  Pushes, 

it 

11 

4  29 

3  Round  Bronze  Pushes,  . 

ii 

60 

1  50 

3  Bronze  Plate  Pushes,    . 

it 

60 

1  80 

19  Nickle-plated  Plate  Pushes. 

it 

70 

13  30 

2  Round  Black  Ebony  Pushes, 

tt 

55 

1  10 

9  Pear  Pushes,           .        .        .        . 

44 

60 

450 

28  3i"  Bells,       .... 

44 

67 

18  70 

21  3"  Bells,        .... 

14 

62 

13  02 

20  Gas  Tips,       .        .        .        , 

44 

6 

1  00 

12  Bell  Switches,       . 

•4 

20 

4  20 

6  Rosette  Brackets,  . 

44 

20 

1  20 

45  Batteries,      .... 

4i 

47 

21  15 

32  Porous  Cups, 

t4 

82 

7  04 

2  Bottles  Soldering  Salts, 

ii 

60 

1  20 

3  Westinghouse  Cut-outs, 

tt 

32 

96 

2  B.  0000  Cut>K)uts,    . 

it 

108 

1  VerUcle  Main, 

tt 

60 

29  Floor  Pushes, 

4t 

50 

14  50 

4  Gleason  Joints, 

ii 

60 

2  40 

23  Joints,  .... 

tt 

60 

11  50 

12i  dozen  Shade-holders, 

tt 

80 

10  80 

10  Large  Shade-holders,  . 

it 

7 

70 

33  Gas  Attachments, 

tt 

15 

495 

46  Attachment  Plugs, 

it 

60   20  per  cent 

18  70 

27  Wall  Sockets, 

tt 

75    20  per  cent 

17  33 

60  Chandelier  Cut-outs,    . 

tt 

20 

10  00 

100  Ceiling  Cut-outs, 

It 

20 

20  00 

43  lix^^  Rubber  Disques, 

tt 

5 

2  15 

48  Rubber  Disques,  fitted. 

»t 

10 

4  80 

236  Drop  Cut-outs,    . 

tt 

30 

70  50 

60  Key  Sockets, 

»t 

76   20  per  cent. 

36  00 

68  Keyless  Sockets,  . 

tt 

m 

28  90 

1  Magneto, 

tt 

600 

6  Glass  Signs,    . 

tt 

1  25 

750 

12  Brass  Pendants,    . 

ti 

1  00 

12  00 

1  4-Light,  straight  arm  Chandelier 

tt 

6  50 

1  3-Light,  bent  arm  Chandelier, 

tt 

250 

1  Fancy,  3-Light  Chandelier,  . 

tt 

12  50 

1  Fancy,  2-Light  Chandelier,   .* 

tt 

1160 

29  Brackets, 

tt 

55 

15  95 
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3  Fancy  Canopies,     . 

.          . 

tc 

30 

00 

15  arcuit  Tablet  Boards, 

4t 

24 

3  60 

6  Large  Sockets, 

<4 

8  40 

3i  lbs.  Fuse  Wire,     .... 

•  t 

11  20 

87  lbs.  Rubber  Tape, 

4i 

66 

24  05 

5  Nickle-plated  Grongs,     . 

(i 

20 

100 

4  Paiste  Switches, 

C4 

75 

3  00 

40  10-Ampere  Switches,  .        .        .        . 

44 

60 

20  00 

110  Ampere  Switches  under  way,    . 

t4 

40 

44  00 

1  3-Drop  Annunciator,     . 

It 

6  00 

1  6-Drop            "               .        .        .        , 

(4 

0  00 

6  Annunciator  Gases,       .        .        .        . 

44 

2  25 

13  60 

124  Switch  Handles,         .        .        .        . 

44 

3 

3  72 

25  pkgs.  Salmoniac 

44 

6 

1  25 

45  yds.  Canton  Flannel,    .        .        .        . 

44 

11 

4  05 

20  Zincs, 

44 

6 

1  00 

16  Boxes  li-Screws,  No.  8,       .        .        . 

44 

3  75 

12      **      2        "          "    6,       .        .        , 

44 

32 

3  84 

34      "      2        "          "    8,       .        .        . 

44 

35 

12  00 

10  Gross  1x8  Nickle-plated  Screws, 

44 

0  18 

10     "      |x8            "                 " 

44 

2  47 

10     "      1x8  Bronze  Screws, 

44 

2  47 

1       «*      1x8  Blued          " 

44 

25 

1       "      2x8     "              "        .        .        , 

U 

35 

100  Brass  Tips  for  Goose  Necks,     . 

44 

8  00 

Miscellaneous  Screws,      .        .        .        . 

44 

6  00 

3  2-IndicaUng  Bells,          .        .        .        . 

44 

4  20 

24         "             "              ... 

44 

400 

58  lbs.  Annunciator  Wires,      . 

44 

27 

16  66 

S6  yds.  No.  14  Flexible  Cord,  . 

44 

7  31 

1  7-Foot  Step-ladder,        .        .        .        . 

44 

1  45 

1  10-Foot  Step-ladder, 

44 

1  75 

1  200.1b.  Scale, 

44 

3  60 

4  Chairs, 

C4 

400 

1  Writing  Desk, 

44 

16  00 

S  Cuspidoi-s, 

44 

200  16  C.  P.  Lamps, 

44 

70    20  per  cent 

112  00 

172  25  C.  P.  Lamps, 

44 

80    20  per  cent 

109  00 

43    60  C.  P.  Lamps, 

44 

1  60    20  per  cent 

62  40 

600  No.  1  Cleats,       . 

44 

1  75 

600  No.  2      " 

4t 

2  00 

200  No.  2      " 

44 

1  00 

226  Tablet  Boards,    . 

44 

18 

40  50 

191  lbs.  No.  10  F.  A  W.  P 

Wire,     . 

44 

45  84 

266  lbs.  No.  8  F.  A  W.  P. 

Wire, 

44 

60  95 

13  Reels,    . 

•        . 

44 

1  50 

19  60 

200  lbs.  No.  14  F.  &  W.  P 

.  Wire,      . 

44 

63  00 

05  lbs.  No.  12  F.  A  W.  P.  Wire,       . 

44 

23  75 

2001bs.  SaL, 

44 

8 

16  00 

Vol.  CLXXi 
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80  lbs.  of  Tacks,       . 

,        , 

it 

8 

6  40 

200  ft  10  Lead-cased  Wire,      . 

it 

10  80 

80  ft.    8          "             " 

•i 

1  89 

100  ft  14          "             " 

41 

450 

60  lbs.  Scrap  Wire, 

44 

10                                6  00 

800  ft  Moulding,       . 

44 

800 

100  ft  Cherry  Lumber, 

44 

6  00 

40  ft  Speaking  Tubes, 

44 

80 

8  10^  Sweep  Braces, 

.     "       2  26                                6  75 

6i  lbs.  Solder,   . 

44 

2  28 

00  Paste-board  Boxes, 

44 

1  35 

800  ft  Pine  Lumber, 

44 

750 

84  Crow  Feet,    . 

44 

10                                8  40 

118  Large  Blocks,  (Cherr}-) 

44 

2  80 

152  Small  Blocks,  (Cherry)      , 

44 

5  00 

8  lbs.  Hard-rubber  Tubing, 

44 

85                                 425 

1  Fancy  Hall  Lamp, 

44 

6  80 

88  Bronze  Plate  Pushes,  (underway 

)       . 

44 

25                                825 

80  lbs.  Castings,        .... 

44 

85                              12  OO 

25  5f  lb.  Castings,     .... 

4i 

23                              58  77 

18  Annunciator  Drops, 

44 

60                                0  00 

28  lbs.  Pellinger*s  Compound, 

44 

60                              15  18 

21  lbs.          •♦ 

«4 

66                              18  06 

100  Rubber  Bases,    .... 

44 

8                                800 

1,091  Porcelain  Bases,      , 

44 

6                              64  55 

62  Rubber  Disques,  . 

44 

5                                 2  60 

6  lbs.  of  Waste, 

44 

10                                    60 

48  lbs.  of  Strip  Brass,      . 

44 

23                              11  04 

18  lbs.  of  Steel  Wire, 

»4 

15                                 1  05 

Electric  Light  Wiring, 

. 

.      225  00 

Carpenter  Work— Cupboards,  Shel\ 

ring.  Benches, 

etc., 

.      150  00 

Engine  House,  Counter,  Shelving,  Machinist's  Bench, 

108  00 

Steamfltting,  Water  and  Gas  pipage. 

.      264  00 

Pulleys,  Belting,  Wrenches,  Taps,  Dies  and  Drills, 

.      317  00 

Main  ShafUng  and  Fitting 

67  00 

Fitting  Machine  Shop, 

.      250  00 

Boiler  and  Engine,  . 

.      80000 

Gas  Regulator, 

28  00 

1  Fire  Extinguisher, 

18  00 

1  Grindstone,    . 

6  00 

1  Engine  Lathe, 

7000 

8  Machinist's  Vices, 

13  00 

1  Hand  Lathe, 

25  00 

Chemicals, 

10  00 

1  Brass  Lathe,  . 

746  90 

1  Profiler, 

.      873  35 

68  lbs.  of  Scrap  Brass,  at  10  cenU,  . 

5  80 

Special  Tools,  Punches,  Dies,  Jigs,  Templets,  etc. 

»       • 

250  00 

Office  Furniture, 

800  00 

Painting  and  Oiling  Office 

and  Sign 

Pain 

ting,        . 

60  00 
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1  Can  of  Laquer, 4  75 

Bronze  Tubing, 3  00 

Patterns, 120  00 

Foot  Punch, 35  00 

Stationery,  Printing,  etc., 65  00 

Total, $5,501  60 

Recorded  May  19, 1890. 

The  court  charged  as  follows : 

In  this  case  tha  fact  of  the  indebtedness  is  not  disputed,  nor 
is  the  amount  of  the  indebtedness  disputed. 

It  is  $681  with  interest  from  November  9, 1892.  The  plain- 
tiff brings  suit  against  them  as  partners,  although  they  are  doing 
business  under  the  name  of  the  National  Electric  Company, 
Limited,  and  claim  to  be  a  limited  partnership  under  the  acts 
of  assembly  which  relieve  partners  from  liability  other  than 
upon  their  stock.  The  plaintiff  claims  those  articles  of  asso- 
ciation were  not  sufficient  to  constitute  a  limited  partnership 
under  the  act  of  assembly,  and  that  therefore  they  are  liable 
as  general  partners. 

The  opinion  of  the  court  is  that  the  articles  of  association 
are  not  a  sufficient  compliance  with  the  law,  and  that  therefore 
the  defendants  became  general  partner  and  are  liable  as  general 
partners  for  this  indebtedness. 

Your  verdict  should  therefore  be  against  them  for  the  amount 
admitted  to  be  due. 

Verdict  for  plaintiff  for  $766.85.    Defendants  appealed. 

JError  assigned^  among  others,  was  (8)  opinion  of  the  court, 
quoting  it. 

(7.  S.  Fettermany  S.  A.  and  CharleB  M.  Johnston  with  him,  for 
appellants. — Should  any  question  be  raised  as  to  the  sufficiency 
of  the  signatures  of  the  members  of  said  copartnership,  we  beg 
leave  to  refer  to  Lafflin  &  Rand  Company  v.  Steytler,  146  Pa. 
434,  wherein  it  is  said  in  regai*d  to  the  signatures  of  the  mem- 
bers that  it  ^^  Is  to  provide  for  certainty  of  identification,  and 
the  requirement  has  nothing  further  in  view." 

A  substantial  compliance  with  the  provisions  of  the  act  is  all 
that  is  required,  and  in  this  case  we  contend  that  there  has  been 
a  full  compliance  with  the  law. 
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In  Maloney  v.  Bruce,  94  Pa.  249,  there  was  a  mere  lumping 
of  the  property  contributed,  without  any  intimation  or  indication 
as  to  the  quantity,  quality  or  value  thereof,  except  a  lump  value 
of  so  much. 

In  Sheble  et  al.  v.  Strong,  128  Pa.  815,  there  was  no  sched- 
ule giving  description  and  valuation  of  property  but  merely 
lump  sums. 

In  Van  Horn  et  al.  v.  Corcoran,  12T  Pa.  255,  the  state- 
ment filed  was  more  vague  and  indefinite  than  in  Maloney  v. 
Bruce. 

As  to  the  requisities  of  the  statement,  we  beg  leave  to  refer 
to  Lafllin  &  Rand  Co.  v.  Stey tier,  146  Pa.  484 ;  Rehfuss  v. 
Moore,  184  Pa.  462;  Cook  v.  Bailey,  146  Pa.  828. 

F.  P.  lams,  C.  O.  Brock  with  him,  for  appellee. — There  is 
nothing  on  record  whatever  or  in  the  statement  showing  that 
the  anonymous  schedule  was  ever  signed,  acknowledged  or 
recognized  in  any  manner  whatever  by  the  subscriber  to  the 
partnership  association  statement. 

The  anonymous  schedule  in  question  contains  numerous  lump- 
ing and  indefinite  items  of  property  which  would  i-ender  the 
statement  in  question  wholly  void  if  it  had  been  inserted  in  the 
statement  and  connected  with  the  names  of  the  parties  attempt- 
ing to  contribute  property  to  the  capital  stock  of  the  partner- 
ship association :  Gearing  v.  Cai-roU,  161  Pa.  79 ;  Van  Hoi-n  v. 
Corcoran,  127  Pa.  255 ;  Maloney  v.  Bruce,  94  Pa.  249. 

Opinion  by  Mr.  Justice  McCollum,  January  6, 1896 : 
It  seems  to  us  that  in  the  formation  of  the  National  Electric 
Company,  Limited,  there  was  a  sufficient  compliance  with  the 
act  of  June  2, 1874,  and  its  supplements.  The  capital  of  the 
company  was  $8,500  and  divided  into  shares  of  $25.00  each. 
Two  thousand  nine  hundred  and  ninety-eight  dollars  and  forty 
cents  of  it  was  contributed  in  cash  and  the  balance  in  personal 
property.  The  alleged  defect  in  the  formation  of  the  company 
was  in  the  schedule  of  the  personalty.  The  plaintiff  claimed 
that  the  schedule  was  not  sufficiently  specific  to  satisfy  the  re- 
quirements of  the  supplementary  act  of  May  1, 1876.  It  was 
attached  to  and  made  part  of  the  statement  required  by  the  act 
of  1874  and  was  so  recorded.     It  consisted  of  a  hundi-ed  and 
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fifty-one  items,  the  integrity  and  valuation  of  which  were  not 
questioned,  and  they  afforded,  we  think,  a  suflBcient  identifica- 
tion and  description  of  the  property  contributed. 

The  plaintiff  cites  and  relies  on  Maloney  v.  Bruce,  94  Pa. 
249 ;  Van  Horn  v.  Corcoi-an,  127  Pa.  255,  and  Gearing  v.  Car- 
roll, 151  Pa.  79,  as  supporting  his  contention  that  the  schedule 
was  defective.  But  a  reference  to  the  schedules  condemned 
in  the  cases  cited  shows  that  the  condemnation  of  them  does 
not  necessarily  or  reasonably  operate  as  a  condemnation  of 
the  schedule  in  this  case.  In  no  case  in  which  the  schedule 
was  held  insufficient  to  answer  the  purpose  of  the  statute  was 
there  a  specification  of  the  property  so  complete,  descriptive, 
and  clear  as  in  this. 

In  Laflin  &  Rand  Co.  v.  Steytler,  146  Pa,  434,  our  brother 
Mitchell,  in  discussing  the  statutory  requirement  as  to  schedule 
said,  "  It  is  not  intended,  however,  nor  would  it  be  practicable, 
in  many  cases  where  an  existing  business  is  the  basis  of  the 
new  firm,  to  require  minute  specification  of  details  that  may 
change  from  day  to  day.  Certainty  to  a  fair  business  intent  is 
the  safe,  practical  criterion."  This  view  appeai-s  to  be  reason- 
able and  applicable  to  some  of  the  items,  at  least,  in  the  sched- 
ule complained  of  in  this  case  as  insufficient.  In  Cook  v. 
Bailey,  146  Pa.  828,  Chief  Justice  Paxson,  speaking  for  this 
court  on  the  same  subject  said :  ^^  It  was  never  intended  that 
these  acts  should  be  used  as  a  trap  to  catch  peraons  who  have 
honestly  complied  with  their  substantial  requisites,  and  impale 
them  upon  a  meaningless  technicality."  That  the  defendants 
in  forming  the  National  Electric  Company,  Limited,  honestly 
sought  to  comply  with  the  statutes,  and  that  their  schedule  of 
the  items  and  value  of  the  property  contributed  was  elaborate 
and  truthful  is  not  denied,  and  that  this  schedule  was  sufficient 
to  enable  parties  dealing  with  the  company  to  readily  ascertain 
the  kind,  amount  and  value  of  the  property  contributed  to  its 
capital  we  have  no  doubt.  The  names  of  the  persons  contribut- 
ing the  property  and  the  amount  contributed  by  each  appear  in 
the  statement,  and  this  in  connection  with  the  specification  is  a 
sufficient  compliance  with  the  provision  of  the  statute  in  rela- 
tion thereto. 

We  think  the  learned  court  below  erred  in  refusing  the  de- 
fendants' third  point. 

Judgment  reversed. 
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I.  W.  Scott  and  T.  M.  D.  McCloy,  partners  as  I.  W.  Scott 
&  Co.,  Appellants,  v.  Allegheny  Valley  Railway  Com- 
pany. 

Common  carriers^Negligenoe^Fire— Remote  andproximaU  cause. 

Common  carriers  are  answerable  for  the  ordinary  and  proximate  conse- 
quence of  their  negligence,  and  not  for  those  that  are  remote  and  extra* 
ordinary;  and  this  liability  includes  all  those  consequences  which  may 
have  arisen  from  the  neglect  to  make  provision  for  those  damages  which 
ordinary  sl^ill  and  foresight  is  bound  to  anticipate. 

In  determining  what  is  proximate,  the  true  rule  is  that  the  injury  must 
be  the  natural  and  probable  consequence  of  the  negligence ;  such  a  conse- 
quence as,  under  the  surrounding  circumstances  of  the  case,  might  and 
ought  to  have  been  foreseen  by  the  wrongdoer  as  likely  to  flow  ivom  his 
act. 

A  freight  car  loaded  with  twine,  which  arrived  in  the  evening,  was  run 
by  the  defendant  railroad  company  on  a  ti*ack  in  the  company's  yard  to  a 
point  three  feet  from  an  alley,  to  be  ready  for  unloading  in  the  morning. 
During  the  night  a  fire  bix)ke  out  in  a  building  across  the  alley.  The 
building  did  not  belong  to  the  defendant,  and  it  had  no  control  over  the 
cause  of  the  fire.  The  car  caught  fire  and  the  contents  of  the  car  and  the 
car  itself  were  paitially  destix>yed.  The  whole  would  have  been  burned 
If  the  company's  employee  had  not  immediately  after  the  fire  broke  out 
run  the  car  out  of  reach  of  the  flames,  and  put  out  the  fire.  The  evidence 
showed  that  the  car  door  was  open  for  a  space  of  about  ten  inches  at 
the  time  the  fire  broke  out,  and  probably  through  this  opening  sparks 
from  the  buiiiing  building  set  fire  to  the  twine.  The  bill  of  lading  pro- 
vided that  the  carrier  should  not  be  liable  for  loss  by  fire.  Held,  that 
under  the  undisputed  evidence  it  was  for  the  court  to  say  as  a  matter  of 
law  that  the  defendant  company  was  not  guilty  of  any  negligence  which 
was  the  proximate  cause  of  the  loss. 

Argued  Oct.  80, 1895.  Appeal,  No.  127,  Oct  T.,  1895,  by 
plaintiffs,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  October 
Term,  1898,  No.  180,  non  obstante  veredicto.  Before  Ster- 
RETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.     Affirmed. 

Trespass  against  a  common  carrier  for  failure  to  deliver 
goods.     Before  EwiNG,  P.  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Couil;. 
The  following  questions  were  submitted  to  the  jury : 
First.  Was  defendant  company  guilty  of  negligence  in  not 
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exercising  reasonable  care,  diligence  and  promptness  in  remov- 
ing the  car  in  question  after  the  fire  broke  out,  by  reason  of 
which  negligence  the  twine  in  the  car  was  burned. 

Answer:  No. 

Second.  Was  defendant  guilty  of  negligence  in  leaving  open 
the  car  door  in  which  the  twine  in  question  was  earned,  whereby 
the  twine  was  injured,  when  it  would  not  have  been  damaged, 
if  the  door  of  the  car  had  been  shut  at  the  time  of  the  fire. 

Answer :  Yes,  and  we  find  for  the  plaintiflFs  in  the  sum  of 
$1,485.30,  subject  to  the  opinion  of  the  court  on  the  question 
of  law  reserved,  to  wit :  The  car  in  question  was  standing  in 
the  open  yard  of  defendant  on  a  switch  three  feet  from  Mulberry 
(Strawberry)  alley,  twenty  feet  wide,  on  the  opposite  side  of 
which  was  the  six-story  building,  a  factory  in  which  the  fire 
originated,  and  with  other  factories,  and  an  oil  warehouse  in 
the  vicinity ;  if  the  court  be  of  the  opinion  that  under  this  finding 
the  plaintiff  is  entitled  to  recover,  judgment  to  be  entered  on 
the  verdict;  if  not,  judgment  to  be  entered  in  favor  of  defend- 
ant non  obstante  veredicto. 

The  court  entered  judgment  for  defendant  non  obstante 
veredicto. 

JErrors  assigned  were  (1)  in  reserving  the  question  of  proxi- 
mate cause  as  a  question  of  law,  when  the  fact  of  the  negligence 
of  defendant  was  in  dispute  ;  (2)  in  entering  judgment  for  de- 
fendant non  obstante  veredicto. 

C.  S.  Fettermanj  S.  A.  ^  Chas.  M.  Johnston  with  him,  for 
appellants. — Under  the  circumstances,  including  the  surround- 
ings, and  the  exposed  position  of  the  car,  the  defendant  was 
bound  to  anticipate  that  goods  of  an  inflammable  material  from 
some  source  might  become  ignited  and  destroyed  by  fire  :  Hoag 
V.  Railway  Co.,  85  Pa.  298 ;  Ry.  Co.  v.  Kerr,  62  Pa.  858 ;  Ry. 
Co.  V.  Hope,  80  Pa.  878. 

In  the  case  at  bar  the  question  of  proximate  cause  should 
have  been  left  with  the  jury :  Ry.  Co.  v.  Hope,  80  Pa.  878  ; 
Penna.  &  N.  Y.  Canal  &  Ry.  v.  Lacey,  89  Pa.  458 ;  Lehigh  Val- 
ley Ry.  V.  McKeen,  90  Pa.  122 ;  Hoag  &  Alger  v.  Lake  Shore 
&  M.  S.  Ry.  Co.,  85  Pa.  298. 

Leaving  the  car  door  open  was  the  proximate  cause  of  the  loss : 
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Hutchinson  on  Carriers,  par.  824 ;  Pittsburg  v.  Grier,  22  Pa. 
64 ;  Scott  V.  Hunter,  46  Pa.  192 ;  Jones  v.  Gilmore,  91  Pa. 
310;  Scott  V.  Hunter,  46  Pa.  192;  Wharton  on  Negligence, 
section  149 ;  Powell  v.  Railway  Co.,  82  Pa.  414 ;  Empire  Ti-ans- 
portation  Co.  v.  Oil  Co.,  68  Pa.  14 ;  Haverly  v.  State  Line,  etc.. 
Railway  Co.,  185  Pa.  50;  Erie  Railway  v.  Lockwood,  28  Ohio, 
358 ;  Gaines  v.  Transfer  Co.,  28  Ohio,  418 ;  Miller  v.  Navigpition 
Co.,  10  New  York,  481 ;  Railway  Co.  v.  Edwards,  41  Ala.  667. 

George  B.  Q-ordon^  William  Scott  with  him,  for  appellant. — 
In  this  case,  the  possibility  of  a  conflagration  breaking  out 
somewhere  in  the  city  was  not  such  an  event  as  the  defendant 
company  was  bound  to  anticipate  or  provide  against:  Behling 
V.  Southwest  Penn.  Pipe-lines,  160  Pa.  359 ;  Morrison  v.  Davis, 
20  Pa.  171 ;  Pittsburg  Southern  Ry.  v.  Taylor,  104  Pa.  306 ; 
S.  S.  Pass.  Ry.  Co.  v.  Trich,  117  Pa.  890  ;  Penna.  R.  R.  v.  Kerr, 
62  Pa.  858 ;  Herr  v.  Lebanon,  149  Pa.  222. 

Opinion  by  Mr.  Justice  Dean,  January  6, 1896  : 
On  May  1, 1898,  the  Pearaon  Cordage  Company  of  Boston, 
shipped  to  plaintiffs  in  Pittsburg,  by  mil,  a  car  load  of  binding 
twine  and  rope ;  on  the  morning  of  May  10th,  following  the 
shipment,  the  car  reached  destination  over  defendant's  terminal 
and  connecting  road  ;  this  road  has  a  large  fi*eight  yard  in  the 
city,  on  one  side  of  which  runs  Mulberry  street  or  alley,  twenty 
feet  wide ;  from  cars  standing  on  tracks  in  this  yard,  goods  are 
directly  delivered  into  wagons;  this  car  was  run  on  a  track 
three  feet  north  of  Mulberry  alley  about  nine  o'clock  in  the  even- 
ing, to  be  ready  for  unloading  early  the  next  morning.  About 
three  o'clock  in  the  morning,  a  fire  broke  out  in  a  large  ware- 
house directly  across  the  alley  from  where  the  car  was  standing ; 
the  fire  was  communicated  to  the  car,  partially  destroying  both 
it  and  contents.  The  whole  would  have  been  burned,  if  de- 
fendants had  not,  immediately  after  the  fire  broke  out,  run  the 
car  out  of  reach  of  the  heat  and  sparks  of  the  burning  building, 
and  put  out  the  fire.  The  evidence  showed  the  car  door  at 
the  side  was  open  for  a  space  of  about  ten  inches  at  the  time 
the  fire  broke  out,  and  probably  through  the  opening  the  sparks 
from  the  burning  building  set  fire  to  the  car  and  lading.  The 
facts  were  undisputed,  that  the  fire  originated  on  property  other 
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than  that  of  defendant,  and  from  causes  over  which  it  had  no 
control.  The  bill  of  lading  contained  this  condition :  "  No  car- 
lier,  or  party  in  possession  of  all  or  any  part  of  the  property 
Iierein  described,  shall  be  liable  for  any  loss  thereon  or  damage 
thereto,  by  causes  beyond  its  control;  or  by  floods  or  by  fire, 
from  any  cause  whatsoever  occurring." 

The  court,  on  the  evidence,  directed  the  jury  to  find  specially 
on  these  two  questions  : 

^^  1.  Was  defendant  guilty  of  negligence  in  not  exercising 
reasonable  care,  diligence  and  promptness  in  removing  the  car 
in  question  after  the  fire  broke  out,  and  by  reason  of  which  neg- 
ligence the  twine  in  the  car  was  burned? 

"  2.  Was  defendant  guilty  of  any  negligence  in  leaving  open 
the  car  door,  whereby  the  twine  was  injured,  when  it  would 
not  have  been  damaged  if  the  car  door  had  been  shut  at  the 
time  of  the  fire?" 

The  court  reserved  the  right  to  enter  judgment  for  defend- 
ant, if  the  jury  answered  either  or  both  questions  affirmatively. 

To  the  first  question  the  jury  answered,  "  No  ;  "  to  the  sec- 
ond, "  Yes."  The  plaintiff's  damages,  as  to  which  there  was 
no  dispute,  were  assessed  by  the  jury  at  $1,435.80.  The  court 
was  of  opinion,  the  cause  of  the  fire  being  one  over  which  de- 
fendant had  no  control,  and  which  it  was  not  bound  to  antici- 
pate, on  the  authority  of  Railway  Co.  v.  Trich,  117  Pa.  890, 
and  Behling  v.  Pipe  Line,  160  Pa.  859,  entered  judgment  for 
defendant  non  obstante  veredicto.  Plaintiffs  appeal,  assigning 
for  error  the  judgment  on  the  point  reserved. 

Assuming  the  general  rule  as  to  common  carriers  to  be,  that 
they  are  insurers  of  goods  against  all  but  perils  from  inevitable 
accident,  and  that  fire,  except  when  caused  by  lightning,  is  not 
inevitable,  yet  here  the  carrier  relieves  himself  from  the  strin- 
gency of  the  common  law  rule  by  his  contract  with  the  ship- 
per ;  that  is,  under  the  legal  construction  of  such  contracts,  he 
does  not  insure  against  fire,  unless  by  reason  of  his  own  negli- 
gence the  fire  was  the  proximate  cause  of  the  destruction  of 
the  goods. 

When  the  fire  broke  out,  the  degree  of  care  arose  according 
to  the  peril ;  the  exigency  then  required,  not  only  action  and 
effort,  but  prompt  action  and  extraordinary  effort ;  under  such 
circumstances,  ordinary  care  would  have  been  negligence,  and 
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such  negligence,  too,  as  might  have  been  held  to  be  the  proxi- 
mate cause  of  the  destruction  of  the  goods.  The  defendant 
knew,  as  all  know,  that  fires  frequently  occur  in  large  cities ; 
that  its  yard  being  within  the  city,  the  freight  cars  therein 
might  be  endangered  by  such  fires ;  it  attempted  to  guard 
HgHinst  the  peril  by  employment  of  watchmen  to  notice  fire  and 
give  the  alarm  ;  they  had  the  means  at  hand  for  quick  removal 
of  the  cara  endangered ;  and  although  the  fire  broke  out  within 
twenty  feet  of  the  yard,  so  prompt  was  the  action  of  the  com- 
pany, that  the  only  destruction  of  property  was  a  portion  of 
this  one  car  and  contents;  and  the  verdict  of  the  jury  estab- 
lishes the  fact  that  the  company  exercised  care,  diligence  and 
promptness  in  removing  this  car  as  soon  as  possible  after  the 
fire  broke  out.  But  under  the  submission,  the  jury  has  gone 
further,  and  found  as  a  fact  that  leaving  the  car  door  open  a 
few  inches,  whereby  sparks  entered,  was  negligence,  without 
which  negligence  the  goods  would  not  have  been  injured.  It 
seems  clear  to  us  that  on  these  two  findings,  in  view  of  the 
undisputed  facts,  defendant  is  not  answerable.  The  necessity 
for  a  quick  removal  of  the  cai-s  from  that  freight  yard  on  sud- 
den peril  from  fire,  was  one  which  defendant  could  foresee,  and 
thereby  was  bound  to  provide  for ;  having  done  its  full  duty 
in  this  respect,  was  any  other  or  further  duty  imposed  upon  it, 
so  far  as  relates  to  damage  from  this  fire  ? 

As  is  held  in  Morrison  v.  Davis  &  Co.,  20  Pa.  171,  common 
carriers  **  are  answerable  for  the  ordinary  and  proximate  con- 
sequences of  their  negligence,  and  not  for  those  that  are  remote 
and  extraordinary ;  and  this  liability  includes  all  those  conse- 
quences which  may  have  arisen  from  the  neglect  to  make  pro- 
vision for  those  damages  which  ordinary  skill  and  foresight  is 
bound  to  anticipate." 

If,  while  in  transit,  the  oar  door  being  open,  sparks  had  en- 
tered from  passing  locomotives  and  destroyed  the  property,  the 
neglect  to  keep  the  door  closed  would  doubtless  have  been  the 
proximate  cause  of  the  damage ;  the  originating  cause  would 
have  been  in  control  of  defendant,  and  the  omission  to  keep 
the  door  closed  was  leaving  an  open  way  for  the  inevitable 
locomotive  sparks  to  reach  the  goods ;  the  presumption  under 
such  circumstances  would  be,  that  defendant  had  full  knowl- 
edge of  the  ordinary  risks  incident  to  so  conducting  its  business, 
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and  these  facts  would  have  brought  it  clearly  within  the  rule 
laid  down  in  Hoag  v.  R.  R.  Co.,  86  Pa.  293 :  "  In  determining 
what  is  proximate,  the  true  rule  is  that  the  injury  must  be  the 
natural  and  probable  consequence  of  the  negligence ;  such  a  con- 
sequence as,  under  the  surrounding  circumstances  of  the  case, 
might  and  ought  to  have  been  foreseen  by  the  wrongdoer  as 
likely  to  flow  from  his  act." 

But  the  facts  here  are  entirely  different  from  those  supposed ; 
the  freight  yard  of  a  common  carrier  in  a  large  city  was  a  neces- 
sity to  the  transaction  of  its  business  as  a  carrier ;  its  laden  cars 
must  stand  at  some  point  within  it  for  the  convenience  of  both 
itself  and  the  public  ;  the  delivery  from  the  car  to  the  cart  or 
wagon  of  the  consignee  was  a  necessity ;  for  purpose  of  such  de- 
livery, it  stood  at  this  point;  that  a  fire  might  break  out  some- 
where in  a  large  citj'  could  be  anticipated  and  provided  against 
by  having  on  hand  watchmen  to  detect  fire,  and  suflBcient  motive 
power  to  quickly  move  the  cai*s  to  a  place  of  safety ;  but  that 
a  building  on  a  street  opposite  this  particular  car  should  catch 
fire  but  a  few  hours  before  the  car  was  to  be  unloaded,  and  that 
in  less  than  twenty  minutes,  before,  by  the  utmost  promptness 
and  exertion,  the  car  could  be  moved,  sparks  should  pass  through 
an  aperture  ten  inches  wide  in  the  car,  and  communicate  fire 
to  the  goods,  is  now  seen  to  have  been  possible,  but,  even  after 
the  event  so  remotely  possible,  that  certainly  no  jury  or  court 
can  say  it  niight  or  ought  to  have  been  foreseen.  To  say  so 
would  be,  in  effect,  to  hold,  that  common  carriers  of  freight 
destined  to  large  cities  must  transport  such  freight  in  tightly 
closed  fire-proof  cars,  for  that  is  the  only  precaution  which 
could,  under  the  circumstances  here  proven,  have  given  pro- 
tection against  destruction  by  fire.  We  deem  the  fact  of  the 
open  door  as  unimportant,  because,  as  against  all  that  could  be 
reasonably  foreseen,  or  was  within  control  of  defendant,  the 
goods  were  safe  on  an  uninclosed  car ;  the  defendant  had  no 
reason  to  apprehend  fire  in  that  particular  building,  or  that  it 
would  immediately  be  of  such  fierceness  as  to  communicate 
itself  to  the  car  before  the  latter  could  be  removed,  therefore 
by  what  particular  channel  or  means  the  fire  immediately 
reached  the  combustible  car  and  cargo  has  no  weight  in  deter- 
mining the  proximate  cause. 

The  proximate,  dominant  cause  of  this  damage  was  a  possible 
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fire  in  a  particular  building  near  where  this  car  stood,  over 
which  building  defendant  had  no  control  and  for  which  it  was 
not  answerable. 

"But  things  or  results  which  are  only  possible  cannot  be 
spoken  of  as  either  probable  or  natural.  For  the  latter  are 
those  things  or  events  which  are  likely  to  happen,  and  which 
for  that  reason  should  be  foreseen.  Things  which  are  possible 
niay  never  happen,  but  those  which  are  natural  or  probable  are 
those  which  do  happen ;  and  happen  with  such  frequency  or 
regularity  as  to  become  a  matter  of  definite  inference : "  Rail- 
way V.  Trich,  supra. 

That  fires  would  often  occur  in  the  city  was  highly  prob- 
able ;  that  the  conflagration  might  extend  and  reach  this  freight 
yard,  though  in  a  less  degree,  was  also  probable ;  for  these 
probabilities  ample  provision  was  made;  but  that  a  building 
twenty-three  feet  ofif  would  take  fire,  and  within  twenty  min- 
utes would  set  the  car  on  fire,  was  only  remotely  possible  and 
therefore  defendant  was  guilty  of  no  negligence  in  not  guard- 
ing against  it. 

As  to  the  argument,  that  the  question  of  proximate  cause 
was  for  the  jury,  as  a  general  proposition  this  is  correct,  but 
where  as  here  there  are  no  disputed  facts,  or  inference  to  be 
drawn  it  is  for  the  court:  Hoag  v.  R.  R.  Co.,  supm;  R.  R.  Ga 
V.  Kerr,  62  Pa.  868. 

The  judgment  is  afiQrmed. 


J.  S.  and  J.  6.  Klinefelter  v.  George  W.  Baum, 
Appellant. 

Mechanic*8  lien—PleacUng^Defects  in  datm^Question  for  jury. 

Where  the  pleas  to  a  scire  facias  sar  mechanic's  Hen  are  non  assumpsit, 
set-off,  payment  with  leave  etc.,  no  issue  can  be  raised  for  the  jury  on  the 
formal  deficiencies  of  the  claim,  as  such  deficiencies  are  questions  of  law, 
and  should  be  raised  by  demurrer  or  by  motion  to  strike  off  the  claim. 

Pleading  to  a  scire  facias  operates  as  a  waiver  of  defects  as  to  dates  in 
the  lien. 

Argued  Oct.  80, 1895.  Appeal,  No.  187,  Oct.  T.,  1895.  by 
defendant,  from   judgment  of  C.   P.  No.   1,  Allegheny  Co., 
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March  T.,  1894,  No.  166,  on  verdict  for  plaintiffs.  Before 
Sterrbtt,  C.  J.,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Scire  facias  sur  mechanic's  lien.  Pleas  were  non  assumpsit, 
set-off,  payment  with  leave,  etc.     Before  Stowb,  P.  J. 

At  the  trial  counsel  for  plaintiff  offered  in  evidence  the  record 
of  mechanic's  lien  filed  at  No.  15,  March  term,  1898. 

Objected  to  as  incompetent  for  the  following  reasons : 

First.  The  lien  on  its  face  shows  it  was  filed  December  81, 
1892 ;  there  is  no  date  or  item  given  at  the  time  of  the  comple* 
tion  of  the  contract,  as  appears  upon  the  face  of  the  lien.  The 
last  credit  as  given  upon  the  face  of  the  lien  is  payment  of 
money  on  the  31st  of  July,  $100.  The  face  of  the  lien  shows 
a  payment  in  excess  of  the  contract  price. 

Second.  On  the  bill  of  extras  attached  to  the  lien  for  which 
this  lien  is  filed,  it  is  for  the  extras  alone ;  there  is  not  a  solitary 
date  or  time  given  from  the  beginning  of  the  bill  to  the  close  at 
what  time  any  of  the  work  wa&  done  or  any  of  the  material 
furnished,  in  all  about  eighteen  or  twenty  items  of  extra  work, 
contrary  to  the  requirements  of  law  which  require  a  specific 
statement  of  the  dates  and  times  when  the  work  was  done, 
particularly  with  reference  to  a  bill  of  extitis. 

By  the  Court :  The  objections  are  overruled  and  bill  sealed 
for  defendant. 

Verdict  and  judgment  for  plaintiffs  for  $950.  Defendant 
appealed. 

JError  asaigned  was  ruling  on  evidence  as  above,  quoting  the 
bill  of  exceptions. 

J,  J,  Miller^  for  appellant. — ^The  plea  was  in  effect  a  demurrer: 
Fahnestock  v.  Speer,  92  Pa.  148;  act  of  May  25,  1887. 

Nowhere  in  the  testimony  is  a  date  given  which  fixes  even 
approximately  a  time  when  any  of  the  extra  work  was  done,  or 
the  material  therefor  was  furnished:  Philadelphia  v.  Trout, 
28  Pa.  158. 

The  allegation  in  the  body  of  a  lien,  that  it  was  filed  for 
work  done  and  material  furnished  within  six  months  past,  is 
not  in  compliance  with  the  requirements  of  the  act  of  assembly : 
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Lehman  v.  Thomas,  5  W.  &  S.  262 ;  Witman  v.  Walker,  9  W. 
&  S.  198 ;  McClintock  v.  Rush,  68  Pa.  208;  Church  v.  Trout, 
28  Pa.  168;  Knabbs'  App.,  10  Pa.  186;  Rush  v.  Able,  90  Pa. 
158. 

i.  K,  Porter^  S.  G.  Porter  with  him,  for  appellees. — In  the 
case  at  bar,  the  pleas  being  to  the  scire  facias  raised  only  ques- 
tions of  fact,  and  under  such  pleas  no  question  as  to  the  defi- 
ciency of  the  claim  upon  its  face  could  arise :  Lee  y.  Burke,  66 
Pa.  886  ;  Fahnestock  v.  Speer,  92  Pa.  148 ;  Lybrandt  v.  Eberly, 
36  Pa.  847 ;  Howell  v.  Philadelphia,  88  Pa.  471. 

Opinion  by  Mr.  Justicb  Fell,  January  6, 1896 : 
The  error  assigned  is  to  the  admission  in  evidence  of  the  rec^ 
ord  of  the  mechanic's  lien.  The  objection  urged  was  based  on 
the  insufficiency  of  the  lien  as  appearing  on  its  face.  The  plea 
to  the  sci.  fa.  was  non  assumpsit,  set-off,  payment  with  leave,  etc. 
In  Lybrant  v.  Eberly,  86  Pa.  847,  it  was  held,  following 
Lewis  V.  Morgan,  11  S.  &  R.  234,  that  the  formal  validity  of  a 
mechanic's  lien  is  not  put  in  issue  by  the  plea  of  payment,  and 
that  no  issue  for  the  jury  could  be  raised  on  the  formal  defi- 
ciencies of  the  claim,  as  they  were  questions  of  law  and  should 
be  raised  by  demurrer  or  by  motion  to  strike  off  the  claim. 
Following  this  case  it  was  decided  in  Howell  v.  City  of  Phila- 
delphia, 88  Pa.  471,  that  pleading  to  the  sci.  fa.  must  be  con- 
sidered a  waiver  of  defects  as  to  dates  in  the  lien.  In  Lee  v. 
Burke,  66  Pa.  886,  the  plea  was  no  lien,  payment  and  set-off 
with  leave,  and  it  was  said  by  Sgulbswood,  J. :  ^^  It  was  the 
issues  of  fact  raised  by  these  pleas  that  the  jury  were  called  and 
empaneled  to  try.  No  question  of  the  sufficiency  of  the  claim 
upon  its  face  could  arise  at  the  trial.  That  would  be  an  issue 
of  law.  There  might  arise  a  question  of  variance  between  the 
evidence  as  offered  and  the  claim  as  filed  and  recited  in  the 
scire  facias,  but  not  whether  that  claim  was  regular  and  suffi- 
cient." And  he  adds  that  the  short  plea  of  no  lien  was  not  a 
demurrer  general  or  special,  and  raised  no  question  as  to  de- 
fects on  the  face  of  the  claim  filed.  There  is  no  conflict  between 
these  cases  and  St.  Clair  Coal  Co.  v.  Marte,  75  Pa.  884,  where 
it  was  held  that,  as  the  act  of  assembly  gave  the  plaintiff  no 
such  lien  as  was  filed,  the  fatal  error  in  the  claim  was  not 
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waived  as  a  merely  formal  defect  by  going  to  trial  on  the  issue 
of  payment ;  and  Fahnestock  v.  Speer,  92  Pa.  146,  where  the 
special  plea  concluded  to  the  court,  and  was  held  to  be  in  effect 
a  demurrer. 

The  judgment  is  afiQrmed. 


J.  E.  Glass  V.  Leonard  Rauwolf,  Appellant. 

BepUvin — Fraud—Exchange  ofreaX  estate  far  personal  property— Deliv- 
try  of  possession. 

In  an  action  of  replevin  to  recover  a  stock  of  store  goods  it  appeared 
that  defendant  had  agreed  in  writing  to  exchange  his  stock  of  goods  for 
certain  real  estate  belonging  to  the  plaintiff.  Defendant  claimed  that 
plaintiff  had  been  guilty  of  fraudulent  misrespresentations  as  to  the  value 
of  the  real  estate,  and  that  by  these  misrepresentations  he  was  induced  to 
make  the  contract.  The  evidence  was  conflicting  as  to  whether  the  de- 
fendant had  actually  delivei*ed  possession  of  the  stock  of  goods  to  plaintiff. 
Both  the  question  of  fraud  and  the  question  of  delivery  of  possession  were 
submitted  to  the  juiy  in  an  adequate  charge,  and  a  verdict  was  rendered 
for  plaintiff.  Held,  that  defendant  could  not  have  been  injured  by  refusal 
of  a  point  to  the  effect  that  a  party  has  a  legal  right  to  refuse  poi'formance 
of  a  contract  which  he  thinks  was  induced  by  fraud. 

In  such  a  case  it  is  proper  to  instruct  the  juiy  that  their  verdict  should 
be  for  defendant,  unless  he  voluntarily  and  without  trick  or  artifice  prac- 
ticed upon  him  delivered  possession  of  the  goods,  intending  at  the  time  to 
invest  plaintiff  with  the  ownership  thereof  absolutely  and  unconditionally. 

Replevin — Stay  of  exccuHon— Exchange  of  lands  for  goods. 

In  an  action  of  replevin  to  secure  possession  of  a  stock  of  goods  which 
defendant  agreed  to  exchange  for  plaintiffs  lands,  execution  will  be  stayed 
upon  a  judgment  in  favor  of  plaintiff  until  the  latter  duly  delivera  to 
defendant  the  deeds  for  the  land,  or  deposits  them  in  court  for  defend- 
ant's use. 

Argued  Oct.  80,  1896.  Appeal,  No.  140,  Oct.  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
Jan.  T.,  1894,  No.  624,  on  verdict  for  plaintiff.  Before  Ster- 
BBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Affirmed. 

Replevin  to  recover  a  stock  of  store  goods.     Before  Ma- 

OBE,  J. 

At  the  trial  it  appeared  that  on  November  14,  1898,  plaintiflE 
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and  defendant  entered  into  an  agreement,  by  which  defendant, 
in  consideration  of  a  conveyance  of  certain  real  estate  to  him 
by  plaintiff,  was  to  transfer  and  assign  to  plaintiff  the  stock  of 
goods  in  his  store  at  Braddock,  The  real  estate  was  valued 
at  f  9,100,  and  it  was  stipulated  that  if  the  appraisement  of  the 
goods  did  not  amount  to  this  sum,  defendant  was  to  pay  to 
plaintiff  the  difference  in  cash.  The  appraisement  amounted 
to  $6,887.41.  The  appmisement  was  completed  on  Novem- 
ber 18.  The  evidence  as  to  whether  an  actual  delivery  was 
made  by  defendant  to  plaintiff  was  conflicting. 

The  facts  relied  on  by  plaintiff  as  to  the  delivery  of  posses- 
sion were  as  follows : 

a.  There  was,  during  the  taking  of  the  appraisement  on  Fri- 
day, a  sale  made  amounting  to  about  fifteen  cents.  The  cash 
was  brought  to  Rauwolf  and  he  inquired  whether  it  was  for 
goods  already  inventoried  or  not,  and  being  told  that  it  was, 
directed  that  it  be  given  to  Glass,  and  on  Saturday  there  was 
another  small  transaction  of  the  same  character. 

b.  About  the  time  of  the  conclusion  of  the  appraisement 
there  was  a  conversation  among  those  present  as  to  at  whose 
risk  the  stock  would  be  in  case  of  fire.  The  opinion  was  ex- 
pressed that  it  would  be  Glass',  and  it  was  alleged,  although 
Rauwolf  denied  it,  that  he  expressed  the  same  opinion. 

€,  Two  insui-ance  policies  on  the  stock  were  on  Saturday 
evening  assigned  to  Glass  in  Braddock.  (This  was,  as  Rauwolf 
says,  in  anticipation  of  closing  the  contract  and  with  the  under* 
standing  that  they  were  to  be  retransferred  if  the  trade  fell 
through.) 

d.  Glass  obtained  one  of  the  two  sets  of  keys  of  the  store 
when  it  was  closed  Saturday  evening.  (Rauwolf  claims  that  he 
did  not  know  that  Glass  had  them,  but  supposed  that  the  boy 
who  generally  closed  the  store  had  them  that  night) 

The  defendant  contended  and  offered  evidence  to  show  that 
plaintiff  had  fraudulently  misrepresented  the  valu9  of  his  real 
estate. 

Plaintiff's  points  were  among  others  as  follows : 

2.  That  if  the  jury  find  that  there  was  no  misrepresentation 
on  the  part  of  the  plaintiff  as  to  the  value,  character  or  situa- 
tion of  the  lands  to  be  conveyed  by  him  to  the  defendant  the 
written  agreement  of  November  14,  1898,  in  evidence,  is  the 
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contract  between  the  parties  and  binding  upon  both.      An- 
swer: Tliis  point  is  affirmed.  [1] 

8.  If  the  jury  believe  that,  in  pursuance  and  in  performance 
of  the  contract  between  plaintiff  and  defendant,  dated  Novem^ 
ber  14, 1893,  the  stock  of  goods  in  dispute  in  this  case  was  duly 
appmised  and  a  valuation  placed  thereon  by  the  defendant  and 
Mr.  Anderson,  acting  as  the  plaintiff's  appraiser,  which  valua- 
tion was  completed  on  November  18, 1893,  and  that  upon  the 
latter  date,  after  the  valuation  had  been  completed,  the  key  to 
the  storeroom  containing  the  property  in  dispute  was  delivered 
by  the  defendant  to  the  plaintiff,  or  that  said  key  was  taken 
into  the  possession  of  the  plaintiff  with  the  knowledge  and  con- 
sent of  the  defendant,  and  that  the  defendant  assigned  and 
delivered  to  the  plaintiff  the  policies  of  insurance  upon  said 
property,  and  allowed  and  directed  the  plaintiff  to  receive  the 
proceeds  of  sale  of  an  article  of  said  property  after  it  had  been 
appraised,  then  the  right  of  possession  and  ownership  of  the 
property  in  dispute  legally  passed  to  the  plaintiff  on  Novem- 
ber 18, 1893,  although  the  defendant  had  not  then  received  any 
part  of  the  consideration  which  plaintiff  was  to  give  him  for 
said  property ;  and  thereafter  the  defendant  had  no  legal  owner- 
ship in  or  right  of  possession  of  the  property  in  dispute,  and  was 
legally  estopped  from  any  right  to  interfere  with  the  plaintiff's 
possession  and  use  of  said  property.  Answer:  This  point  is 
affirmed.  [2] 

4.  If  the  jury  find  that  the  ownership  and  right  of  possession 
of  the  property  in  dispute  passed  from  the  defendant  to  the 
plaintiff  on  November  18,  1893,  and  that  the  defendant  on  No- 
vember 20  or  21,  1893,  repossessed  himself  of  said  property 
without  the  consent  of  the  plaintiff,  and  has  ever  since  deprived 
the  plaintiff  of  the  possession  and  use  of  said  property,  then  the 
verdict  should  be  for  the  plaintiff  for  a  sum  equal  to  the  value 
of  said  property  at  the  date  when  defendant  repossessed  him- 
self of  the  same,  together  with  damages  for  the  unlawful 
detention  thereof  by  the  defendant.  Answer:  This  point  is 
affirmed.  [8] 

5.  The  ordinary  rule  for  the  measure  of  damages  to  be 
allowed  for  the  unlawful  detention  of  property  in  actions  of 
replevin  for  the  same  is  six  per  cent  interest  per  annum  on  the 
value  of  said  property  from  the  date  of  its  unlawful  taking  to 
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the  date  of  tbe  verdict ;  but  whenever  the  unlawful  taking  of 
propefrty  is  attended  with  outrage^  oppression  and  vindictive- 
ness  on  the  part  of  the  defendant,  the  jury  may  allow  additional 
damages  to  the  plaintiff  as  punishment  of  the  defendant  for 
such  outrage,  oppression  or  vindictiveness.  Aniwer :  This  point 
is  aflBrmed.  [4] 

6.  That  when  a  written  contract  plainly  expresses  the  intent 
of  the  parties  without  any  uncertainty  and  indicates  thus  the 
whole  engagement  without  any  uncertainty,  it  cannot  be  con- 
tradicted or  varied  by  parol  evidence,  except  where  there  was 
fraud,  accident  or  mistake  in  the  creation  of  the  instrument 
itself,  and  the  evidence  of  either  of  these  must  be  clear,  precise 
and  indubitable,  and  such  as  would  satisfy  a  chancellor  that 
the  contract  should  be  set  aside  on  the  hearing  of  a  bill  for  that 
purpose.    Amwer:  This  point  is  affirmed.  [5] 

Defendant's  points  were  among  others  as  follows : 

(1)  Unless  the  defendant,  on  Saturday  evening,  November  18, 
1893,  voluntarily  delivered  to  the  plaintiff  the  absolute  and 
unconditional  possession  of  the  stock  of  goods  in  controversy, 
without  anj'^  fraud,  trick  or  artifice  practiced  upon  him  by  the 
plaintiff,  then  this  suit  is  in  effect  a  proceeding  to  enforce  spe- 
cific performance  of  the  contract  of  November  14, 1898.  [In 
such  case,  the  time  for  delivery  of  possession  under  the  con- 
tract not  having  arrived,  the  plaintiff  was  not  in  a  position  to 
claim  he  had  a  lawful  right  to  delivery  of  possession  on  that 
Saturday  evening.]  And  if  the  jury  find  that  the  defendant's 
execution  of  the  said  contract  was  induced  by  representations 
of  the  plaintiff  as  to  the  values  of  the  real  estate  to  be  conveyed 
by  it,  or  as  to  material  mattei*8  involving  such  values,  which 
representations  were  false  in  fact,  whether  the  defendant  knew 
their  falsity  or  not,  he  had  no  lawful  right  to  possession  on  the 
following  Monday  or  Tuesday,  when  the  deeds  were  tendered 
as  alleged  by  the  plaintiff.  Answer:  This  point  is  affirmed, 
that  portion  of  the  point  which  I  have  inclosed  in  brackets 
liaving  been  omitted  therefrom.  [6] 

The  court  ened  in  omitting  to  affirm  the  following  portion 
of  defendant's  first  point:  "In  such  case,  the  time  for  delivery 
of  possession  under  the  contract  not  having  ariived,  the  plaint- 
iff was  not  in  a  position  to  claim  he  had  a  lawful  right  to  delivery 
of  possession  on  that  Saturday  evening."  [7] 
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6.  A  man  has  a  legal  right  to  refuse  to  perform  a  contract 
for  the  purchase  of  real  estate,  if  in  good  faith  he  believes  he 
has  been  dealt  with  unfairly  or  with  false  representations  as  to 
matters  material,  leaving  himself  of  course  responsible  for  dam- 
ages for  his  refusal,  in  a  proper  suit  at  law ;  and  if  the  jury  find 
that  under  the  evidence  in  this  case,  nothing  more  has  been 
established  than  such  a  refusal  by  the  defendant  to  perform  the 
contract  in  evidence,  believing  in  good  faith  that  he  was  being 
overreached  and  deceived  in  the  negotiations  which  led  to  his 
execution  of  it,  then  the  plaintiff's  cause  of  action  has  been  mis- 
conceived, he  cannot  recover  in  this  suit,  and  the  verdict  should 
be  for  the  defendant.  Answer:  This  point  I  decline  to  af- 
firm. [8] 

2.  The  plaintiff's  case,  as  he  has  presented  it,  must  stand  or 
fall  upon  his  alleged  possession  acquired  on  Saturday  evening, 
November  18,  1893.  It  is  shown  by  plaintiff's  witness,  Mr. 
Prescott,  the  notary,  that  the  deeds  for  the  real  estate  for  the 
conveyance  of  which  the  stock  of  goods  in  controversy  was  the 
consideration,  were  not  executed  and  acknowledged  and  ready 
for  delivery  until  Monday,  November  20,  1898 ;  therefore,  if 
the  jury  so  find,  the  plaintiff  had  no  lawful  right  to  take  pos- 
session of  the  goods  on  that  Saturday  evening,  unless  such  pos- 
session was  then  voluntarily  delivered  to  him  by  the  defendant, 
the  defendant  at  the  time  intending  to  pass  title  thereto  to  the 
plaintiff,  and  waiving  the  delivery  of  the  deeds  until  the  fol- 
lowing Monday.     Answer:  This  point  is  afiQrmed. 

8.  If  the  jury  find  that  the  deeds  for  the  real  estate  to  be 
conveyed  by  the  plaintiff  to  the  defendant,  under  the  contract 
of  November  14, 1898,  were  not  executed  and  acknowledged 
and  ready  for  delivery  until  Monday,  November  20,  1898,  and 
that  the  defendant,  on  Saturday  18,  1898,  did  not  voluntarily 
deliver  to  the  plaintiff  the  possession  of  the  stock  of  goods, 
intending  thereby  at  the  time  to  pass  title  thereto  absolutely 
and  unconditionally  to  the  plaintiff,  waiving  the  delivery  of 
the  deeds  until  the  following  Monday,  the  plaintiff  cannot  re- 
cover, and  the  verdict  should  be  for  the  defendant.  Answer : 
This  point  is  afiiimed. 

4.  If  the  jury  should  find  that  the  deeds  for  the  real  estate 
to  be  conveyed  under  the  contract,  were  not  executed  and  ac- 
knowledged and  ready  for  delivery  until  Monday,  November  20, 


Digitized  by  VjOOQIC 


660  GLASS  t.  RAUWOLF,  Appellant 

Arguments — Opinion  of  the  Court  [172  Pa. 

1898,  and  that  on  Saturday  evening,  November  18, 1893,  the 
plaintiff  obtained  possession  of  the  stock  of  goods  from  the 
defendant,  and  such  possession  was  obtained  by  fraud,  trick  or 
artifice,  then  such  possession  obtained  on  Saturday  evening, 
and  held  on  Monday  and  Tuesday,  when  the  deeds  were  ten- 
dered as  alleged,  count  for  nothing;  the  defendant  had  the  right 
to  repossess  himself  of  the  stock,  and  the  verdict  should  be  for 
the  defendant.    Annper:  This  point  afiQrmed. 

Verdict  and  judgment  for  plaintiff  for  $7,335.09.  Defend- 
ant appealed. 

Errors  assigned^  among  others,  were  (1-8)  above  instruc- 
tions quoting  them. 

W.  B.  Badgers^  Boyd  Onimrine  and  Wise  ^  Minor  with  him, 
for  appellant. — Cited  on  the  question  of  delivery :  Lester  v. 
McDowell,  18  Pa.  91 ;  cited  on  the  question  of  fi-aud :  Hey- 
drick  V.  Hutchinson,  165  Pa.  208 ;  Howell  v.  Mellon,  169  Pa. 
138. 

D.  F.  Patterson^  James  W.  Presoott  and  TT.  W.  Thomson  with 
him,  for  appellee. 

Opinion  by  Mr.  Chief  Justice  Sterrett,  Jan.  6, 1896 : 
One  of  the  two  main  questions  of  fact  presented  by  the  testi- 
mony, in  this  action  of  replevin,  was  whether,  in  procurement 
of  the  agreement  for  exchange  of  defendant's  stock  of  store 
goods  for  certain  real  estate  of  the  plaintiff,  misrepresentation 
and  fraud  were  practiced  by  the  latter  ?  The  other  was  whether 
the  goods  were  actually  delivered  by  the  defendant  to  the  plain- 
tiff, pursuant  to  the  agreement?  Both  of  these  questions  were 
submitted  to  the  jury  on  sufficient  evidence  in  a  fair  and  ade- 
quate charge  of  which  defendant  has  no  just  reason  to  complain. 
The  verdict  is  necessarily  predicated  of  their  finding  that  there 
was  no  fraud,  and  also  that  the  stock  of  goods  was  delivered  to 
plaintiff  according  to  contract.  In  view  of  these  findings  of 
fact,  defendant  could  not  have  been  injured  by  the  refusal  of 
his  last  point  for  charge,  which  was  to  the  effect  that  a  party  has 
a  legal  right  to  refuse  performance  of  a  contract  which  he  thinks 
WHS  induced  by  fraud, — even  if  his  point  had  been  properly 
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drawn.  The  same  remark  is  applicable  to  defendant's  conten- 
tion that  the  affirmance  of  plaintiff's  second  point  ignored  the 
question  of  defendant's  intention  to  pass  title  to  the  property 
by  the  acts  specified  in  that  point.  If  this  was  error,  it  was 
cured  by  the  subsequent  affirmance  of  defendant's  second,  third, 
and  fourth  points,  wherein  the  jury  were  in  effect  instructed 
that  their  verdict  should  be  for  defendant,  unless  he  voluntarily 
and  without  trick  or  artifice,  practiced  upon  him,  delivered  pos- 
session of  the  goods  in  question,  intending  at  the  time  to  invest 
plaintiff  with  the  ownership  thereof  absolutely  and  uncondi- 
tionally. 

When  considered  in  connection  with  other  parts  of  the  charge, 
the  remaining  instructions  complained  of  are  free  from  error. 
There  appears  to  be  nothing  in  any  of  these  specifications  that 
requires  discussion.  We  find  nothing  in  the  i-ecord,  as  pre- 
sented to  us,  that  calls  for  a  reversal  of  the  judgment;  but, 
inasmuch  as  it  does  not  appear  that  plaintiff's  tender  of  per- 
formance, on  his  part, — by  delivery  of  good  and  sufficient  deeds 
of  conveyance  of  the  lands  which  he  agreed  to  give  in  exchange 
for  defendant's  stock  of  goods, — was  properly  kept  up,  he  should 
not  be  permitted  to  issue  execution  on  the  judgment  until  such 
deeds  are  duly  delivered  to  the  defendant  or  deposited  in  the 
court  below  for  his  use. 

Judgment  affirmed ;  and  it  is  ordered  that  no  execution  shall 
issue  thereon,  until  the  court  below  is  satisfied  that  the  plain- 
tiff has  performed  his  part  of  the  contract  as  above  stated,  nor 
until  leave  of  said  court  first  obtained. 
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ACTIONS. 

1.  Aaaumpait — Oil — Adverse  poaaesaion—Pipe  linea.  A  part  owner 
of  oil  land  cannot  maintain  an  action  of  assumpsit  against  a  pipe  line 
company  to  recoTcr  the  value  of  oil  delivered  to  the  company  by  a 
person  in  possession  of  the  land  and  holding  adversely  to  the  plaintiff. 
Oiffln  T.  Pipe  LineSf  580. 

2.  Partiea — Contract — Aaaignment  qf  contract — RigJU  to  use  contract- 
or^ a  name  aa  legal  plaintiff.    Oaley  T.  Mellon^  443. 

8.  Partiea — Practice,  C,  P. — Tenanta  in  common.  Pour  tenants  in 
common  joined  in  a  mortgage  for  the  benefit  of  one  of  their  number 
upon  his  promise  to  protect  them  from  loss.  The  mortgaged  premises 
were  afterwards  sold  for  the  debt,  and  the  then  cotenants  joined  in 
action  to  recover  their  loss.  Held^  that  the  joinder  was  proper  if  the 
promise  was  made  to  them  as  cotenants.    Steele  T.  McGilly  100. 

4.  Trover  and  converaion—Chattela  aevered  from  freehold — Adverse 
poaaeaaion.  Trover  and  conversion  is  not  the  proper  remedy  to  i-ecover 
the  value  of  chattels  severed  from  the  soil,  while  the  soil  itself  at  the 
moment  of  severance  was  in  the  adverse  possession  of  another.  Oif" 
fin  T.  Pipe  Lines,  580. 

AFFIDAVIT  OF  DEFENSE. 

1.  Evasive,    Colnmbiis  Land  Co.  r.  McNally,  158. 

2.  Sufficiency  of.    Lane  T.  Sand  Co.,  252. 

AMENDMENTS. 

1.  Practice,  C.  P. — Partiea  —  Partnership — Joint  tortfeasors.  A 
mistake  made  by  the  plaintiff  in  an  action  of  trespass  in  charging  the 
defendants  as  partners  instead  of  as  joint  wrongdoers  is  amendable. 
Hileman  r.  Distilling  Co.,  828. 

APPEALS. 

1.  Certiorari — Bevieto — Ac^uattnent  of  indehtedneaa  between  achool 
diatricta.  No  right  of  appeal  is  given  in  proceedings  for  the  adjust- 
ment of  indebtedness  between  two  school  districts,  one  of  which  has 
been  formed  from  the  other.  The  certiorari  brings  up  for  review 
nothing  but  the  regularity  of  the  proceedings  in  the  court  below. 
Appeal  of  School  Bistrictf  81. 

ARBITRATION. 

1.  Juatice  of  the  peace — Record— Appeal.  Where  parties  in  a  suit 
before  a  justice  of  the  peace  agree  to  arbitrate,  it  is  proper  and  in  the 
line  of  the  duty  of  the  justice  to  enter  upon  his  docket  the  agreement 
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of  tlie  parties,  and  the  entry  should  be  accepted  as  verity  until  it  is 
shown  to  be  inaccurate. 

Where  in  such  a  case  it  appears  by  the  record  of  the  justice  that  the 
parties  by  their  agreement  to  arbitrate  have  mutually  waived  their 
right  of  appeal  from  tjde  judgment,  it  is  error  to  discharge  a  rule  to 
strike  off  an  appeal  on  a  mere  affidavit  of  defendant's  attorney  deny- 
ing that  the  defendant  agreed  to  abide  by  the  decision  of  the  referees. 
Hindman  t.  Bonghty,  578. 

2.  Submission — Award — Borough,  Where  a  borough  agrees  to  sub- 
mit to  arbitration  the  amount  of  ^* equitable  compensation"  to  which 
cei-tain  property  owners  who  are  compelled  to  contribute  to  a  general 
system  of  sewerage  are  entitled,  notwithstanding  the  fact  that  they 
have  already  paid  assessments  for  a  sewer  in  front  of  their  property, 
the  arbitrators  may  determine  the  amount  which  such  owners  are 
equitably  entitled  to  receive,  although  they  have  no  legal  claims  against 
the  borough.    Smith  T.  Wilkinsbnrg  Boronghf  121. 

ASSUMPSIT,  see  Actions. 

ATTACHMENT  EXECUTIONS. 

1.  Wages^Act  qf  May  23,  1887.  The  protection  afforded  to  the 
laborer  under  act  of  May  23,  1887,  P.  L.  164,  cannot  be  taken  from 
him  by  the  device  of  transferring  a  judgment  to  the  wife  and  issuing 
attachment  thereon  against  the  judgment  recovered  by  the  laborer 
against  the  creditor.    Steel  T.  McKeriihaiif  280. 

BANKS  AND  BANKING. 

1.  Depositors^Demand prior  to  suit.  The  general  rule  that  no  action 
can  be  maintained  by  a  depositor  against  a  bank  until  a  formal  demand 
has  been  made  by  him  or  waived  by  the  bank,  does  not  apply  to  a 
case  where  the  bank  denies  that  any  deposit  had  ever  been  made,  and 
claims  that  the  relation  of  depositor  and  deppsitee  had  never  been 
created. 

In  an  action  against  a  bank  by  a  person  claiming  to  be  a  depositor 
where  the  evidence  shows  that  it  would  have  been  an  utterly  vain  and 
useless  thing  for  the  plaintiff  to  have  made  a  formal  demand  on  the 
defendant  before  bringing  suit,  the  plaintiff  will  not  be  required  to 
show  that  he  made  such  demand.    Miller  T.  Bankf  197. 

2.  Postdated  checks—Negotiable  paper— D^ense.  Rogers  y.  DmiBf 
151. 

BOROUGHS. 

1.  Change  of  grade— Statutes— Repeal— Repugnancy.  The  act  of 
May  24, 1878,  P.  L.  129,  is  not  repealed  by  the  act  of  May  16, 1891,  P.  L. 
75.    Seaman  y.  Borough  of  Washington,  467. 

BRIDGES. 

1.  Negligence— Proximate  cause — Municipal  duty  as  to  providing 
guard  rails.    Toders  t.  Amwell  Township,  447. 
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BRIDGES— continued. 

2.  Turnpike  companies — Highways,  Under  section  5  of  the  act  of 
April  10, 1862,  P.  L.  366,  providing  that  should  the  county  commis- 
sioners of  Clarion  county  neglect  and  refuse  to  erect  a  bridge  over  the 
Clarion  river  at  or  near  the  point  where  the  Susquehanna  and  Water- 
ford  Turnpike  Road  strikes  said  river,  **  the  company,  aforesaid  (The 
Clarion  Turnpike  &  Bridge  Co.)  are  hereby  authoHzed  to  erect  a  toll 
bridge  at  its  own  expense  and  costs,  and  to  have  the  exclusive  control 
thereof,  and  to  levy  a  toll  on  all  persons  and  property  passing  over  the 
same,  not  to  exceed  in  amount  that  authorized  to  be  collected  on  two 
sections  of  the  tunipike,  and  on  all  footmen,  not  to  exceed  two  cents 
for  each  and  every  passage,*'  the  authority  in  the  turnpike  company 
to  construct  and  maintain  a.  bridge  at  the  point  in  question  is  a  grant 
distinct  and  separate  from  the  general  powers  to  maintain  and  oper- 
ate a  turnpike  road. 

In  such  a  case  if  proceedings  are  instituted  under  the  act  of  May  8, 
1876,  P.  L.  131,  to  free  the  bridge,  the  county  acquires  the  bridge,  but 
not  a  part  of  the  turnpike,  and  by  such  acquisition  it  not  only  takes 
the  structure  and  approaches,  but  a  distinct  and  sepai^able  part  of  the 
company's  franchises. 

The  act  of  April  14,  1863,  P.  L.  429,  relating  to  tolls  of  the  Clarion 
Turnpike  &  Bridge  Company,  has  reference  to  tolls  on  the  turnpike 
road,  and  by  no  reasonable  construction  can  it  be  made  to  include  the 
bridge  expressly  authorized  by  section  6  of  the  act  of  April  10,  1862, 
P.  L.  366,  for  which  a  special  rate  of  tolls  is  fixed.  Bridge  Company 
T.  Clarion  Co.,  243. 

CHANGE  OF  VENUE. 

1.  Discretion  qf  court— Review.  The  refusal  of  a  change  of  venue  is 
not  reviewable  by  the  Supreme  Court  except  for  abuse  of  discretion 
by  the  lower  court.    Jessop  Y.  liorjf  44. 

CHARGE  OP  COURT. 

1.  Negligence— Weight  of  evidence.  In  a  negligence  case  where  the 
weight  of  the  evidence  is  against  the  plaintiff,  it  is  not  improper  for 
the  judge  to  call  the  attention  of  the  jury  to  this  fact,  but  he  is  not 
bound  to  do  so.    Baker  r.  Irish,  528. 

COLLATERAL  INHERITANCE  TAX. 

1.  Decedents?  estates— Adoption— Act  of  March  14,  1873.  The  act 
of  March  14, 1873,  P.  L.  290,  entitled  **  An  act  to  confer  upon  Matthias 
H.  Henderson,  all  the  rights,  powers  and  privileges  of  a  son  of  Bran- 
ton  H.  Henderson,"  gives  sufficient  notice  in  its  title  of  the  provision 
in  the  second  section  that  whatever  estate  Matthias  should  take  from 
Branton  should  be  "subject  only  to  such  tax  as  would  be  payable  if 
the  said  Matthias  were  the  son  of  the  said  Branton  H.  Henderson." 

The  act  of  March  14,  1873,  was  passed  at  a  time  when  uniformity  of 
taxation  was  not  required  by  the  constitution;  hence  the  act  is  con- 
stitutional, and  relieves  Matthias  H.  Henderson  from  the  collateral 
inheritance  tax  on  the  property  devised  and  bequeathed  to  him  by 
Branton  H.  Hendei-son.    Com.  !•  Hendersoni  135. 
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COMMON  CARRIERS. 

1.  A  pipe  Une  company  U  a  common  carrier.    Gifllii  T«  Pipe  lAntf 

580. 

2.  Negligence — Fire — Remote  and  proximate  catiae.  Common  car- 
riers are  answerable  for  the  ordinary  and  proximate  consequence  of 
their  negligence,  and  not  for  those  that  are  remote  and  extraordinary; 
and  this  liability  includes  all  those  consequences  which  may  hare 
arisen  from  the  neglect  to  make  provision  for  those  damages  which 
ordinary  skill  and  foresight  is  bound  to  anticipate. 

In  determining  what  is  proximate,  the  true  rule  is  that  the  injury 
must  be  the  natural  and  probable  consequence  of  the  negligence;  such 
a  consequence  as,  under  the  surrounding  circumstances  of  the  ca  e, 
might  and  ought  to  have  been  foreseen  by  the  wrongdoer  as  likely  to 
flow  from  his  act    Soott  A  Co.  T.  By.  Co.f  646. 

CONSTITUTIONAL  LAW. 

1.  Statutes — Expository  statutes — Cor^filct  between  the  legislative  and 
Judicial  branches  of  the  gotemmenU  The  legislature  cannot  pass  an 
expository  act  to  compel  the  courts  for  the  future  to  adopt  a  partic- 
ular construction  of  a  previously  enacted  statute.  Com*  T«  War- 
wick, 140. 

CONSTITUTION  OF  PA. 

1.  Art,  IX,  sec,  1 — Taxation  —  Exemption — Burial  places.  Hew 
Castle  City  t.  Jackson,  86. 

CONTRACT. 

1.  Affidavit  of  d^ense — Performance.  In  an  action  to  recover  on  a 
contract  for  furnishing  and  erecting  machinery,  it  appeared  that  the 
contract  specifically  provided  that  **  the  said  machinery,  etc,  includ- 
ing, and  intending  to  include  all  things  necessary  and  needful  for  the 
settling  up  and  furnishing  a  complete  apparatus  for  cnishing,  vrashing, 
conveying  and  drying  sand  to  the  full  xsapacity  herein  guaranteed  by 
the  said  first  parties,  the  parties  of  the  first  part  agree  to  furnish  all 
the  above  machinery  and  send  one  man  to  put  up  in  complete  working 
order  and  start  said  machinery.  And  the  said  first  parties  further 
agree  to  guarantee  said  grinding  and  washing  machinery  when  put  up 
to  have  a  capacity  of  eight  tons  per  hour  and  the  dryer  to  have  a  capac- 
ity of  four  tons  per  hour."  The  defendant  filed  an  affidavit  of  de- 
fense expressly  denying  that  the  contract  was  substantially  performed, 
and  averring  that  the  **  mill,  plant  or  machinery  was  not  erected  ot 
constructed  in  accordance  with  the  terms  of  said  contract,  but  in  such 
an  unworkmanlike  manner  and  defective  manner  as  to  cause  the  de- 
fendant great  loss  and  damage;**  that  the  same  was  so  **  defectively 
constructed  in  workmanship  and  of  such  defective  material  as  to  ren- 
der the  said  plant  almost  wholly  useless  for  the  purpose  for  which  it 
was  intended."  The  affidavit  of  defense  further  specified  wherein 
plaintiffs  failed  to  comply  with  their  contract,  and  averred  ^*that 
without  taking  into  consideration  tlie  injury  defendant  sustained  by 
reason  of  the  defective  work  done  by  the  mill,  owing  to  faulty  mate- 
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rial  and  construction,  and  failure  of  the  plaintiffs  to  perform  their 
contract,  the  defendant  sustained  damages  to  more  than  the  amount 
alleged  to  be  due  on  the  original  contract,"  etc.  Held,  that  the  affi- 
davit of  defense  was  sufficient  to  prevent  judgment  Lane  T»  Sand 
Co.,  252. 

2.  Building  contract — Stipulattons  against  liens.  Green  &  Co.  T. 
Thompson,  609. 

3.  Commission  for  the  sale  of  oil  and  gas  leasehold.  Plaintiff  having 
failed  to  make  a  sale  of  property  intrusted  to  him  under  a  time  limit, 
the  property  was  taken  off  the  market.  Held^  that  he  could  not  recover 
commissions  on  a  subsequent  sale  at  a  slightly  higher  price  to  the 
same  party  with  whom  he  had  been  negotiating.  Kelly  T.  Marshall, 
396. 

4.  Decederd^s  estate — Claim  for  services — Presumption — Value  of 
services — Competency  of  witness^Party  dead.    Kanss  T.  Rohner,  481. 

5.  Evidence — Relevancy  qf  evidence.  In  an  action  by  a  partnership 
to  recover  the  price  of  lumber,  where  defendant  alleges  that  he  did 
not  buy  the  lumber  from  the  plaintiff,  but  from  another  firm,  and 
that  the  person  who  made  the  sale  to  him  was  a  member  of  both  firms, 
but  had  made  the  sale  for  the  second  firm  in  consideration  of  defend- 
ant's releasing  it  from  another  contract,  evidence  relating  to  that  con- 
tract, how  far  the  same  had  been  executed,  and  the  state  of  accounts 
between  defendant  and  the  second  firm  are  admissible  for  the  purpose 
of  showing  circumstances  tending  to  make  the  proposition  advanced 
by  the  defendant  more  or  less  probable. 

In  such  cases  much  latitude  must  necessarily  be  allowed  in  the 
admission  of  corroborating  testimony.    Hamilton  T.  Hastings,  308. 

6.  Insurance.  Avoidance  of  contract  in  matter  of  mutual  fire  insur- 
ance policy  on  ground  of  misrepresentation  by  agent.  Ins.  Co.  T. 
Oberholtzer,  223. 

7.  Personal  performance  qf  work — Assignment  qf  contract— Bight  to 
use  contractor's  name  as  legal  plaintiff.  Where  under  a  contract  for 
drilling  an  oil  well,  it  appears  that  the  work  required  the  labor  and 
attention  of  a  number  of  men,  and  the  personal  performance  of  the 
work  by  the  contractor  was  not  contemplated  by  the  parties  at  the 
time  the  contract  was  made,  the  contractor  may  assign  the  contract; 
and  his  assignee,  after  completing  the  work,  has  the  right  to  use  the 
contractor's  name  as  legal  plaintiff  in  an  action  to  recover  for  the  work 
done  under  the  contract.    Galey  T.  Mellon,  443. 

8.  Bailroads — Bevocation  qf  contract.  Where  a  contract  is  entire 
it  must  be  performed  or  rescinded  as  a  whole.  A  railroad  will  be 
required  to  elect  whether  it  will  pay  for  its  right  of  way  and  other  privi- 
leges as  it  agreed  to,  or  by  rescinding  the  contract  and  proceeding 
under  the  right  of  eminent  domain.    Sample  T.  B.  B.,  369. 

9.  Beal  estate — Trust — Possession — Vendor  and  vendee.  Contract 
touching  possession  by  defendant  after  delivery  thereof  to  plaintiff 
under  a  sheriffs  sale.  Evidence  insufficient  to  justify  a  chancellor  in 
decreeing  equitable  title  in  defendant.    Benrind  r.  WiUiams,  1. 
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CORPORATIONS. 

1.  Affidavit  qf  drfenae— Evasive  affi4avit — Stock  subscription.  In  an 
action  of  assumpsit  upon  a  stock  subscription,  where  the  subscription 
paper  shows  the  name  of  the  defendant,  the  number  of  shares  of  stock 
subscribed  and  their  money  value,  an  affidavit  of  defense  which  admits 
the  signature,  but  denies  that  the  defendant  filled  out  the  number  of 
shares  is  evasive,  inasmuch  as  it  does  not  deny  that  defendant  wrote 
opposite  his  name  the  amount  in  the  money  column,  thus  indicating 
the  par  value  of  the  stock  for  which  he  subscribed;  and  a  rule  for 
judgment  in  such  case  should  be  made  absolute.  Colambiis  Land 
Co.  T.  McNally,  158. 

2.  Indebtedness  of  stockholder  to  corporation — Lien  on  stock.  The 
provision  of  the  act  of  April  29,  1874,  P.  L.  78,  which  directs  that  no 
certificate  of  stock  ^*  shall  be  transf  eri*ed  so  long  as  the  holder  thereof 
is  indebted  to  said  company  unless  the  board  of  directors  shall  con- 
sent thereto,**  includes  all  kinds  of  indebtedness,  and  is  not  restricted 
to  indebtedness  growing  out  of  the  original  subscription  or  subse- 
quent calls  thereon. 

.  3.  Negligence — D^ault  by  treasurer  cf  corporation.  Where  the  treas- 
urer of  a  corporation  who  is  also  a  stockholder  becomes  a  defoulter 
through  outside  speculation,  the  directors  of  the  corporation  acting  in 
the  interest  of  the  company  may  allow  him  time  and  opportunity  to 
withdraw  gradually  from  the  illegal  ventures  and  reduce  his  debt,  and 
in  reaching  such  a  decision  they  are  not  bound  to  take  notice  of  dan- 
ger to  his  other  creditors  or  to  prefer  such  interests  to  their  own,  and 
in  doing  so  they  do  not  imperil  the  lien  which  the  corporation  has  upon 
the  treasurer's  stock.    Bank  T«  Tumbler  Co.^  614. 

4.  Service  of  process  against  foreign  insurance  company  under  act  of 
March  21, 1849,  P.  L.  216.    Folton  Y.  Insnranoe  Co.,  117. 

6.  Stock— Lien  upon  stock — Tranter  qf  stock,  A  corporation  is  not 
estopped  from  refusing  to  transfer  stock  owned  by  a  stockholder 
indebted  to  the  company  by  a  form  of  stock  certificate  which  sets  out 
that  the  shares  are  "  transferable  personally  or  by  attorney  on  the 
books  of  the  company."  The  language  of  the  certificate  is  not  a  rep- 
resentation of  any  inherent  quality  of  the  shares  or  rights  of  the 
holder,  but  is  merely  information  as  to  the  mode  of  transfer. 

Where  regulations  relating  to  the  transfer  of  stock  are  imposed  by 
statute,  all  persons  are  bound  to  take  notice  of  them.  Bank  T* 
Tombler  Co.,  614. 

6.  Water  companies — Equity  will  enjoin  collection  of  water  rents 
when  supply  of  water  is  impure.    Brymer  T.  BnUer  Water  Co.,  489. 

COSTS. 

1.  Amendment — Discretion  of  court.  Where  the  court  grants  the 
plaintiff  a  new  trial  in  an  action  of  trespass,  and  before  the  new 
trial  permits  the  plaintiff  to  amend  the  record  so  as  to  charge  the 
defendants  as  joint  wrongdoers  instead  of  partners,  the  Supreme 
Court  will  not  reverse  a  judgment  on  a  verdict  for  the  plaintiff  at  the 
second  trial,  because  the  court  below  did  not,  as  a  condition  of  grant- 
ing the  amendment,  impose  upon  plaintiff  the  costs  that  had  accrued 
to  that  time,  where  there  is  nothing  upon  the  record  to  show  that  the 
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COSTS— continued. 

discretion  of  the  court  as  to  the  imposition  of  costs  had  been  abased. 
HllemAn  r.  Distilling  Co.,  323. 

COUNTY  AUDITORS,  see  Public  Officers. 

DAMAGES. 

1.  Measure  of— Bridges — Proceedings  to  free  toll  bridge.  Where  a 
bridge  is  taken  by  a  county  for  public  use  under  act  of  May  8,  1876, 
P.  L.  131,  the  true  measure  of  damages  is  just  compensation  for  the 
loss  suffered  by  plaintiff  in  consequence  of  the  taking  by  defendant  of 
plaintiffs  property,  being  the  substructure,  superstructure  and  ap- 
proaches to  the  bridge,  together  with  the  franchise  or  right  to  take 
tolls,  and  the  jury  have  no  right  to  find  less:  Mifflin  County  Biidge  v. 
Juniata  County,  144  Pa.  874;  Montgomery  County  y.  Bridge  Company, 
110  Pa.  54,  approved. 

In  a  proceeding  to  free  a  toll  bridge  owned  by  a  turnpike  company, 
it  is  immaterial,  on  the  question  of  damages,  that  at  times  part  of  the 
net  receipts  were  appropriated  to  keep  up  the  turnpike  road,  as  this 
in  no  way  tended  to  depreciate  the  value  of  the  bridge;  that  there 
were  net  earnings  was  important;  what  use  was  made  of  them  was 
immaterial. 

It  seems  that  even  if  the  bridge  were  an  inseparable  part  of  the 
turnpike,  and  the  whole  should  be  treated  as  one  corporate  property, 
the  part  taken,  i.  e.  the  bridge,  should  be  estimated  at  its  true  value, 
when  compared  with  the  whole.  Bridge  Company  t*  Clarion  Co.y 
243. 

2.  Measure  cf^Streets^Laying  pipes  under  unopened  street  In  an 
action  against  a  natural  gas  company  to  recover  damages  for  laying 
pipes  within  the  line  of  an  unopened  street  belonging  to  plaintiff,  the 
jury  may  consider  that  the  entry  or  trespass  complained  of  was  on  the 
site  of  a  lawfully  located  but  unopened  street,  the  extent  and  character 
of  the  use  made  of  the  land,  the  conditions  of  the  land,  and  its  avail- 
ability as  a  means  of  enjoyment  or  as  a  source  of  profit,  and  the  extent 
of  the  defendants  interierence  therewith.  Patterson  T.  Natural 
Gas  Com  554. 

3.  Measure  of^Negligence — Ir\fant.  In  an  action  by  a  boy  sixteen 
years  old  to  recover  damages  for  personal  injuries,  a  judgment  on  a 
verdict  in  favor  of  plaintiff  for  $6,000  will  not  be  reversed  because  the 
court  below  charged  on  the  measure  of  damages  as  follows:  *'  He  may 
recover  for  the  privation  and  inconvenience  he  has  been  subjected  to, 
and  for  the  pain  and  suffering  he  has  already  endured,  bodily  and 
mentally,  and  which  he  is  likely  to  endure.  Nobody  can  bear  that  for 
him,  and  that  goes  as  an  element  of  damages,  as  well  as  the  pecuniary 
loss  he  has  sustained,  and  likely  to  be  sustained  during  the  remainder 
of  his  life  from  his  disabled  condition.  Now  as  to  pecuniary  loss,  that 
would  have  to  be  estimated.  The  only  evidence  you  have  is  that  he 
is  a  boy  in  his  sixteenth  year,  and  you  can  only  estimate  what  his 
earnings  would  have  been.  Tou  have  his  age  as  the  only  fact  con- 
nected with  his  earning  power.  I  do  not  think  what  his  wages  were 
would  be  matters  that  would  be  involved  in  this.**    Baker  r*  Irish^  528. 
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4.  Tre8pa89 — Notice  qf  damages  claimed  up  to  date  of  trioL  The  act 
1876,  P.  L.  95,  which  permits  plaintiff  to  give  notice  of  claim  for  dam- 
ages or  mesne  profits  up  to  date  of  trial,  and  to  offer  evidence  under  the 
notice,  applies  not  only  to  cases  where  the  possession  as  against  the 
plaintiff  is  wrongful,  but  also  to  trespasses  of  a  continuing  nature, 
such  as  the  pollution  of  a  stream,  in  which  a  second  action  may  be 
brought  for  damages  sustained  after  service  of  the  writ,  but  the  right 
to  which  is  determined  by  the  verdict  in  the  first  suit* 

The  act  does  not  apply,  however,  to  wrongs  which  fi'om  their  very 
nature  are  perpetrated  at  only  distinct  and  rare  intervals;  it  only 
includes  within  its  terms  such  cause  of  action  as  from  its  nature  is  a 
persistent  and  continuing  wrong.    HI leman  T»  Distilling  Co*9  323. 

6.  Boad  law — Streets — Change  of  grade.  Rule  as  to  allowance  of  for 
removal  of  trees  and  porch.    Seaman  y.  Washington  Boroogh^  467. 

DECEDENTS'  ESTATES. 

1.  Claim  for  services— Contract — Presumption — Value  of  services. 
Where  a  girl  who  has  lived  in  the  family  of  a  decedent  occupying  the 
relation  of  a  daughter,  has  proved  a  contract  on  the  part  of  the  dece- 
dent to  leave  her  all  he  had,  the  proof  of  the  contract  overcomes  the 
presumption  arising  from  the  existence  of  the  family  relation  that  the 
services  were  performed  without  the  expectation  of  reward,  and 
enables  the  claimant  to  recover  on  a  quantum  meruit  the  reasonable 
value  of  her  services. 

Decedent  took  into  his  family  to  raise  a  girl  six  years  old,  having  no 
children  of  his  own,  under  an  agreement  with  the  girPs  mother  that 
if  the  girl  remained  with  him  until  his  death  she  should  have  all  his 
property,  which  consisted  mainly  of  real  estate.  The  girl  continued 
to  live  in  the  family  of  decedent  until  decedent's  death,  occupying  the 
relation  of  a  daughter,  and  performing  services  in  the  household  and 
on  the  farm.  At  the  time  of  decedent's  death  was  twenty-six  years 
old.  Decedent  died  intestate.  Held^  that  the  measure  of  the  value 
of  the  services  was  their  market  value.    Kanss  T.  Rohnery  481. 

2.  Collateral  inheritance  tax — Adoption,  Private  act  of  March  4, 
1873,  P.  L.  290.    Com.  T.  Henderson,  135. 

3.  Iden  of  decedenVs  debts.  Under  the  act  of  February  24,  1834, 
P.  L.  73,  relating  to  the  liens  of  decedent's  debts  on  lands,  where  the 
lands  of  a  decedent  had  been  sold  within  five  years  from  his  death, 
and  the  sale  set  aside  because  of  the  purchaser's  refusal  to  pay  the 
purchase  money,  and  the  lands  were  sold  a  second  time,  after  the 
expiration  of  five  years  from  decedent's  death,  the  decedent's  simple 
contract  creditors  who  had  not  begun  suit  nor  done  anything  to  extend 
their  liens  are  not  entitled  to  participate  in  the  proceeds  of  the  second 
sale,  as  the  liens  of  their  debts  have  been  lost  Emeiiek's  Est*f 
191,  196. 

4.  Statute  of  limitations  on  claim  for  services  does  not  begin  to  rnn 
until  death  of  decedent,  where  the  contract  was  that  it  should  not  be 
paid  for  until  his  death.    Kanss  T»  Rohner,  481. 

6.  Trusts  and  trusteesSpendthrift  trust — AttacJunent  execution, 
Smeltzer  t.  Ooslee,  298. 
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6.  Will^Family  agreement  sustained,    Balston's  Est.^  104. 

7.  Will — Trust  and  tnutee—DUcretion  in  trustee.  Mackrell  T* 
Walker,  164. 

DEDICATION. 

1.  Streets — Deed — Reservation.  Plaintiff  conveyed  land  by  deed 
**  excepting  and  reserving  from  this  conveyance  all  that  part  of  the 
above  described  property  lying  within  the  lines  of  B  street  as  laid  out 
upon  the  city  plan.  The  street  was  not  named  as  a  boundary  nor 
referred  to  in  the  description.  It  was  not  opened  nor  were  any  pro- 
ceedings ever  instituted  to  open  it.  Some  of  plaintiffs  grantees 
divided  their  portions  of  the  land  into  building  lots,  and  sold  them  as 
fronting  on  B  street.  The  land  within  the  lines  of  the  street  was 
graded  by  these  grantees,  and  used  as  a  public  street  for  five  or  six 
years.  Held,  that  plaintiff  was  entitled  to  recover  damages  from 
a  natural  gas  company  which  laid  its  pipes  within  the  lines  of  the 
street 

A  dedication  to  the  public  of  the  use  of  land  must  rest  on  the  inten- 
tion or  clear  assent  of  the  owner;  which  may  be  manifested  by  writ- 
ing, sealed  or  unsealed,  or  by  parol,  or  by  acts  inconsistent  or 
irreconcilable  with  any  inference  except  such  consent;  but  the  dedi- 
cation must  be  under  such  circumstances  as  to  indicate  an  abandonment 
of  the  use  to  the  community  by  the  owner,  and  the  acts  and  declarations 
to  effect  a  dedication  should  be  unambiguous  and  unequivocal.  Pat- 
terson T.  Natural  Gas  Co.,  554. 

2.  Streets — Plan  of  lota — Deed — Obstruction  of  street.  Where  a  person 
takes  a  deed  for  a  lot,  and  the  deed  refers  to  a  plan  of  lots  showing  the 
lot  purchased  abutting  on  a  street  designated  by  name,  and  the  pur- 
chaser subsequently  buys  other  lots  at  sheriffs  sale,  and  the  sheriffs 
deeds  refer  to  the  same  plan,  and  the  purchaser  resells  these  lots,  and 
in  his  deeds  refers  to  the  same  plan,  he  cannot  close  up  the  street 
adjoining  his  lot,  if  the  other  lot  owners  object.  Fereday  T.  Manke- 
dick,  585. 

DEEDS. 

1.  DeliterySeveraX  grantors.  Where  several  parties  agree  to  join 
in  a  deed,  and  the  deed  as  prepared  calls  for  execution  by  the  several 
parties  for  a  single  consideration  which  will  not  be  effectual  to  any 
unless  all  join,  there  is  no  presumption  that  the  deed  is  to  be  delivered 
in  its  incomplete  state  after  only  one  party  has  signed. 

The  devisees  in  remainder  under  the  will  agreed  to  execute  a  quit 
claim  deed  of  their  interests  to  the  life  tenants.  A  deed  was  prepared 
calling  for  execution  by  all  the  parties,  and  it  was  understood  and 
agreed  by  all  that  it  should  not  be  operative  unless  executed  by  all. 
One  of  the  remaindermen  refused  to  sign.  A  second  after  signing 
drew  his  name  through  his  signature.  A  third  at  signing  said  he 
would  not  be  bound  unless  all  signed.  One  of  the  life  tenants  stated 
that  she  would  contest  the  will  unless  all  the  remaindermen  signed. 
Nothing  further  was  done  with  this  deed.  About  ten  days  afterwards 
a  second  deed  was  prepared  which  also  failed  of  its  object  and  was 
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never  delivered.  Held,  (1)  that  the  failure  to  obtain  all  of  the  signa- 
tures rendered  the  first  deed  inoperative  as  to  those  who  had  signed 
it;  (2)  that  the  fact  that  the  deed  was  handed  to  counsel  for  the  grant- 
ees did  not  constitute  a  delivery;  (3)  that  the  first  deed  was  abandoned 
before  delivery;  (4)  that  the  fact  of  the  failui*e  of  the  second  deed 
could  not  revive  the  first  deed  which  was  functus  officio. 

In  the  above  case  one  of  the  parties  who  signed  the  first  deed  was 
not  a  party  either  complainant  or  defendant  to  the  bill  in  equity  filed 
to  cancel  the  deed,  nor  did  she  take  any  part  in  the  litigation.  Held 
that  it  was  not  necessary  that  she  should  be  a  party,  inasmuch  as  the 
result  of  the  litigation  did  not  affect  her.  If  she  chose  to  let  the  deed 
stand  as  a  voluntary  conveyance  of  her  estate,  the  rights  of  the  other 
parties  were  in  no  way  affected  by  such  action  on  her  part.  Donnelly 
T.  Bafferty,  587. 

2.  Execution  by  several  parties — Condition  qf  signing.  The  rule  that 
a  grantor  cannot  set  up  any  intent  or  condition  different  from  that 
appearing  on  the  face  of  the  deed  unless  declared  at  the  time  of  exe- 
cution, does  not  apply  to  a  case  where  several  parties  are  to  join  in  a 
deed  and  it  is  an  essential  part  of  the  agreement  that  all  should  join, 
and  the  consideration  for  the  conveyance  is  single,  so  that  without  the 
joint  action  of  all  the  consideration  will  fail  as  to  each.  Bonnelly  T« 
Bafferty,  687. 

3.  LocaUon  of  land.  Description.  Parol  evidence  admissible  to 
explain  ambiguity  in  a  deed.    Lnlay  T«  BameSy  331. 

4.  Principal  and  agent — Evidence,  Lands  purchased  by  an  agent 
were  to  be  taken  in  the  name  of  a  trustee  for  the  purchasers.  When 
the  deed  for  one  tract  was  prepared  the  name  of  the  trustee  was  omit- 
ted as  grantee,  but  he  was  mentioned  in  the  receipt  in  the  deed  as  the 
person  from  whom  the  purchase  money  was  received.  The  lands 
were  afterwards  assessed  in  the  name  of  the  trustee.  Subsequently 
the  agent  procured  the  vendora  to  make  a  deed  for  the  same  land  to 
himself,  alleging  that  the  first  deed  had  been  lost  He  claimed  that 
he  had  bought  the  land  with  money  furnished  by  his  wife,  but  the 
proof  failed  to  convince  the  master.  In  an  action  brought  by  the 
agent  against  the  cestui  que  trust  for  compensation  for  service  in  buy- 
ing lands,  his  statement  showed  that  he  claimed  compensation  for 
purchasing  this  tract  Held,  that  the  second  deed  should  be  canceled. 
Coke  Co.  T.  Bnrk,  53. 

6.  Recorder  of  deeds — Eecordirig  in  wrong  hooks.  Where  certain 
instruments  of  writing  are  not  required  by  law  to  be  recorded  in  a 
particular  book,  they  may  be  recorded  in  any  book  kept  by  the 
recorder.  Where  a  holder  of  an  instrument  to  be  recorded  has  left  it 
with  a  recorder  to  be  recorded,  it  is  to  be  regarded  as  actually  recorded 
from  that  time,  whether  it  was  actually  recorded  at  that  time  or 
whether  it  was  recorded  in  the  wrong  book.  Farabee  T*  XeKerrl- 
han,  234. 

6.  Streets — Sale  by  reference  to  a  plan  of  lots.  The  vendor  cannot 
subsequently  close  up  streets  adjoining  his  lot  if  other  lot  owners 
object    Fereday  t.  Mankedick,  535. 

7.  StreetsSale  by  reference  to  plan  cf  lots—Beservation,    Plaintiff 
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conveyed  land  by  deed  "  excepting  and  reserving  from  tbis  convey- 
ance all  tbat  part  of  the  above  described  property  lying  within  the 
lines  of  B  street  as  laid  out  upon  the  city  plan.*'  The  street  was  not 
named  as  a  boundary  nor  referred  to  in  the  descHption.  It  was  not 
opened  nor  were  any  proceedings  ever  instituted  to  open  it.  Some  of 
plaintiffs  grantees  divided  their  portions  of  the  land  into  building 
lots,  and  sold  them  as  fronting  on  B  street.  The  land  within  the 
lines  of  the  street  was  graded  by  these  grantees,  and  used  as  a  public 
sti*eet  for  five  or  six  years.  Ileld^  that  plaintiff  was  entitled  to  recover 
damages  from  a  natural  gns  company  which  laid  its  pipes  within  the 
lines  of  the  street    Patterson  T«  Gas  Co«9  554. 

EJECTMENT. 

1.  Abstract  of  title — Evidence — Purpose  qf  offering  abstract.  In 
ejectment  where  the  abstracts  of  title  of  both  plaintiff  and  defend- 
ant shows  the  same  person  as  the  common  source  of  title,  and  the 
plaintiff  offers  in  evidence  defendant's  abstract  for  the  sole  purpose  of 
showing  that  defendant  recognized  the  title  of  such  person,  and 
claimed  under  it.  the  defendant's  abstract  is  before  the  jury  for  the 
specific  pui*pose  of  the  offer,  and  for  no  other  purpose. 

In  such  a  case  where  the  defendant  is  called  by  the  plaintiff  and 
testifies  that  he  claimed  title  from  the  person  mentioned  as  the  com- 
mon source  of  title  in  both  abstracts,  it  is  improper  to  permit  the 
defendant  to  introduce  his  defense  upon  his  own  cross-examination. 

The  fact  that  the  defendant's  absti*act  of  title  was  admitted  in  evi- 
dence in  the  plaintiff's  case  in  chief  for  the  specific  purpose  men- 
tioned, did  not  relieve  the  defendant  of  the  burden  of  showing  how  he 
derived  his  title  from  the  common  source,  and  that  the  sale  under 
which  he  claimed  was  prior  in  time  to  that  under  which  the  plaintiff 
claimed.    Page  T.  Simpson,  288. 

2.  Contract — Real  estate — Vendor  and  vendee.  Evidence  insufficient 
to  justify  a  chancellor  in  decreeing  equitable  title  in  defendant.  Ber- 
wind  T.  Williams,  1. 

3.  Equitable  title — Evidence.  A  plaintiff  in  ejectment  is  not  entitled 
to  recover  upon  a  sheriff's  deed  following  a  shedfTs  sale  of  an  alleged 
equitable  title  in  his  predecessor,  where  there  is  no  evidence  of  a  writ- 
ten agreement  between  the  record  owner  under  whom  defendant 
claimed  and  plaintiff's  predecessor,  or  a  verbal  agreement  of  sale  fol- 
lowed by  payment  of  purchase  money,  and  possession  of  the  land  and 
improvements  thereon,  but  only  evidence  of  a  writing  in  the  nature  of 
an  agreement  to  sell  to  plaintiff's  predecessor  signed  by  the  son  of  the 
record  owner,  who  had  no  authority  to  make  such  sale,  and  who  sub- 
sequently refunded  the  money  paid  to  him  and  received  back  the 
wilting,  and  where  the  defendant  took  possession  and  made  valuable 
improvements  under  a  purchase  from  the  record  owner,  and  the  evi- 
dence is  positive,  clear  and  undisputed  that  the  defendant  never  heard 
of  plaintiffs'  claim  at  the  time  of  his  purchase,  and  there  was  nothing 
upon  the  lot  or  upon  the  records  which  suggested  that  any  person  had 
any  interest  in  it  which  qualified  his  vendor's  title  to  it.  Beed  T* 
Adams,  127. 

Vol.  clxxii — 43 
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4.  Parties — Notice  of  pendency  ofttuit — SummonB.  Under  the  act  of 
April  18,  1853,  P.  L.  467,  where  a  defendant  in  an  ejectment  has  not 
been  served,  evidence  that  the  nonappearing  defendant  had  actual 
notice  of  the  pendency  of  the  suit  is  inadmissible  unless  the  record 
shows  a  service  of  the  writ  on  such  defendant's  agent  or  employee  in 
actual  charge  or  superintendence  of  the  land  described  in  the  writ. 
Page  T.  Simpson,  288. 

6.  Possession — Sheriff's  sale.  In  an  action  of  ejectment  where  both 
plaintiff  and  defendant  claim  title  under  sheriffs  sales  upon  judgments 
against  the  same  person,  and  plaintiff  alleges  that  the  judgment  under 
which  defendant  claims,  although  prior  in  time  to  the  one  under  which 
he  himself  claims,  is  fraudulent  and  void,  it  is  not  necessary  for  the 
plaintiff  to  show  possession  in  the  defendant  in  the  execution  at  the 
date  of  the  sheriffs  sale  under  which  he  himself  claims. 

If  the  first  sale  was  fraudulent  tlien  the  purchaser  under  the  second 
acquired  the  title  of  the  defendant  in  the  execution  and,  both  as  to 
him  and  the  purchaser  at  the  first  and  fraudulent  sale,  is  entitled  to 
recover:  Tost  v.  Brown,  126  Pa.  92,  distinguished.  Page  v*  Simp- 
son,  288. 

ELECTION  LAW. 

1.  Receiver  qf  taxes  for  the  city  of  Phila. — Vacancy  in  office — Exposi- 
tory  statutes — Constitutional  law.    Com.  T«  Warwick,  140. 

EMINENT  DOMAIN. 

1.  Rallroads^Approval  qf  bond — Passing  of  title.  While  ordinarily 
the  legal  effect  of  the  approval  of  a  bond  given  by  a  railroad  com- 
pany in  condemnation  proceedings  is  to  pass  the  title  to  the  land  or 
easement  to  which  it  relates,  this  effect  does  not  necessarily  follow 
where  the  entry  of  the  railroad  company  is  in  clear  violation  of  the 
covenants  contained  in  a  written  contract  with  the  landowner. 

Where  a  railroad  company  institutes  proceedings  to  condemn  land, 
and  such  proceedings  are  in  clear  violation  of  a  prior  contract  between 
the  railroad  company  and  the  landowner,  the  landowner  has  a  stand- 
ing in  equity  to  enjoin  the  proceedings  until  the  covenants  of  the  con- 
tract are  performed,  or  the  contract  rescinded.  Semple  T«  Railroad 
Co.,  369. 

2.  Turnpike  companies— Waters^Title  to  spring  within  the  limits  cf 
right  cf  way.    Plank  Road  Co.  r.  Braden,  460. 

3.  Visitorial  powers —  Water  company — Parties.  To  enable  it  to  dis- 
charge its  duties  to  the  public  a  water  company  is  cloUied  with  the 
right  of  eminent  domain;  and  to  secure  to  the  public  faithful  service, 
it  is  subject  to  the  visitorial  powers  of  the  state. 

The  commonwealth  was  regularly  on  the  record  in  this  case  as  a 
party  plaintiff,  and  it  was  error  to  dismiss  the  bill  without  consider- 
ing the  questions  raised  on  her  behalf. 

These  questions  were  three  in  number:  First,  To  what  extent  does 
the  public  use  served  by  the  water  company  place  it  on  higher  ground 
than  that  of  a  private  person  or  corporation  serving  a  private  use  f 
Second,  Does  a  city  with  its  thousands  of  inhabitants,  and  its  duty  to 
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protect  them  in  the  enjoyment  of  the  neceBsaries  of  life  and  the 
preseryation  of  health,  stand  on  no  higher  ground  than  a  private  citi- 
zen 80  far  as  the  protection  of  its  water  supply  from  pollution  is  con- 
cerned ?  Third,  May  not  the  commonwealth  rightfully  interfere  in 
such  a  case  in  the  exercise  of  its  police  power.    Com*  T«  Bnsselly  506. 

EQUITY. 

1.  Jurisdiction— Remedy  at  law.  In  order  to  oust  the  jurisdiction 
of  a  court  of  equity  the  remedy  or  supposed  remedy  at  law,  must  be 
full,  adequate  and  complete. 

Equitable  jurisdiction  does  not  depend  on  the  want  of  a  common 
law  remedy,  but  may  be  sustained  on  the  ground  that  it  is  the  most 
convenient  remedy. 

The  extension  of  the  remedy  at  law  to  cases  originally  vdthin  the 
jurisdiction  of  a  court  of  equity  is  no  bar  to  a  chancery  proceeding  for 
the  same  cause. 

Equity  seeks  to  prevent  unnecessary  litigation  by  disposing  in  any 
one  proceeding  of  all  the  questions  which  arise  affecting  many  per- 
sons.   Johnston  t.  Priee»  427. 

2.  Oil  and  gas  lease —  Where  cotenants  are  aiso  partners — Discovery — 
Accounts,  Where  plaintiffs  and  defendants  are  the  ownera  as  tenants 
in  common  of  an  oil  lease,  and  are  also  partners  in  the  machinery  and 
appliances  for  developing  the  oil,  and  in  the  business  of  mining  and 
selling  the  oil  produced  from  the  well,  and  both  parties  have  expended 
money  upon  the  enterprise,  but  defendants  refuse  to  furnish  to  plain- 
tiff any  statement  of  their  expenditures,  plaintiffs  have  a  standing  in 
equity  for  discovery,  and  for  a  settlement  of  accounts.  Johnston  t* 
Price,  427. 

3.  Practice — Amendment  of  bill — Delay.  Plaintiffs  in  a  bill  in  equity 
will  not  be  permitted  to  amend  their  bill  after  a  delay  of  sevei^l  years 
and  after  the  testimony  of  both  sides  has  been  taken.  Hoofstltler  T. 
Hostetter,  575. 

4.  Practice — Delay  in  taking  testimony — Rules  of  court.  Where  a 
rule  of  court  provides  that  if  the  parties  shall  fail  to  present  to  a  mas- 
ter for  hearing  the  matter  refeiTed  for  twenty  days  after  such  refer- 
ence, the  order  appointing  the  master  shall  become  void,  and  the 
plaintiffs  in  a  bill  in  equity  delay  to  offer  testimony  for  more  than 
twenty  days,  and  the  testimony  is  taken  **  pursuant  to  agreement," 
the  court  will  not,  after  three  years  and  after  the  testimony  has  all 
been  taken  and  the  master^ s  report  filed,  grant  plaintiffs*  motion  to 
strike  from  the  record  the  master's  report  and  the  testimony.  Hoof- 
stltler T.  Hostetter,  575. 

5.  Practice — Notice—Squity  rules — Appearance  of  drfendants.  It  is 
no  ground  for  dismissing  a  bill  in  equity  because  plaintiff's  solicitor 
used  the  old  form  of  notice  to  appear,  answer,  etc.,  instead  of  the  new 
form  prescribed  by  the  amended  equity  rules,  where  the  record  shows 
that  all  the  defendants  had  voluntarily  appeared,  and  without  objec- 
tion actively  participated  in  all  the  proceedings. 

The  sole  purpose  of  the  notice,  required  by  the  rule  of  court,  is  to 
compel  appearance  of  the  defendant,  etc.    When  he  appears  volun- 
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tarily  and  answers  without  objection  to  the  form,  or  even  the  absence 
of  notice,  all  tliat  was  intended  to  be  accomplished  by  formal  notice 
in  accordance  with  the  rule  has  been  secured,  as  effectually  so,  as  if 
he  had  appeared,  filed  a  waiver  of  notice  and  submitted  his  answer: 
Cassidy  y.  Knapp,  167  Pa.  305,  distinguished.  Biinton  T.  Hoeroe, 
366. 

6.  Practice — Preliminary  ir^unction-^Findings  cffact — dyndusions 
qf  law.  A  decree  dissolving  a  preliminary  injunction  will  be  set  aside 
and  the  injunction  reinstated  by  the  Supreme  Court  where  the  record 
shows  that  the  decree  was  made  after  a  full  hearing  of  the  parties  and 
their  witnesses,  but  that  no  findings  of  fact  were  made  from  the  evi- 
dence, and  no  legal  conclusions  or  other  reasons  in  support  of  the 
decree  were  placed  on  the  record  by  the  court  below.  Gas  Coal  Co. 
T*  Association,  125. 

7.  Principal  and  mirety — Subrogation — Partial  paymenL  Masgrare 
T.  Dickson,  629. 

8.  Water  companie$ — Injunction  will  issue  to  prohibit  collection 
of  water  rents  when  supply  of  water  is  impure.  Brymer  T.  Batler 
Water  Co.,  489. 

ESTOPPEL. 

1.  Vendor  and  vendee — Deed — Equitable  title.  An  equitable  owner 
of  two  tracts  of  land  by  articles  of  agreement  sold  one  tract  in  fee 
simple  and  the  coal  under  a  portion  of  the  other  tract.  The  articles 
constituted  a  present  sale  of  the  coal  completed  by  the  execution  of 
the  agreement,  and  required  no  further  conveyance  to  perfect  it.  The 
purchaser  recorded  the  articles,  and  subsequently  the  vendor  procured 
the  legal  owner  to  make  a  deed  to  the  purchaser  of  the  tract  sold  in 
fee  simple,  and  also  took  a  deed  to  himself  from  the  legal  owner  of 
the  other  tract  without  any  reference  being  made  in  the  deed  of  the 
sale  of  the  coaL  Held,  (1)  that  the  agreement  was  not  merged  in  the 
deed  of  the  tract  imder  which  the  coal  had  been  sold,  and  that  the 
vendee*s  right  to  the  coal  was  not  thereby  forfeited;  (2)  that  the  ven- 
dee by  the  acceptance  of  the  deed  for  the  land  which  he  had  bought 
outright,  did  not  estop  the  vendee  from  claiming  the  coal  under  the 
other  tract.    Lolay  t*  Barnes,  331. 

EVIDENCE. 

1.  Competency  of  witness — Party  dead.  Under  the  act  of  June  11, 
1891,  P.  L.  287,  by  which  a  surviving  party  is  made  competent  to 
testify  to  any  relevant  matter  which  occurred  before  the  death  of  the 
other  party  if  such  matter  occurred  between  the  party  himself  and  a 
person  who  is  living  and  who  testifies  against  him  at  the  trial,  or  **  if 
such  relevant  matter  occurred  in  the  presence  or  hearing  of  such  other 
living  and  competent  person,**  the  surviving  party  is  not  competent 
unless  the  living  witness  has  been  called,  and  then  to  such  matters 
only  as  he  has  testified  to.    Kauss  T*  Bohner,  481. 

2.  Contract — Belevancy  of  evidence.  As  to  latitude  which  must 
necessarily  be  allowed  in  the  admission  of  corroborating  testimony. 
Hamilton  t.  Hastings,  308. 
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8.  Contracta— Receipts  signed  by  one  party — Parol  evidence  to  vary 
written  instrument.  The  rule  as  to  the  modification  of  written  agree- 
ments by  parol  evidence  does  not  apply  to  a  mere  receipt  signed  by 
one  of  the  parties.    Jessop  T«  iToryf  44. 

4.  Deed— Location  cf  land — Parol  evidence— igectment.  Parol  evi- 
dence is  admissible  to  explain  an  ambiguity  in  a  deed  as  to  the  loca- 
tion of  the  land  intended  to  be  conveyed.    Lalay  T.  BameSf  331. 

5.  J^'ectment.  Evidence  held  insufficient  to  sustain  equitable  title. 
Beed  r.  Adams.  127. 

6.  Igectment — Abstract  (^  title — Purpose  of  offering  abstract  Page 
T.  Simpson,  288. 

7.  Foreign  insurance  companies — Noncompliance  withinsurance  laws. 
In  an  action  against  pei*sons  alleged  to  have  made  a  contract  of  insur- 
ance as  agents  of  a  foreign  company  which  had  not  complied  with  the 
insurance  laws,  it  is  improper  to  permit  one  of  the  defendants  who 
had  admitted  that  he  had  procured  policies  from  the  foreign  company 
to  *be  asked  by  his  own  counsel,  Did  you  ever  or  did  your  firm  ever 
act  as  agent  for  any  company  or  companies  in  Pennsylvania,  that  have 
not  complied  with  the  law.    McBride  r*  Binardy  542. 

8.  Judgment — Husband  and  w\fe — Fraudulent  confession  cf  judgment. 
In  a  proceeding  to  determine  the  validity  of  a  judgment  confessed  by 
a  defendant  in  an  execution  to  his  wife,  the  defendant  testified  that 
at  the  time  of  his  marilage  he  owned  certain  stock,  which  after  his 
marriage  he  gave  to  his  wife;  that  a  few  months  later  she  returned  it 
to  him;  that  he  sold  it  for  the  sum  for  which  judgment  was  confessed, 
and  used  the  money  for  twelve  years  in  his  business  without  account- 
ing on  his  part  or  claim  on  the  part  of  his  wife.  The  only  corroboi*a- 
tive  proof  was  the  testimony  of  defendant's  wife  and  mother-in-law, 
who  testified  as  to  the  fact  of  the  gift.  They  did  not  testify  that  the 
stock  was  anything  more  than  a  paper  purporting  to  be  such  stock; 
they  did  not  testify  to  the  alleged  sale  of  it  by  him,  nor  to  the  price 
obtained  for  it.  The  auditor  found  that  the  defendant's  testimony 
was  unworthy  of  credit.  Held^  that  the  testimony  of  the  other  two 
witnesses  was  insufficient  to  corroborate  the  defendant  upon  any  ques- 
tion relating  to  the  sale  of  the  stock  or  the  price  obtained  for  it,  and 
that  it  was  insufficient  to  sustain  the  validity  of  the  judgment  Bll- 
lington  T*  Sweeting,  161. 

9.  Judgment — Opening  judgment.  The  court  will  not  open  a  judg- 
ment entered  upon  a  warrant  of  attorney  contained  in  a  bond  properly 
executed  by  the  defendants,  upon  the  evidence  of  defendants  that  the 
bond  and  the  mortgage  accompanying  it  contained  matters  not  pro- 
vided for  in  the  original  agreement  between  the  parties,  and  that 
defendants  signed  the  bond  without  reading  it,  relying  upon  the 
statement  of  plaintiffs  attorney  that  it  conformed  to  the  agreement 
between  himself  and  plaintiff.    Gamp  r.  Goodwin,  270. 

10.  Judgment — Opening  judgment — DecedenVs  estate.  Sufficient  to 
open  judgment  entered  twenty-six  years  before  decedent's  death. 
Darragli  A  Co.  r.  Bigger,  89. 

11.  Mechanic's  Uen—Jiuilding  contract — Stipulation  against  lien — 
Presumption — Practice,  8.  C. — Assignment  of  error — Exception  to  evi' 
dence.    Green  k  Co.  t.  Thompson,  609. 
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12.  Mortality  t<ti>U$ — Damctgea — Negligence,  Mortality  tables  are 
admissible  In  evidence  in  an  action  to  recover  damages  for  personal 
injuries,  but  the  trial  judge  should  instruct  the  jury  that  the  value  of 
such  tables  when  applied  to  a  particular  case  depends  very  much  upon 
other  matters,  such  as  state  of  health,  habits  of  life,  liability  to  con- 
tract disease,  social  condition,  etc.    Campbell  r.  City  of  York,  205. 

13.  Negligence — Contributory  negligence.  In  an  action  to  recover 
damages  for  personal  injuries  where  the  defendant  sets  up  as  a  defense 
the  contributory  negligence  of  plaintiff,  evidence  that  on  previous 
occasions  plaintiff  was  guilty  of  an  act,  similar  to  the  alleged  act  of 
contributory  negligence,  is  inadmissible.    Baker  T.  Irish)  528. 

14.  Pleading,  Where  plaintiff  avers  in  his  statement  that  an  injury 
arose  from  one  of  two  causes,  it  is  competent  for  him  to  prove  on  the 
trial  that  the  injuries  resulted  from  both  of  these  causes  combined, 
or  from  either  of  them  separately.    Pringle  T.  Coal  Co.^  438. 

15.  Principal  and  surety — Bailbond — Acknowledgment,  In  an  action 
upon  a  bail  bond  where  the  defendant  in  his  affidavit  of  defense  denied 
having  signed  the  paper  or  authorized  any  one  to  sign  it  for  him,  a 
mere  offer  of  the  paper  without  any  proof  of  the  fact  of  the  signing 
or  the  acknowledgment  is  insufficient. 

In  an  action  upon  a  bail  bond  an  offer  to  prove  that  defendant 
directed  his  son  to  sign  the  paper  and  that  after  this  was  done  the 
bond  was  taken  to  a  justice  of  the  peace  who  was  not  present  when  it 
was  signed,  and  that  the  justice  certified  that  it  was  taken  and  sub- 
scribed before  him,  is  incompetent.  The  magistrate  could  not  legally 
certify  that  he  had  -done  an  act  which  he  had  not  done.  Commoii- 
wealth  T.  Uiekeyy  39. 

16.  Sale — Change  of  poseession— Evidence  inst^fflcient  to  ttutain  a  bill 
qfsale.    Krepps  t.  Miller,  393. 

17.  Timber  land — Trenpasa  for  cutting  timber— Declarationa*  El- 
fert  T.  Lytle,  356. 

18.  Trespass  for  cutting  timber — Declarations— Motion  to  Ufithdraio 
evidence — Testimony  partly  incompetent.    Eifert  T«  Lytle,  356. 

19.  Trial — Practice,  C,  P,  Where  several  facts  are  in  dispute  and 
the  establishment  of  all  of  them  is  essential,  it  is  the  duty  of  the 
defendant  if  he  questions  the  sufficiency  of  the  evidence  as  to  one  of 
them  to  designate  in  his  request  for  instructions  to  which  his  con- 
tention applies.    Campbell  t.  Aoeident  Assn.f  561. 

20.  Waters — Pollution  qf— Continuing  trespass — Joint  tort  feasors; 
Hileman  t.  Distilling  Co.»  323. 

EXECUTION. 

1.  Judgment — Duty  of  prothonotary  to  inspect  record — Testatum  fl, fa. 
— Negligence,  When  the  prothonotary  is  directed  to  issue  a  testatum 
fieri  facias  it  is  his  duty  to  inspect  the  record  of  the  plaintiff's  judg- 
ment and  see  that  the  wiit  conforms  thereto  in  every  material  particu- 
lar. If  he  neglects  to  do  so  and  in  consequence  thereof  any  part  of 
the  claim  is  lost,  he  is  liable  to  respond  in  damages  to  the  extent  of  the 
plaintiff's  loss.    WiUon  r.  Arnold^  264. 
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1.  Beplevin — Stay  cf  execution— Exchange  of  lands  for  goods.  In  an 
action  of  replevin  to  secure  possession  of  a  stock  of  goods  which  de- 
fendant  agreed  to  exchange  for  plaintifiTs  lands,  execution  will  be 
stayed  upon  a  judgment  in  favor  of  plaintiff  unti]  the  latter  duly  deliv- 
er to  defendant  the  deeds  for  the  land,  or  deposits  them  in  court  for 
defendant's  use.    Glass  J.  Bauwolfy  655. 

HIGHWAYS. 

1.  Bridget— Turnpike  companies— Proceedings  to  free  toll  bridge- 
Measure  of  damages.    Bridge  Company  t.  Clarion  County,  243. 

2.  Street— Deed— Reservation.    Patterson  T.  Natural  Gas  Co.,  554. 

3.  Streets — Plan  qf  lots — Deed—  Obstruction  of  street.  Fereday  y. 
Mankedick,  535. 

HUSBAND  AND  WIFE. 

1.  Judgment  confessed  in  favor  of  wife.  Evidence  necessary  to  sus- 
tain validity  of  gift  on  which  judgment  is  based.  Blllington  T«  Sweet- 
ing, 161. 

INFANT. 

1.  Contributory  negligence — Conflict  of  evidence — Question  for  jury — 
Measure  of  damages.    Baker  j.  Irish,  528. 

INJUNCTION. 

1.  Water  company.  Collection  of  water  rents  will  be  enjoined  where 
the  supply  of  water  is  impure.    Brymer  T.  Butlor  Water  Co.,  489. 

INSURANCE. 

1.  Accident  insurance — Notice  of  injury —  Evidence  —  Question  for 
jury.  In  an  action  against  an  accident  insurance  company,  where 
defendant  claims  that  no  notice  of  the  injury  was  sent  within  ten  days 
as  required  by  the  policy,  if  the  plaintiff  swears  positively  in  his  exam- 
ination in  chief  that  the  notice  was  sent  within  the  ten  days,  the  case 
is  for  the  jury,  although  the  plaintiffs  testimony  on  cross-examination 
is  confused  and  contradictory.    Campbell  T.  Accident  Assn.,  501. 

2.  Application— Agent  of  assured — Ben^ciary — Misrepresentations. 
When  the  agent  of  an  insurance  company  fills  up  the  answers  to  ques- 
tions in  a  blank  form  of  application  in  the  absence  of  the  assured  and 
not  from  information  derived  from  him,  and  obtains  the  mark  of  the 
assured  to  the  application  without  reading  it  to  him  and  without  mak- 
ing him  acquainted  with  its  contents  and  without  any  explanation 
whatever,  the  assured  will  not  be  held  to  have  warranted  the  correct- 
ness of  the  answers;  and  when  it  does  not  appear  that  the  beneficiary 
misrepresented  any  material  facts  in  procuring  the  policy,  he  will  be 
entitled  to  recover  upon  it    Weber  T.  Insurance  Co.,  111. 

8.  By-law^— Policy — Application.  Trivial  and  immaterial  variations 
between  the  by-laws,  as  printed  on  the  policies,  and  those  adopted  by 
the  company  are  not  sufficient  ground  for  excluding  the  policy  as  evi- 
dence in  an  action  by  a  mutual  insurance  company  to  recover  assess- 
ments.   Ins.  Co.  T.  Oberholtxer,  223. 
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4.  Failure  to  print  by-laws  upon  the  policy^ Act  <^  May  11,  1881. 
Where  a  by-law  adopted  by  a  mutual  insurance  company,  but  omitted 
among  the  by-laws  as  printed  upon  the  policy,  restricts  the  right  of 
assessment  to  a  certain  exact  method  specified  in  such  by-law,  and  an 
assessment  is  made  by  the  company  in  accordance  with  tiie  method 
prescribed  by  the  by-law,  the  omission  of  the  by-law  in  the  policy  is 
fatal  to  the  company^s  right  to  recover  the  assessment.  Ins*  Co*  T* 
Oberholtzery  223. 

5.  Fire— Cancellation  of  policy— Substitution  qf  one  company  for  an- 
other. An  insurance  policy  gave  to  the  insurance  company  the  right 
to  cancel  the  policy  on  five  days'  notice.  The  company  exercised  this 
privilege  through  a  broker,  who,  acting  for  the  plaintiffs  on  the  second 
day  after  the  notice,  reinsured  them  for  the  same  amount  in  another 
company.  The  policy  of  the  firat  company  was  not  surrendered  by 
the  plaintiffs,  nor  was  there  any  formal  cancellation  of  it,  or  return  of 
any  part  of  the  premium.  On  the  day  following  the  reinsui-ance  the 
property  was  destroyed  by  fire.  The  evidence  showed  that  in  effect- 
ing the  reinsurance  it  was  the  intention  of  all  parties  that  the  second 
company  should  be  substituted  for  the  first,  and  that  plaintiffs  did  not 
intend  to  increase  their  line  of  insurance.  The  second  company  paid 
its  proportion  of  the  loss.  Held,  that  plaintiffs  were  not  entitled  to 
recover  from  the  first  company.  Amfeld  Sb  Co*  T*  Assarance  Co*f 
d05. 

6.  Foreign  insurance  companies— Agents — Act  of  April  4, 1873,  sec  10 
— Act  of  May  1,  1876,  sec.  48.  A  foreign  insurance  company  which 
has  not  complied  with  the  requirements  of  sec.  10  of  the  act  of  April  4, 
1873,  establishing  an  insurance  department,  is  wholly  without  author- 
ity to  make  contracts  of  insurance  within  Pennsylvania,  and  under 
the  act  of  May  t,  1876,  sec.  48,  P.  L.  66,  an  agent  of  such  a  company 
is  personally  liable  on  all  contracts  of  insurance  made  by  or  through 
him  directly  or  indirectly  for  or  on  behalf  of  any  such  company. 
MoBride  t*  Binard,  542. 

•  7.  Foreign  insurance  company  doing  bt/Lsiness  in  this  state.  A  foreign 
insurance  company  does  not  do  business  in  this  state  where  no  person 
in  the  state  is  authorized  to  accept  applications  for  insurance,  receive 
or  collect  money  thereon,  or  to  receive  or  collect  money  on  any  other 
account  for  the  said  company,  but  where  all  applications  are  sent 
direct  to  the  foreign  office  from  which  ail  policies  are  issued.  Fulton 
T*  Aoeident  AssooUtioD)  117. 

8.  Foreign  insurance  companies — Noncompliance  with  insurcmce  laws 
— Evidence.  In  an  action  against  persons  alleged  to  have  made  a  con- 
tract of  insurance  as  agents  of  a  foreign  insurance  company  which  has 
not  complied  with  the  insurance  laws  of  Pennsylvania,  where  both 
parties  assume  that  plaintiffs  must  make  proofs  of  loss  to  the  company 
within  the  time  stipulated  in  their  policy  as  a  condition  of  recovery 
from  defendants,  evidence  that  plaintiffs  delivered  to  defendants  a 
sealed  package  addressed  to  the  company  containing  proofs  of  loss 
and  mailed  by  defendants  is  properly  admissible  to  prove  the  trans- 
mission of  the  proofs  of  loss,  although  not  evidence  bearing  upon  the 
agency  of  the  defendants. 
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In  such  a  case  where  the  defendants  do  not  admit  that  the  company 
named  in  the  policy  is  an  incorporated  company  outside  of  the  state, 
evidence  on  behalf  of  the  plaintiff  is  admissible  to  show  the  transmis- 
sion of  the  proofs  of  loss,  although  such  evidence  also  shows  that  the 
company  was  a  fraudulent  one. 

Under  the  act  of  May  1,  1876,  sec.  48,  P.  L.  66,  which  declares  the 
agent  of  a  foreign  insurance  company  which  has  not  complied  with 
the  law  shall  be  pei-sonally  liable  on  the  contracts  of  such  company, 
the  contract  liability  of  the  agent  is  complete  the  moment  the  loss 
occurs,  and  is  payable  upon  proof  thereof  to  him. 

In  an  action  against  persons  alleged  to  have  made  a  contract  of 
insurance  as  agents  of  a  foreign  company  which  had  not  complied  with 
the  insurance  laws,  it  is  improper  to  permit  one  of  the  defendants  who 
had  admitted  that  he  had  procured  i>olicies  from  the  foreign  company 
to  be  asked  by  his  own  counsel.  Did  you  ever  or  did  your  firm  ever 
act  as  agent  for  any  company  or  companies  in  Pennsylvania,  that  have 
not  complied  with  the  law. 

The  act  of  May  1,  1876,  sec.  48,  P.  L,  66,  is  not  confined  to  the  gen- 
eral agents  of  foreign  insurance  companies,  but  applies  to  local  and 
special  agents  who  have  made  contracts  for  such  companies.  McBrlde 
T.  Binard,  542. 

9.  i(/e  insurance — Insurable  interest — Aunt  and  nephew.  Where  an 
aunt  stands  essentially  in  loco  parentis  to  a  nephew  who  lives  with  her 
she  may  insure  his  life  to  the  extent  of  $100.  Weber  Y«  Insaraace 
Co.,  111. 

10.  Materiality  qf  misrepresentation  as  to  cause  qf  death  of  parents — 
Consumption — Medical  belief— Question  for  jury.  In  view  of  the  mod- 
ern medical  belief  that  consumption  is  not  hereditary,  the  question 
whether  the  misrepresentation  by  an  applicant  for  insurance  to  the 
effect  that  his  parents  did  not  die  of  consumption  is  or  is  not  a  material 
misstatement  is  one  of  fact  for  the  jury.  Weber  T.  Insarauce  Co*, 
111. 

1 1.  Mutual  companies — Receivers— Assessments,  An  order  of  court 
authorizing  a  receiver  of  a  mutual  insurance  company  to  levy  an  as- 
sessment must  be  strictly  followed,  and  the  receiver  cannot  go  beyond 
its  terms. 

An  order  of  court  authorizing  the  receiver  to  levy  an  assessment 
^*  equal  in  amount  to  all  other  assessments  heretofore  levied,''  does 
not  authorize  the  receiver  to  include  in  the  assessment  penalties  for 
nonpayment  of  prior  assessments.    Fire  Ins*  Co.  r.  Boggs,  01. 

12.  Mutual  fire  insurance — Misrepresentations  by  agent — Anoidance 
of  contract.  Where  an  agent  of  a  mutual  fire  insurance  company 
falsely  represents  to  an  applicant  for  insurance  that  the  policy  gave 
the  insured  the  privilege  of  withdrawing  at  any  time  on  paying  his 
proportion  of  the  losses,  and  the  applicant  accepts  the  policy,  and 
places  it  in  his  safe  without  reading  it,  and  keeps  it  there  for  over  a 
year,  and  in  the  meantime  voluntarily  pays  two  assessments,  he  can- 
not return  the  policy  and  demand  its  cancellation. 

A  member  of  a  mutual  fire  insurance  company  cannot  avoid  his 
policy  on  the  ground  that  he  was  induced  to  make  the  contract  by 
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fraudulent  misrepresentatioos  by  the  ag^nt  of  the  companj,  where  he 
has  made  no  objection  for  over  a  year,  has  paid  assessments,  and  in 
tlie  meantime  a  large  number  of  other  persons  have  taken  out  policies. 

While  his  right  to  avoid  the  policy,  if  exercised  within  a  reasonable 
time,  is  clear,  he  cannot,  as  to  subsequent  members,  openly  assume 
all  the  privileges  and  obligations  of  membership  for  more  than  a  year, 
and  then  deny  his  liability  to  contribute,  along  with  those  who  may 
have  been  induced  to  become  members  on  the  faith  of  his  member- 
ship.   Per  DEA17,  J.    Ins.  Co.  t.  Oberholtzer,  223. 

13.  Practice^  C  P. — Service  of  proces$-- Foreign  insurance  compa- 
niea,  A  return  of  service  under  the  act  of  March  21, 1849,  P.  L.  216, 
upon  a  foreign  corpoi*ation  which  omits  to  set  forth  the  character  of  the 
agent  served,  is  only  prima  facie  evidence  of  a  good  service,  and  may 
be  rebutted  by  proof  to  the  contrary. 

A  return  of  service  on  a  foreign  corporation  was  as  follows:  **  Served 
May  20,  1895,  by  delivering  to  Dr.  T.  J.  Patterson,  agent  for  The  Com- 
mercial Travelers*  Mutual  Association  of  America,  a  true  and  attested 
copy  of  this  writ  and  by  making  known  to  him  the  contents  thereof.*' 
Testimony  taken  on  a  rule  to  set  aside  the  return  of  service  showed 
that  Patterson  was  merely  the  physician  of  the  company  to  examine 
members  who  had  been  injured.  Held,  that  the  rule  should  be  made 
absolute.    Fulton  t.  Mutaal  Accident  AgsociatioUf  117. 

JUDGMENT. 

1.  Cor^eeaion  of  Judffment—Partnerahip— Practice^  C,  P.  Miller  t« 
Glass  Worksy  70. 

2.  Husband  and  wife^Fraudulent  confession  of  Judgment — Evidence. 
A  husband  who  is  solvent  may  make  a  valid  gift  to  his  wife,  but  the 
fact  of  the  gift,  and  every  element  necessary  to  sustain  the  claim  of 
the  married  woman  as  against  her  husband's  creditors,  must  be  e8tal>- 
lished  by  clear  and  satisfactory  evidence.  BilUngton  T.  Sweetings 
161. 

3.  Opening  Judgment — Appeals — Practice,  C.  P.  The  court  of  com- 
mon picas  in  discharging  a  rule  to  open  a  judgment  should  always  file 
an  opinion  setting  forth  at  least  briefly  its  findings  of  fact,  and  the 
grounds  of  its  decision.  The  Supreme  Court  are  not  in  a  position  to 
properly  weigh  the  testimony,  or  consider  its  credibility  with  the 
same  discrimination  as  the  court  below,  and  should  therefore  have  the 
benefit  of  such  an  opinion  to  guide  them  in  determining  whether,  in 
disposing  of  the  case,  there  was  such  abuse  of  discretion  in  the  court 
below  as  called  for  interference.    Gamp  T«  €N>odwinf  276. 

4.  Opening  Judgment — Evidence.  A  judgment  against  a  decedent 
will  be  opened  where  the  evidence  shows  that  it  was  entered  twenty- 
six  years  before  his  death,  in  a  county  where  he  did  not  live,  and 
where  he  had  no  real  estate;  and  that  during  the  whole  of  this  period 
he  had  valuable  real  estate  in  the  county  where  he  did  live,  and  that 
he  was  always  able  to  pay  the  judgment;  and  when  twenty  witnesses 
have  testified  that  in  their  opinion  the  signature  appended  to  the  note 
upon  which  judgment  was  entered  was  not  that  of  decedent,  against 
five  who  testify  to  the  genuineness  of  the  signature  in  their  opinion. 
Darragh  &  Co.  y.  Rigger,  89. 
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6.  Rule  to  open— Equitable  powers — Bill  of  review.  A  rule  to  open 
a  judgment  entered  upon  a  warrant  of  attorney  is  an  appeal  to  the 
equitable  powers  of  the  court,  and  will  be  considered  as  in  the  nature 
of  a  bill  of  review,  notwithstanding  the  fact  that  a  rule  to  open  the 
same  judgment  had  been  discharged  at  a  previous  term  of  court. 
Silberman  &  Co.  j.  Shoklanskj,  77. 

JUSTICE  OF  THE  PEACE. 

1.  Arbitration — Verity  qf  record  on  appeal,  Hindmaii  T.  Doughty, 
573. 

LAND  LAW. 

1.  Warrants — Mistake —  Tax —  Sale.  Where  land  is  assessed  for  taxes 
as  a  part  of  a  particular  warrant,  and  the  owner  after  careful  and  con- 
scientious investigation  decides  that  it  is  included  in  another  warrant 
which  he  owns  and  on  which  he  has  paid  taxes,  and  permits  the  sale 
of  the  land,  as  assessed,  for  taxes;  and  it  subsequently  appears  that 
the  land  was  really  in  the  wari*ant  in  which  it  was  assessed,  the  owner 
cannot  allege  his  mistake  as  a  ground  for  setting  aside  the  sale.  Wil- 
son T.  Marrliiy  30. 

LANDLORD  AND  TENANT. 

1.  Lease — Oil  and  gas  lease — Termination  of  lease — Notice,  If  a 
tenant  wishes  to  avail  himself  of  a  privilege  which  he  possesses  of 
terminating  the  lease  by  his  own  act,  he  must  do  it  before  he  lias 
entered  upon  another  year  of  his  term.    Double  f.  Heat  &  Light  Co., 

.     388. 

2.  Oil  and  gas  lease— Forfeiture — Waiver.  When  declarations  of 
landlord  will  constitute  a  waiver  of  right  to  forfeit,  question  for  jury. 
Steiner  t.  Marks,  400. 

3.  Principal  and  agent — Assignment  of  lease — Corporations.  Where 
a  lease  is  made  through  an  agent  of  the  landlord  to  an  individual, 
solely  for  the  purpose  of  securing  the  property  until  a  corporation  to 
which  the  lease  is  to  be  transferred  be  organized,  and  all  of  this  is 
known  to  the  agent  of  the  landlord,  the  landlord  cannot,  after  the 
oi*ganization  of  the  corporation,  the  transfer  of  the  lease  and  the  pos- 
session of  the  property  to  the  corporation,  and  the  payment  of  the 
rent  by  it  to  the  lessor  for  several  years,  hold  the  individual  lessee 
liable  for  the  rent  under  the  lease.  The  principal  cannot  secure  the 
benefit  of  the  contract  and  repudiate  the  means  by  which  its  execu- 
tion was  induced.  In  such  a  case  knowledge  on  the  part  of  the  agent 
employed  by  the  lessor  to  rent  the  premises  for  him  will  be  imputed 
to  the  lessor. 

It  seems  that  in  such  a  case,  where  the  agent  was  to  receive  one 
quarter  of  the  rent  for  effecting  the  lease,  the  fact  that  he  was  one  of 
the  incorporators  of  the  company  did  not  render  absolutely  void  the 
lease,  so  as  to  prevent  the  lessor  from  recovering  so  much  of  the  rent 
as  he  himself  was  to  actually  receive.    Ueckman's  Est*,  185. 

LEASE;  see  Oil  and  Gas  Lease. 
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LIMITED  PARTNERSHIP,  see  Partnership. 

MALICIOUS  PROSECUTION. 

I.  Probable  cause.  Probable  cause  is  a  reasonable  ground  of  sus- 
picion supported  by  circumstances  sufficiently  strong  in  themselves 
to  warrant  a  cautious  man  in  the  belief  that  the  person  accused  is 
guilty  of  the  offense  with  which  he  is  charged.  The  test  is  the  pros- 
ecutor^s  belief  of  the  existence  of  probable  cause  at  the  time,  based 
upon  reasonable  grounds. 

In  an  action  for  malicious  prosecution  probable  cause  is  shown 
where  it  appears  that  defendant  had  placed  his  satchel  on  the  seat  of 
the  passenger  car  in  which  he  was  riding,  and  without  his  knowledge 
it  had  been  i*emoved  and  canied  away  by  plaintiff,  who  in  explana- 
tion said  that  he  thou^t  it  belonged  to  a  friend,  and  that  after  failing 
to  find  the  supposed  owner  at  the  station  kept  it  instead  of  returning 
it  to  the  car  or  the  station  agent,  and  carried  it  a  mile  or  more  into 
the  country  and  gave  it  to  a  stranger  who  said  that  he  would  give  it 
to  the  owner.    Mitchell  r*  Logan,  349. 

MECHANIC'S  LIEN. 

1.  Building  contract— Evidence— Stipulations  against  liens.  Where 
a  contractor  builds  two  blocks  of  houses  under  two  separate  contracts, 
the  first  of  which  contains  a  stipulation  against  liens,  and  the  second 
does  not,  and  a  mechanic's  lien  is  filed  by  a  material  man  against  the 
houses  built  under  the  second  contract,  the  court  will  not  construe 
the  stipulation  against  liens  in  the  first  contract  where  there  is  no  evi- 
dence whatever  to  show  that  the  provisions  of  the  first  contract  against 
liens  were  extended  to,  and  governed  the  second  contract.  Green  A 
Co.  T*  Thompson,  609. 

2.  Material — Presumption— Evidence,  Where  the  plaintift  in  a  me- 
chanic's lien  case  has  complied  wiUi  all  the  provisions  of  the  statute 
relating  to  the  lien  which  he  claims,  it  is  presumed  that  the  materials 
were  furnished,  or  the  work  was  done  on  the  credit  of  the  building, 
and  the  burden  is  upon  the  defendants  to  show  that  this  was  not  the 
case. 

Evidence  tliat  the  material  was  not  used  in  the  buildings,  and  that 
it  was  charged  to  the  contractor,  is  properly  admissible  to  overcome 
the  presumption  that  the  material  was  furnished  on  the  credit  of  the 
building.    Green  Sb  Co.  t.  Thompson,  609. 

3.  Mortgage — Divesting  qf  lien  qf  mortgage — Sale  under  a  mecAanCc's 
lien.  Lien  of  mortgage  not  divested  where  a  mechanic's  Hen  does  not 
show  on  its  face  when  building  was  commenced  by  actual  work  on 
the  ground,  although  the  bill  of  particulars  contains  charges  for  mate- 
rial furnished  prior  to  the  date  of  the  mortgage.  HilUard  r.  Tns- 
lin,354. 

4.  Pleading  to  a  scire  facias  operates  as  a  waiver  of  defects  as  to 
dates  in  the  lien.    Klinefelter  t.  Banm,  652. 

MINES  AND  MINING. 

1.  Deed—Separation  of  minerals  from  surface— Adverse  possession. 
An  owner  of  land  who  conveys  the  coal  under  his  land  to  another  ( 
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not  reacquire  title  to  the  coal  by  possession  of  the  surface  continued 
for  any  length  of  time.  Such  possession  is  neither  hostile,  yisible, 
notorious,  nor  continuous,  and  Is  no  possession  of  the  coal  at  all. 

A  purchaser  of  land  under  articles  of  agreement  is  not  bound  to 
take  actual  possession  of  it  in  order  to  preserve  his  title.  Lalay  T* 
Barnes,  331. 

2.  Surface  support.  Where  the  mineral  estate  is  severed  from  the 
surface  by  a  conveyance,  the  lower  estate  passes  to  the  grantee  sub- 
ject to  the  servitude  imposed  upon  it  by  nature  for  the  suppoi*t  of  the 
surface.  The  surface  owes  to  the  lower  estate  an  easement  or  servi- 
tude for  access.  The  lower  estates  owe  to  each  other  and  to  tlie  sur- 
face an  easement  for  support.  The  owner  of  the  mine  must  leave 
enough  of  the  mineral  in  place  to  answer  the  purpose  of  support  for 
the  surface  unless  the  owner  of  the  surface  has  released  his  right  to 
support:  Jones  v.  Wagner,  66  Pa.  429. 

A  sale  of  all  the  coal  under  a  tract  of  land  is  not  in  terms  or  by  nec- 
essary implication  a  release  of  the  right  to  surface  support,  and  the 
rule  is  in  no  way  qualified  by  the  case  of  Sanderson  v.  The  Coal  Co., 
113  Pa.  126.    Robertson  Y.  Toaghlogheny  Coal  Co.f  666. 

3.  Surface  support — Pleading — Enidence.  Where  there  has  been  a 
separation  of  the  coal  from  the  surface,  the  owner  of  the  latter,  in  the 
absence  of  agreement  to  the  contrary,  has  an  absolute  right  to  have 
its  surface  supported  precisely  as  it  was  in  its  natural  state. 

If  the  owner  of  the  coal  in  pui-suance  of  his  rights  under^kes  to 
mine  and  remove  it,  and  damage  results  to  the  surface  either  (a)  from 
negligence  in  conducting  his  mining  operations,  or  (h)  from  failure  to 
properly  and  sufiQciently  support  the  surface,  or  (e)  from  both  these 
causes  combined,  the  surface  owner  is  entitled  to  recover  compensa- 
tion for  such  injury  as  he  may  have  sustained. 

Where  in  such  a  case  the  plaintiff  avers  in  his  statement  that  the 
injuries  complained  of  were  the  result  of  two  causes,  negligent  min- 
ing, and  defendant's  failure  to  provide  proper  surface  support,  it  is 
competent  for  hiin  to  prove  on  the  trial  that  the  injuries  resulted  from 
both  of  these  causes  combined,  or  from  either  of  them  separately. 
Pringle  r.  Yesta  Coal  Co.,  ^38. 

4.  Vendor  and  vendee— Deed^Resulting  trust— Act  qf  April  22, 1856. 
Where  a  purchaser  of  coal  under  articles  of  agreement  pays  the  whole 
amount  of  the  purchase  money,  and  places  the  articles  on  record,  no 
resulting  trust  arises  to  which  the  act  of  April  22,  1856,  P.  L.  532, 
applies.    Lulay  y.  BarneSf  331. 

MORTGAGES. 

1.  Deeds — Recorder  of  deeds— Recording  in  wrong  book.  Where  cer- 
tain instruments  of  wilting  are  not  required  by  law  to  be  recorded  in 
a  particular  book,  they  may  be  recorded  in  any  book  kept  by  the 
recorder. 

When  the  holder  of  an  instrument  to  be  recorded  has  left  it  with 
the  recorder  to  be  recorded,  it  is  to  be  regarded  as  actually  recorded 
from  that  time,  whether  it  was  actually  recorded  at  that  time  or  not, 
or  whether  it  was  recorded  in  the  wrong  book. 

A  mortgage  left  at  the  recorder's  office  to  be  recorded,  but  actually 
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recorded  in  the  deed  book  and  indexed  in  the  index  of  deeds,  is  suffi- 
ciently recorded  to  constitute  a  lien  from  the  time  it  was  left  for  record. 
The  act  of  March  18,  1875,  P.  L.  82,  directing  that  recordera  shall 
prepare  and  keep  two  indexes  of  deeds  and  two  of  mortf^ages,  direct 
and  ad  sectum,  does  not  contain  any  repeal  of  the  prior  legislation  of 
the  state  relating  to  the  recording  of  deeds  and  mortgages,  and  does 
not  assume  to  create  any  new  rule  of  constructive  notice  of  recorded 
instruments,  and  in  no  way  impairs  the  rule  laid  down  in  Glading  v. 
Frick,  88  Pa.  460.    Farabee  r.  McKerrilian,  234. 

2.  Future  advancemerUa — Amount  aecured  by  mortgage,  A  mort- 
gage by  its  terms  was  to  secure  only  future  advancements.  The 
mortgagee  had  advanced  a  certain  amount  to  the  mortgagor  before 
the  mortgage  was  given.  On  the  day  the  mortgage  was  executed  the 
mortgagor  gave  to  the  mortgagee  a  note  under  seal  for  the  amount  of 
the  prior  advancements,  payable  in  four  years,  which  contained  the 
clause:  ^^  Being  a  part  of  the  amount  secured  by  my  deed,  dated 
March  20,  1884.*'  Held,  tliat  the  sum  named  in  the  note  was  a  part 
of  the  indebtedness  to  secure  which  the  mortgage  was  given.  Fara- 
bee T*  McKerrlhaUf  234. 

3.  Mechanic' 8  lien — Divesting  qf  lien  qf  mortgage — Act  of  June  16, 
1836.  Where  a  mortgage,  a  judgment  and  a  mechanic's  claim  are  liens 
upon  land  in  the  order  named,  and  the  land  is  sold  at  sheriffs  sale 
under  the  judgment,  the  mortgage  is  not  divested  by  the  sale,  where 

*  the  bill  of  particulars  attached  to  the  claim  contains  charges  for 
materials  furnished  prior  to  the  date  of  the  mortgage  and  the  lien 
does  not  show  on  its  face  when  the  building  was  commenced  by  actual 
work  on  the  ground :  Reading  v.  Hopson,  90  Pa.  494,  followed.  Mil- 
liard Y.  Tastin,  354. 

4.  2'rv3t  and  trustees— Timber — Application  qf  payment.  Where  a 
person  purchases  timber  without  knowledge  or  inquii*y  as  to  the  exist- 
ence of  mortgages  upon  tlie  land,  and  gives  checks  and  notes  which 
are  deposited  by  the  owner  in  a  bank  for  collection,  and  the  proceeds 
of  which  when  received  are  used  by  the  owner  in  developing  the  land 
for  oil,  and  it  appears  that  the  cashier  of  the  bank  which  had  collected 
the  checks  and  notes  was  a  trustee  for  the  mortgagees  to  apply  the 
proceeds  of  oil  from  the  land  in  reduction  of  the  mortgages,  the  pur- 
chaser of  the  timber  has  no  standing  to  claim  that  the  proceeds  of 
the  timber  should  be  applied  in  reduction  of  the  mortgages  and  in 
relief  of  the  timber,  where  there  is  no  evidence  of  any  agreement 
among  the  parties,  or  any  trust  by  which  the  bank  or  its  cashier  was 
to  apply  the  proceeds  of  the  timber  towards  the  payment  of  the 
mortgages.    Bauk  y.  Perrin,  15. 

MUNICIPAL  CORPORATIONS. 

1.  Arbitration — Power  to  submit  to  arbitration.  Unless  restrained 
by  positive  enactment  municipal  corporations  possess  inherent  power 
to  submit  disputed  claims  to  the  arbitrament  of  referees,  and  they 
are  as  much  bound  by  such  submissions  and  the  awards  made  in  pur- 
suance thereof  as  are  natural  persons.  Smith  Y*  Wilklnsbarg  Bor- 
oaghy  121. 

2.  Election  of  receiver  of  tixes  for  Phila.    Com*  T.  Warwick^  140. 
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MUNICIPAL  LAW. 

1.  Municipalities— Natural  gas  companies — Act  cf  May  27,  1885. 
Where  a  municipality  by  ordinance  consents  to  the  laying  of  pipes  in 
streets  by  a  natural  gas  company,  and  requires  an  unqualified  accept- 
ance of  *'all  the  terms,  conditions  and  proyisions^'  of  the  ordinance, 
the  company  cannot  file  an  apparent  acceptance,  and  after  enjoying 
the  benefits  of  the  ordinance  repudiate  a  part  of  its  terms  under 
coyer  of  a  reseryation. 

An  ordinance  granting  consent  to  a  natural  gas  company  to  lay 
pipes  in  streets,  imposed  a  tax  upon  the  pipes  so  laid.  The  ordinance 
required  of  the  company  an  unqualified  acceptance  of  "  all  the  terms, 
conditions  and  proyisions  "  of  the  ordinance.  The  company  filed  an 
acceptance  agreeing  to  comply  with  the  ordinance  **  except  in  so  far 
as  any  of  the  terms  of  said  ordinance  maybe  held  or  adjudged  illegal 
or  unreasonable  by  the  courts."  The  company  laid  its  pipes  but 
refused  to  pay  the  tax  on  the  ground  that  the  Supreme  Court  h<ad 
subsequently  declared  such  a  tax  inyalid.  Held,  that  the  company 
was  bound  by  its  contract  and  liable  for  the  tax.  Allegheny  City  Y. 
Cfas  &  Plpeage  Co.,  632. 

2.  Negligence — Boroughs — Notice  to  borough — Knowledge  of  council- 
men.  Knowledge  by  a  member  of  councils  of  a  borough  of  a  nui-/ 
sauce  is  not  of  itself  notice  to  the  borough;  express  notice  given  to  a 
councilman,  where  the  duty  of  supervising  streets  rests  with  the 
borough  council,  if  given  to  the  councilman  in  his  official  capacity, 
is  notice  to  the  body  of  which  he  is  a  member;  but  his  knowledge  and 
acts  as  an  individual  are  not  notice  to  the  municipality  of  which  he 
is  an  official  representative. 

Where  a  lot  owner  in  a  borough,  who  is  also  a  councilman,  employs 
a  contractor  to  construct  a  sidewalk  in  fi'ont  of  his  premises,  and  the 
contractor  negligently  leaves  an  obstruction  in  the  street  by  which  a 
person  is  injured,  the  owner's  knowledge  of  the  obstruction  is  not 
notice  to  the  borough  council  of  which  he  is  a  member.  Frazier  T« 
Butler  Borough,  407. 

S.  Negligence  —  Boroughs  —  Supervision  qf  streets — Sidewalks — 
Change  qf  grade.  Where  the  borough  cuts  down  the  grade  of  a  street 
so  that  excavations  to  the  depth  of  two  to  five  feet  are  necessary  to 
make  the  sidewalks  conform  to  the  new  grade,  the  borough  authori- 
ties are  bound  to  exercise  close  supervision  and  watchfulness  of  the 
conduct  of  property  owners  in  constructing  new  sidewalks,  so  as  to 
protect  the  traveling  public  from  danger.  Frazier  T«  Butler  Bor- 
oughy  407. 

4.  Negligence — Drfective  sidewalks.  Alleged  contributory  negli- 
gence,-the  question  of,  to  be  submitted  to  the  jury.  Camphell  T« 
City  of  York,  205. 

5.  Negligence — Township — Bridges — Guard  rails — Proximate  cause. 
Township  authorities  are  bound  to  foresee  that  a  bridge  may  be 
crossed  in  the  nighttime  by  a  spirited  horse,  and  that  such  horse  may 
take  fright,  and  if  they  neglect  to  place  a  guard  rail  upon  a  narrow 
bridge  and  an  injury  result  from  the  fright  of  such  a  horse  in  the 
nighttime  which  could  have  been  guarded  against  by  a  rail,  the  negli- 
gence of  the  township  authorities  is  the  proximate  cause  of  the  in- 
Jury. 
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Township  authoritieB  are  bound  to  know  that  the  fright  of  a  horse 
is  an  ordinary  circumstance,  and  to  be  expected,  and  that  his  conduct 
when  in  fright  may  be  unreasoning,  insane  and  unlooked  for;  and  they 
cannot  excuse  their  negligence  in  failing  to  properly  guard  a  bridge 
by  asserting  that  they  could  not  foresee  the  particular  freak  of  con- 
duct in  a  teiTified  horse. 

Where  township  authorities  neglect  to  provide  guard  rails  for  a  nar- 
row bridge,  and  a  horse  attached  to  a  buggy  passes  safely  over  the 
bridge  in  the  nighttime,  and  then  takes  fright,  and  backs  the  buggy 
onto  the  bridge,  and  over  its  side,  injuring  the  occupants  of  the  buggy, 
tlie  negligence  of  the  township  authorities  is  the  proximate  cause  of 
the  accident,  and  the  township  is  liable  for  the  injuries. 

A  young  man  took  two  young  women  to  a  church  sociable  in  a  one 
horse  buggy  on  a  dark  night.  On  their  return  about  midnight  they 
crossed  a  narrow  bridge  which  was  not  protected  by  a  guard  raiL  Just 
as  they  got  on  the  bridge,  the  plaintiff,  a  girl  fifteen  years  old,  acci- 
dentally dropped  her  hat  from  the  buggy.  The  driver,  however,  did 
not  stop,  but  continued  over  the  bridge,  and  stopped  about  fourteen 
feet  from  it.  He  then  gave  the  lines  to  the  older  girl,  who  had  some 
knowledge  of  horses  and  experience  in  driving.  He  then  went  back 
for  the  hat.  While  he  was  gone  the  horse  turned  towards  the  side 
of  the  road,  and  took  fright  and  quickly  backed  the  buggy  on  the 
bridge,  and  over  the  side  of  it,  and  tlie  plaintiff  was  injured.  At  the 
point  where  the  horse  was  stopped  there  was  a  high  bank  with  pro- 
jecting rocks,  and  on  one  side  of  the  bridge  a  spring  ran  over  the 
rocks  making  the  usual  sound  of  a  waterfall.  HeZd,  that  the  neglect 
of  the  township  to  properly  guai*d  the  bridge  was  the  proximate  cause 
of  the  accident,  and  that  the  township  was  liable  in  damages  for  the 
injui*y.    Toden  r.  Amwell  Townshipf  447. 

6.  Public  officers.  Election  fur  receiver  of  taxes  for  the  city  of  Phila. 
Com.  v.  Warwick,  140. 

7.  Taxation— Classification — License  or  business  tax.  WllliaMsport 
T*  Wenner,  173. 

NEGLIGENCE. 

1.  Bridget— Proximate  cause— Municipai  liability  to  provide  guard 
rails,    Toders  t.  Amwell  Township,  447. 

2.  Common  carriers— Fire — Remote  and  proximate  anise.  Soott  & 
Co.  T.  By.  Co.,  646. 

3.  Contributory  negligence — Accident  in  street — Choice  of  toay«. 
Where  a  person  has  a  choice  of  ways  it  is  not  negligence  for  him  to 
choose  one  way  whose  dangerous  condition  he  does  not  know,  although 
he  had  knowledge  by  actual  previous  travel  that  the  other  way  was 
safe.    Douglass  t.  Water  Co.,  435. 

4.  Contributory  negligence — (Questions  for  jury.  Where  the  facts  are 
uncontested,  or  the  inference  of  negligence  the  only  one  that  can  be 
drawn,  the  court  must  pronounce  the  result  as  a  matter  of  law,  but 
where  the  facts  are  in  dispute,  or  the  inference  from  them  open  to  de- 
bate, they  must  go  to  the  jury.    Gray  T.  Railroad  Co.,  383. 

5.  Damages— Measure  of  damages— Ir\fant,    Baker  t.  Irish,  528. 
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6.  Evidenee^Contributary  negligence.  Evidence  that  on  previous 
occasions  plaintiff  was  guilty  of  an  act,  similar  to  the  alleged  act  of 
contributory  negligence,  is  inadmissible.    Baker  t«  Iri8h»  528. 

7.  Municipalities — Drfective  sidewalk.  The  Supreme  Court  will  not 
reverse  a  judgment  on  a  verdict  in  favor  of  the  plaintiff  in  an  actiou 
against  a  city  to  recover  damages  for  personal  injuries  suffered  by  a 
fall  on  a  defective  sidewalk,  where  it  appears  that  the  city  authoiities 
knew  of  the  defect,  and  had  refused  to  repair  the  sidewalk,  and  the 
court  below  properly  submitted  to  the  jury  the  evidence  of  plaintiff's 
contributory  negligence  tending  to  show  his  knowledge  of  the  condi- 
tion of  the  sidewalk,  his  manner  of  passing  over  it  on  the  night  of  the 
accident,  and  liis  acquaintance  with  other  streets  and  sidewalks  in  the 
neighborhood.    Campbell  r.  City  of  York,  205. 

8.  Municipal  law — Obstruction  of  streets — Supervision  of  streets  by 
borough — Change  qf  grade.  The  right  of  a  borough  to  obstruct  streets 
for  the  purpose  of  improvement  is  undoubted,  but  whether  the  ob- 
struction is  reasonably  necessary  is  a  question  of  fact  for  the  jury. 
The  municipality  is  bound  to  exercise  close  supervision  and  watch- 
fulness where  there  is  a  change  of  grade  of  streets  and  sidewalks. 
Frailer  r.  Batler  Boroagrhf  407. 

0.  Practice,  8,  C,  The  Supreme  Court  will  not  reverse  for  trivial 
error  in  charge.    Baker  t.  Irish  >  528. 

10.  Remote  and  proximate  cause.  In  cases  of  mere  negligence,  aggra- 
vated by  no  element  of  malice,  to  ascertain  whether  the  negligence  be 
the  proximate  cause,  it  must  appear  that  the  injury  was  the  natural 
and  probable  consequence  of  the  negligence— such  a  consequence,  as 
under  the  surrounding  circumstances  of  the  case  might  and  ought  to 
have  been  foreseen  by  the  wrongdoer.  Toders  r*  Am  well  Towu- 
ship,  447. 

11.  Stop,  look  and  listen— Grade  crossings — Contributory  negligence. 
The  rule  that  a  traveler  about  to  cross  a  railroad  track  must  stop, 
look  and  listen,  is  an  absolute  and  unbending  rule  of  law  founded  in 
public  policy  for  the  protection  of  passengers  in  railroad  trains,  as 
much  as  of  travelers  on  the  common  highways;  and  the  traveler  must 
stop  and  look  where  he  can  see,  and  he  will  not  be  allowed  to  say  that 
he  did  so,  when  the  ciixsumstances  make  it  plain  that  the  proper  exer- 
cise of  his  senses  must  have  shown  him  the  danger.  Gray  T*  Rail- 
road COm  383. 

12.  Street  railways — Rules  and  regulations — Standing  on  platform — 
Ejection  qf  passenger.    McMlUaii  T.  Railway  Co.f  523. 

NEGOTIABLE  PAPER. 

1.  Checks— D^enses.  In  an  action  upon  a  check  where  the  plaintiff 
is  the  indorsee  of  the  payee,  and  it  appears  that  when  the  check  came 
into  plaintiff's  hands  it  was  postdated  eight  days,  it  is  proper  to  give 
binding  instructions  for  plaintiff,  although  the  maker  testifies  that  the 
check  was  not  given  for  the  payment  of  a  debt,  or  for  any  valuable 
consideration,  but  merely  for  the  accommodation  of  the  payee.  Rogers 
T*  Danoy  151. 

Vol.  clxxii — ii 
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NOTICE. 

1.  Deeds  and  mortgages — Becording  in  wrong  hook,  Farrabee  u 
McKerrihan,  234. 

2.  Knowledge  of  councilman  in  his  individual  capacity  of  an  existing 
fact  is  not  notice  to  the  borough.    Frailer  j.  Batler  Boroiighf  407. 

8.  Vendor  and  vendee — Articles  of  agreement — Recording  articles. 
Lalaj  T.  Barnes,  331. 

OIL  AND  GAS  LEASE. 

1.  Assumpsit — Cotenants,  Several  ootenants  of  an  oil  lease  assigned 
the  lease  to  an  operator  who  was  to  deliver  to  them  a  part  of  the 
product.  One  of  the  joint  owners  did  not  join  in  the  assignment,  and 
notified  the  assignee  not  to  deliver  any  oil  to  his  cotenants.  Held^ 
(1)  that  the  parties  joining  in  the  assignment  were  entitled  to  recover 
the  whole  amount  of  the  royalty;  (2)  that  if  the  party  not  joining  in 
the  assignment  chose  to  afQrm  it,  he  must  take  his  share  with  tlie 
others  upon  a  distribution  of  the  royalty  after  deducting  all  proper 
charges  and  expenses;  (3)  that  if  he  did  not  affirm  the  lease,  he  had 
no  claim  to  any  share  in  the  royalty,  and  could  only  look  to  the  lessee 
as  a  cotenantwho  had  not  acquired  his  title.  Oil  Sb  Gas  Co.  r*  Traa- 
sit  Co.,  421. 

2.  Contracts— Commissions  for  sale  of  real  estate.  Plaintiff,  who 
was  not  a  real  estate  broker,  solicited  from  defendants  the  privilege 
of  offering  for  sale  an  oil  property  owned  by  defendants.  Defend- 
ants agreed  to  the  request,  and  a  price  was  fixed  upon  the  property, 
which  at  plaintiff^s  request  was  twice  reduced.  Failing  to  obtain  a 
purchaser,  he  again  requested  that  the  pHce  should  be  reduced.  This 
was  agreed  to  by  defendants,  but  upon  the  express  condition  that  the 
property  should  be  sold  on  that  day,  otherwise  it  should  be  taken  from 
plaintiff^s  hands  and  off  the  market.  Plaintiff  failed  to  make  sale,  and 
the  property  was  taken  off  tlie  market  Eleven  days  afterwards  defend- 
ants sold  the  property  to  a  person  with  whom  plaintiff  had  opened  ne- 
gotiations, and  from  whom  he  had  obtained  an  offer  slightly  less  than 
that  for  which  the  property  was  sold.  Held^  that  plaintiff  was  not 
entitled  to  recover  commissions  on  the  sale. 

As  the  interest  was  an  oil  and  gas  leasehold,  liable  to  sudden  changes 
in  value,  time  was  of  the  highest  importance  in  dealing  with  it,  and 
presumably  the  essence  of  all  contracts  in  relation  to  its  sale:  Yin- 
cent  V.  Oil  Co.,  165  Pa.  402,  applied.    Kelly  T.  Marshall,  306. 

3.  Equity^Partnership.  The  act  of  May  6,  1891,  P.  L.  41,  entitled 
**  An  act  authorizing  actions  in  assumpsit  by  and  against  joint  owners, 
joint  tenants  and  tenants  in  common,  holding  an  interest  in  and  oper- 
ating any  drilling,  pumping  or  producing  oil  or  gas  well,**  does  not 
apply  to  a  case  involving  the  settlement  of  accounts  between  the  ten- 
ants in  common  of  an  oil  lease,  who  are  also  partners  in  the  business 
of  mining  and  selling  the  oil  produced  from  the  leasehold  estate. 

The  act  of  1891  is  limited  (1)  to  claims  by  strangers  to  the  enter- 
prise, who  furnish  labor  or  materials  to  several  parties  jointly  inter- 
ested, and  (2)  to  a  claim  by  one  of  several  joint  owners  against 
another  joint  owner  whose  share  he  has  paid.  JoknslOB  T.  Prioef 
427. 
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OIL  AND  GAS  LEASE— continued. 

4.  Landlord  and  tenant^Termination  of  lease.  An  oil  and  gas  lease 
was  to  terminate  by  its  own  limitation  two  years  from  its  date;  after 
that  the  lease  was  to  continue  "  as  much  longer  as  oil  and  gas  is  found 
in  paying  quantities  therein  ....  and  should  any  well  produce  gas 
in  sufficient  quantities  to  justify  marketing,  the  lessor  shall  be  paid 
at  the  rate  of  two  hundred  dollars  per  year  for  such  well  so  long  as 
the  gas  therefrom  is  sold.**  Held^  that  after  the  rental  clause  became 
operative  by  the  finding  of  gas  in  paying  quantities,  the  lessee  could 
not  terminate  without  giving  notice  to  the  lessor  of  his  intention  to 
do  so. 

The  mere  cessation  of  the  use  of  gas  from  the  well  did  not  termi- 
nate the  lease  of  its  own  force  and  relieve  the  lessee  from  any  duty  to 
the  lessor.    Double  t.  Heat  &  Light  Co.,  388. 

5.  Lease — Landlord  and  tenant — Forfeiture — Waiver — Declarations — 
Question  for  Jury,  The  lessor  in  an  oil  and  gas  lease  will  not  be  per- 
mitted to  enforce  a  forfeiture  of  the  lease  for  a  delay  of  one  day  in 
the  payment  of  rental,  where  by  his  acts  and  declarations  he  has  lured 
the  lessee  into  the  belief  that  a  forfeiture  will  not  be  enforced  for  so 
short  a  delay. 

Upon  the  evening  of  the  last  day  upon  which  rent  was  to  be  paid 
under  an  oil  and  gas  lease,  the  lessee  went  to  the  lessor's  house  in  the 
evening  and  roused  the  lessor  from  his  bed  to  make  payment  Tlie 
lessee  testified:  *^  I  says  to  him,  I  came  up  to  pay  this  rental.  And 
he  says.  What  brought  you  here  at  this  time  of  night.  I  said  to  him, 
I  thought  you  would  kick  or  something  of  that  kind  if  I  didn^tcome. 
And  he  says.  You  ought  to  have  known  me  better  than  that,  to-morrow 
would  have  done  as  well,  or  something  like  that."  The  second  quar- 
ter was  paid  a  few  days  before  it  was  due.  On  the  third  day  before 
the  third  quarter  was  due  the  lessor  being  at  the  lessee's  bam,  the 
lessee  asked  him  to  wait  until  he  could  go  to  his  house  for  the  money 
to  pay  the  rental.  When  the  lessee  returned  from  the  house  which 
was  a  short  distance  from  the  barn,  the  lessor  had  gone.  The  rent 
was  tendered  the  day  after  it  was  due.  The  lessor  then  declared  a 
forfeiture  of  the  lease.  Held,  that  the  case  was  for  the  jury  under 
proper  instructions  to  determine  whether  the  acts  and  declarations  of 
the  lessor  were  calculated  to  lead,  and  did  lead  the  lessee  into  a  day's 
default,  and  whether  by  such  acts  and  declarations  he  had  not  waived 
his  right  to  forfeit  the  lease  for  the  ground  stated.  Stelner  r.  Marks, 
400. 

PARTNERSHIP. 

1.  Equity — Discovery — Accounts — Oil  lease.  Where  plaintiffs  and 
defendants  are  the  owners  as  tenants  in  common  of  an  oil  lease,  and 
are  also  partners  in  the  machinery  and  appliances  for  developing  the 
oil,  and  in  the  business  of  mining  and  selling  the  oil  produced  from 
the  well,  and  both  parties  have  expended  money  upon  the  enterprise, 
but  defendants  refuse  to  furnish  to  plaintiffs  any  statement  of  their 
expenditures,  plaintiffs  have  a  standing  in  equity  for  discovery,  and 
for  a  settlement  of  accounts.    Johnston  t.  Price,  427. 
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PARTNERSHIP— continued. 

2.  Limited  partnership  associations  under  act  qf  June  2,  1874— 5h5- 
ciency  qf  schedule.  Where  an  existing  business  is  the  basis  of  a  lim- 
ited partnership  association  under  the  act  of  June  2,  1874,  P.  L.  271, 
the  law  does  not  require  in  the  schedule  minute  specification  of  details 
that  may  change  from  day  to  day.  Certainty  to  a  fair  business  intent 
is  the  safe  practical  criterion. 

Where  the  articles  of  association  under  a  limited  partnership  asso- 
ciation under  the  act  of  June  2,  1874,  set  forth  the  names  of  the  per- 
sons contributing  property,  and  the  amount  contributed  by  each,  and 
an  itemized  statement  of  the  property  contributed  is  attached  to  the 
articles,  tliere  is  a  sufficient  compliance  with  the  statute,  although  the 
itemized  statement  of  property  is  not  signed  by  the  parties.  Electric 
Co.  T.  Weber,  635. 

3.  Power  qf  partners  to  sign  firm  name-^Evidence.  If  one  partner 
sign  and  seal  an  instrument  in  the  firm  name,  with  the  assent  of  the 
other,  the  latter  is  as  much  bound  as  if  he  had  signed  and  sealed  it 
himself,  and  his  assent  can  be  proved  by  any  of  the  usual  modes  of 
evidence. 

If  a  partner  knows  and  assents  to  the  signing  of  a  judgpoient  note 
in  the  firm  name  by  his  copartner,  he  is  bound  by  it;  and  if  he  is 
ignorant  of  the  giving  of  the  note  at  the  time,  but  he  subsequently 
assents  to  it,  he  is  also  bound.    Miller  r.  Glass  Wks«,  70. 

PIPE  LINE  COMPANIES. 

Common  carriers— Agents,  A  pipe  line  company  is  a  common  car- 
rier bound  to  receive  and  transport,  for  all  persons  alike,  all  goods 
intrusted  to  its  care,  and  is  not  in  any  sense  to  be  deemed  an  agent 
for  the  persons  committing  oil  to  its  care,  with  power  either  to  affect 
by  its  acts  or  declarations,  the  rights  of  customers,  or  to  conserve  the 
litigated  claims  or  rights  of  customers  as  between  them  and  other 
persons. 

Where  a  pipe  line  company  receives  oil  from  land  in  the  possession 
of  the  consignor,  it  is  bound  to  deliver  the  oil  to  the  consignor, 
although  the  oil  is  claimed  by  another  person  who  was  formerly  in 
possession  of  the  land  and  had  delivered  oil  from  the  land  to  the  pipe 
line  company.    Qiffln  r.  Pipe  Line,  580. 

PLEADING. 

1.  Mechanic'' s  lien — Drfects  in  claim — Question  for  jury.  Where  the 
pleas  to  a  scire  facias  sur  mechanic's  lien  are  non  assumpsit,  set-off, 
payment  with  leave  etc.,  no  issue  can  be  raised  for  the  Jury  on  the 
formal  deficiencies  of  the  claim,  as  such  deficiencies  are  questions  of 
law,  and  should  be  raised  by  demurrer  or  by  motion  to  strike  off  the 
claim. 

Pleading  to  a  scire  facias  operates  as  a  widver  of  defects  as  to  dates 
in  the  lien.    Klinefelter  T«  Banm,  652. 

PRACTICE,  C.  P. 

1.  Action — Parties — TcTiants  in  common.  Four  tenants  in  common 
joined  in  a  mortgage  for  the  benefit  of  one  of  their  number  upon  his 
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promise  to  protect  them  from  loss.  The  premises  were  afterwards 
sold  for  the  debt,  and  the  then  cotenants  joined  in  an  action  to  recover 
their  loss.  Held,  that  the  joinder  was  proper  if  the  promise  was  made 
to  them  as  cotenants.    Steele  t«  MeOlUy  100. 

2.  Affidavit  cf  drferise.  Evasive  affidavit  in  an  action  of  assumpsit 
on  a  subscription  to  a  corporation.  Colnmbna  Land  Co.  t.  MeNally^ 
158. 

8.  Affidavit  qfdrfense.  Sufficiency  of  affidavit  when  denying  alleged 
performance  of  a  contract.    Lane  T.  Sand  Co*^  252. 

4.  AmendmentB — Parties— PartnerBhip-^oint  tart  feasors.  Hlle- 
man  r.  Distilling  Co.,  323. 

5.  Change  qf  venue.  Refusal  of  change  of  venue  Is  not  reviewable 
by  the  Supreme  Court  except  for  abuse  of  discretion  by  the  lower 
court    Jessop  Y.  iTory,  44. 

6.  Evidence — Motion  to  withdraw  evidence — Testimony  partly  incom- 
petent.  Where  a  motion  is  made  to  withdraw  evidence  from  the  con- 
sideration of  the  jury,  if  a  part  of  the  testimony  is  incompetent,  and 
a  part  of  it  competent,  the  motion  must  be  confined  to  the  objection- 
able part 

The  court  is  not  bound  to  strike  out  evidence  admitted  without 
objection,  when  the  fact  upon  which  its  exclusion  is  claimed  was 
known  to  the  opposite  party  when  the  evidence  was  given.  Elfert  T« 
Lytle,d56. 

7.  Exception — Appeal.  To  sustain  an  appeal  from  an  order  of  tlie 
court  below  refusing  to  enter  judgment  for  want  of  a  sufficient  affida- 
vit of  defense,  an  exception  must  be  taken  to  the  order  as  required  by 
the  act  of  April  18,  1874,  P.  L.  64.  Secarity  Loan  Assn.  t.  Andcr- 
son,  S06. 

8.  Exception  to  commissioner's  report.    Mosgrave  T.  Dickson^  629. 

9.  Judgment — Cor^fession  qf  judgment — Partnership.  The  duty  of 
the  prothonotary  in  entering  a  judgment  by  confession  on  a  warrant 
of  attorney,  under  the  act  of  February  24,  1806,  is  to  enter  it  **  against 
the  person  or  persons  who  executed  the  same,**  but  this  does  not 
restrict  him  to  the  name  or  names  appearing  in  full  on  the  face  of  the 
warrant 

Where  a  judgment  note  has  been  signed  with  a  firm  name  which 
does  not  disclose  the  individual  names  of  the  partners,  the  plaintiff 
may  file  a  formal  declaration  against  the  partnership  by  its  title,  nam- 
ing the  Individual  members,  and  judgment  may  be  thus  confessed  and 
entered  by  the  prothonotary  in  this  form.    Miller  r.  Glass  Works,  70. 

\0.  Judgmentr-Opening  Judgment — Appeals.  The  court  of  common 
pleas  in  discharging  a  rule  to  open  a  judgment  should  always  file  an 
opinion  setting  forth  at  least  briefly  its  findings  of  fact,  and  the 
grounds  of  its  decision.    Gamp  r.  €K>odwiny  276. 

11.  Judgment — Rule  to  open — Equitable  powers — Bill  of  review. 
Silberman  ft  Co.  t.  Shnklansky,  77. 

12.  Service  qf  process.  Foreign  insurance  company  doing  business 
in  this  state.  Act  of  March  21,  1849,  P.  L.  216.  Fnlton  T.  Motaal 
Aceident  Assoeiatlon^  117. 

'  13.  Trial'-Admission  qf  evidence.    Where  a  party  opposing  the  ad- 
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mission  of  evideiioe  enumerates  his  objections,  all  that  are  not  enu- 
merated are  waived :  Lovett's  £xrs.  v.  Mathews,  24  Pa.  330.  Messmore 
T.  Morrison,  300. 

14.  Trial— Evidence,  If  there  are  seyeral  facts  in  dispute  and  the 
establishment  of  all  of  them  is  essential  to  the  maintenance  of  the 
suit,  the  defendant  who  questions  the  sufficiency  of  the  eridence  to 
support  the  plaintifiTs  claim  as  to  one  of  them  ought  in  his  request 
for  instructions  to  designate  the  fact  to  which  his  contention  applies. 
Campbell  t.  Aocident  Assn.,  561. 

15.  Trial— Jury— 'BequcMt  far  instructions.  Where  the  jury  request 
further  instructions,  and  the  judge  reads  a  portion  of  the  testimony 
and  gives  some  further  instructions,  and  the  jury  state  that  their  ques- 
tion is  sufficienUy  answered,  the  party  losing  the  verdict  has  no  ground 
for  complaint  If  he  thought  the  part  of  the  testimony  read  was  an 
inadequate  i-esponse  to  the  jury's  request  he  should  have  asked  for 
the  reading  of  such  other  part  as  he  thought  relevant  and  material. 
Miller  T.  Glass  Works,  70. 

PRACTICE,  EQUITY,  see  Equity. 

PRACTICE,  S.  C. 

1.  A^udicated  cases  as  precedents.  In  determining  whether  a  con- 
clusion of  law  in  an  adjudicated  case  is  a  precedent  in  a  subsequent 
one,  the  value  of  the  first,  usually,  is  measured  by  its  similarity  or 
dissimilarity  to  the  second  in  its  controlling  facts;  the  conclusion,  to 
be  of  any  value  as  a  precedent,  must  be  taken  as  applicable  to  the 
facts  as  assumed  by  the  court;  they,  as  concerns  the  judgment,  are 
the  facts,  and  whether  existing  or  nonexisting,  either  prompt  Or  com- 
pel the  conclusion  of  law  that  determines  the  judgment  Toders  T« 
Amwell  Township,  447. 

2.  Assignment  of  error — Exception — Evidence.  An  assignment  of 
error  to  the  admission  of  papers  will  not  be  considered  where  the  rec- 
ord shows  that  there  was  no  exception  taken,  bill  sealed,  or  objection 
made  to  the  admission  of  the  evidence  at  the  trial.  Green  ft  Co*  T. 
Thompson,  609. 

3.  Assignments  of  error — Verdict  against  evidence.  An  assignment 
of  error  that  a  verdict  is  against  the  evidence  raises  a  question  which 
is  for  the  court  below  on  a  motion  for  a  new  trial,  and  will  not  be  con- 
sidered by  the  Supreme  Court    McBride  r*  Binard,  542. 

4.  Evidence — Promissory  note.  After  two  trials  of  a  case  in  the 
court  below  without  a  suggestion  in  any  form  that  the  execution  of 
the  note  in  suit  by  the  defendant's  intestate  was  not  sufficientiy 
proved,  his  representative  has  no  standing  to  raise  the  question  on 
appeal.    Messmore  t.  Morrison,  300. 

5.  Exception— Affidavit  of  defense— Appeal.  To  sustain  an  appeal 
from  an  order  of  the  court  below  refusing  to  enter  judgment  for  want 
of  a  sufficient  affidavit  of  defense,  an  exception  must  be  taken  to  the 
order  as  required  by  the  act  of  April  18,  1874,  P.  L.  64. 

This  act  was  intended  to  reach  only  clear  cases  of  error  in  law,  and 
the  Supreme  Court  will  not  consider  an  appeal  under  the  act  where 
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at  most  there  is  merely  a  doubt  as  to  the  oorrectness  of  the  decisions 
of  the  lower  court.    Se^arity  Loan  Assn.  r.  Anderson,  805. 

6.  NegHgence-^Damagea— Trivial  error  in  charge.  On  an  appeal 
from  a  judgment  on  a  verdict  in  favor  of  plaintiff  in  an  accident  case, 
the  Supreme  Court  will  not  carry  over  an  en'or  in  disregarding  the 
weight  of  the  evidence  by  the  jury  and  coui*t  below,  and  graft  it  on  an 
assignment  relating  to  tlie  question  of  damages,  although  the  instruc- 
tion on  the  question  of  damages  is  not  beyond  criticism.  Baker  v« 
Irish,  528. 

7.  Practice^  C  P. — Exception  to  commissioner's  report — Assignment 
of  error.  Where  an  answer  is  filed  to  a  petition  for  subrogation  deny- 
ing that  the  debt  has  been  paid  in  full,  and  the  case  is  referred  to  a 
commissioner  who  reports  in  favor  of  subrogation  without  noticing 
the  averment  of  the  answer,  and  the  report  is  sustained  by  the  court 
without  taking  into  consideration  the  averment  of  the  answer,  and  the 
omission  is  made  the  subject  of  an  exception  to  the  report  and  also  of 
an  assignment  of  error,  the  Supreme  Court  is  bound  to  consider  the 
question,  although  its  importance  may  have  been  an  afterthought 
Mnsgrave  v.  Dickson,  629. 

8.  Record — Answer  to  points.  Where  on  an  appeal  to  the  Supreme 
Court,  the  record  shows  a  point  and  an  answer  thereto  reduced  to 
wilting  by  the  lower  court,  and  the  point  and  answer  are  assigned  as 
error,  the  point  and  answer  will  be  considered  a  part  of  the  record, 
although  the  reporter's  notes  and  the  statement  of  the  court  below  on 
a  motion  for  a  new  trial,  indicate  that  the  point  was  not  read  to  the 
jury,  and  the  instruction  embodied  in  it  was  shown  by  the  record  not 
to  have  been  given  to  the  jury  in  the  general  charge.  Kurtz  r*  Hoke, 
165. 

9.  Review — Harmless  error.  The  Supreme  Court  will  not  reverse  for 
harmless  eiTor.    Patterson  r.  Nataral  Gas  Co.,  554. 

PRESCRIPTION. 

1.  Ways — Uninclosed  tooodland— Continuity  qf  user — Act  qf  April 
25,  1805,  P.  L.  572.    Kortz  T.  Hoke,  165. 

PRINCIPAL  AND  AGENT. 

1.  Deed,  Evidence  to  support  cancellation  of  a  deed  improperly 
made  to  an  agent  for  land  belonging  to  his  principal.  Coke  Co.  T. 
Bnrk,  53. 

2.  Insurance — Mutual  fire  insurance — Misrepresentation  hy  agent — 
Avoidance  of  contract,    Ins.  Co.  T.  Oberholizer,  223. 

3.  Landlord  and  tenant — Assignment  of  lease,  A  principal  cannot 
secure  the  benefit  of  a  contract  and  repudiate  the  means  by  which  its 
execution  was  induced.  In  such  a  case  knowledge  on  the  pai*t  of  the 
agent  employed  by  the  lessor  to  rent  premises  for  him  will  be  imputed 
to  the  lessor.    Heckman's  Est.,  185. 

PRINCIPAL  AND  SURETY. 

1.  Bail  bond--AcknoioledgmentSvidence,    Com.  v.  Hlckey,  39. 

2.  Subrogation—Partial  payment— Equity,    Subrogation  rests  upon 
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purely  equitable  grouuds,  and  will  not  be  enforced  against  superior 
equities.  Unless  the  surety  pays  the  debt  in  full  he  is  not  entitled  to 
subrogation,  and  until  this  is  done  the  creditor  will  be  left  in  full  pos- 
session and  control  of  the  debt  and  the  remedies  for  its  enforcement. 
The  settle(nent  of  an  account  between  a  surety  and  the  debtor  fijses 
the  amount  of  the  liability  of  the  latter  and  the  extent  of  the  right  to 
indemnity,  but  it  does  not  affect  the  right  of  subrogation,  which  is 
never  allowed  to  the  prejudice  and  injury  of  the  creditor.  Masgrare 
T.  Diekson,  629. 

PROMISSORY  NOTE. 

1.  Form  of—Consideration—Seal—IntereBt,  A  promissory  note  under 
seal  was  as  follows:  *^  For  value  received  five  thousand  dollars  to  pay 
A.  M.  or  order  five  thousand  dollars  with  interest  at  the  rate  of  six 
per  cent  without  defalcation  or  stay  of  execution."  Htld  (1)  tliat  the 
instrument  imported  an  undertaking  by  the  maker  for  value  received 
to  pay  A.  M.  or  order  the  sum  mentioned  in  it;  (2)  that  interest  should 
be  computed  from  the  date  of  the  note.    Messmore  T«  MorriMNiy  300. 

2.  Maturity  qf— Demand— Action,  A  promissory  note  which  men- 
tions no  time  of  payment  is  due  forthwith,  and  an  action  may  be 
maintained  against  the  maker  witliout  any  demand.  Messmore  t. 
Morrison,  300. 

PROTHONOTARY;  see  Public  Officers. 

PROXIMATE  CAUSE. 

1.  Municipal  law  —  Negligence— Township  —  Bridges.  Absence  of 
guard  rails  held  to  be  proximate  cause  of  an  injury  where  a  horse 
having  crossed  the  bridge  had  been  stopped  some  feet  beyond  and 
taking  fright  had  backed  onto  and  off  the  bridge.  Toders  t.  Amwell 
Township,  447. 

2.  Common  carrier^Negligence— Fire— Remote  and  proximate  cause, 
A  freight  car  loaded  with  twine,  which  arrived  in  the  evening,  was 
run  by  the  defendant  railroad  company  on  a  track  in  the  company's 
yard  to  a  point  three  feet  from  an  alley,  to  be  ready  for  unloading  in 
the  morning.  Duiing  the  night  a  fire  broke  out  in  a  building  across 
the  alley.  The  building  did  not  belong  to  the  defendant,  and  it  had 
no  control  over  the  cause  of  the  fire.  The  car  caught  fire  and  the 
contents  of  the  car  and  the  car  itself  were  partially  destroyed.  The 
whole  would  have  been  burned  if  the  company's  employee  had  not 
immediately  after  the  fire  broke  out  run  the  car  out  of  reach  of  the 
flames,  and  put  out  the  fire.  The  evidence  showed  that  the  car  door 
was  open  for  a  space  of  about  ten  inches  at  the  Ume  the  fire  broke 
out,  and  probably  through  this  opening  sparks  from  the  burning 
building  set  fire  to  the  twine.  The  bill  of  lading  provided  that  the 
caiTier  should  not  be  liable  for  loss  by  fire.  JJeld,  that  under  the 
undisputed  evidence  it  was  for  the  court  to  say  as  a  matter  of  law  that 
the  defendant  company  was  not  guilty  of  any  negligence  which  was 
the  proximate  cause  of  the  loss.    Scott  ft  Co*  T.  Ry«  Co.,  046. 
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1.  County  auditors — Filing  report^Appeals — Computation  of  time. 
County  auditora  who  do  not  file  their  report  with  the  prothonotary 
may  be  compelled  to  do  so  by  writ  of  mandamus,  but  until  the  report 
is  filed  by  them  it  remains  in  their  own  hands,  and  under  their  own 
control,  and  no  other  person  who  may  obtain  possession  of  it  has  any 
right  to  represent  them,  or  to  act  for  them  in  regard  to  it. 

Where  county  auditors  deposit  their  report  with  the  prothonotary 
and  cause  it  to  be  marked  ** filed"  with  the  date  inclosed  thereon, 
they  have  done  their  duty.  If  the  prothonotary  retain  the  report 
three  months,  and  an  attorney  i\t  law  then  obtains  possession  of  it 
from  the  prothonotary,  and  presents  it  in  open  court  and  obtains  an 
ex  parte  order  directing  it  to  be  filed,  the  time  within  which  an  appeal 
may  be  taken  from  the  report  is  to  be  computed  from  the  date  when 
the  report  was  filed  by  the  auditors  with  the  prothonotary,  and  not 
from  the  date  of  the  ex  parte  order  of  court.  Armstrong  County  y« 
McKee^  64. 

2.  County  auditors — Settlement  qf  treasurer's  account — ConcluHite- 
.    ness  of  settlement — Res  judicata.    Under  the  act  of  April  15,  1834, 

P.  L.  545,  relating  to  the  settlement  of  accounts  by  county  auditors, 
the  special  tribunal  created  by  the  act  is  exclusive  of  all  others,  and 
its  decision  if  not  appealed  from  is  final  and  conclusive,  and  cannot  be 
opened  for  the  correction  of  errors,  or  again  inquired  into  by  the  audi- 
tors or  by  the  court. 

Wliere  the  county  auditors  have  audited  the  accounts  of  the  county 
treasurer  and  have  filed  their  report,  and  the  treasurer  takes  no  appeal, 
but  promptly  pays  the  amount  charged  against  him,  county  auditors 
cannot  snbsequenty  reexamine  his  accounts,  and  the  fact  that  the 
treasurer  in  obedience  to  a  notice  from  the  auditors  appears  before 
them  with  his  books  and  submits  them  to  a  second  examination,  in 
consequence  of  which  the  auditors  file  a  second  report  charging  him 
with  additional  sums,  will  not  estop  the  treasurer  from  setting  up  the 
conclusiveness  of  the  first  report.    Westmoreland  Co*  T*  Fisher^  317. 

3.  Prothonotary — Duty  of  to  inspect  record  in  issuing  testatum  ft,  fa, 
— Negligence,  Where  a  judgment  note  contains  a  waiver  of  exemp- 
tion, and  the  prothonotary  in  issuing  an  alias  testatum  fieri  facias 
upon  the  judgment  entered  on  the  note,  neglects  to  note  in  the  writ 
such  waiver,  and  the  defendant  claims  the  exemption,  and  nothing  is 
made  on  the  execution,  the  prothonotary  is  liable  to  the  plaintiff  for 
the  loss.    Wilson  t.  Amoldy  204. 

4.  Receiver  of  taxes  for  the  city  of  Philadelphia— Statutes— Acts  of 
February  2, 1854,  sec,  40,  and  April  18,  \^1— Elections — Municipalities, 
The  act  of  April  18,  1867,  P.  L.  1209,  which  declares  that  the  words 
"the  next  city  election"  in  the  act  of  February  2,  1854,  sec.  40,  P.  L. 
44,  shall  be  construed  to  mean  "  the  election  at  which  the  qualified 
voters  would  in  accordance  with  existing  laws  elect  a  successor  in 
office  had  no  vacancy  occun*ed  therein,"  is  not  within  the  power  of 
the  legislature  to  enact,  inasmuch  as  it  is  an  attempt  upon  the  part  of 
the  legislature  to  usurp  the  judicial  powers  of  the  court. 

Where  a  vacancy  occurs  in  the  office  of  receiver  of  taxes  for  Phila- 
delphia, and  the  vacancy  is  filled  by  councils  in  accordance  with  the 
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provision  of  the  act  of  February  2, 1854,  the  incumbent  cannot  hold 
for  tlie  unexpired  balance  of  his  predecessor's  term  of  office,  but  only 
until  **  the  next  city  election/*  even  although  at  such  an  election  the 
voters  would  not  ordinarily  under  existing  laws  vote  for  a  receiver  of 
taxes.    Com.  r.  Warwleky  140. 

5.  Recorder  qf  deeds.  Deeds,  mortgages  and  other  instruments  are 
to  be  regarded  as  actually  recorded  from  the  time  when  tliey  were 
actually  received  for  record,  whether  actually  recorded  or  not,  or 
whether  recorded  in  the  wrong  book.    Farabee  T«  McKenihaiiy  234. 

QUESTION  FOR  JURY. 

1.  Banks  and  banking — Depositors — Evidence,  On  the  trial  of  an 
action  against  a  bank,  plaintiff  testified  that  he  sent  a  note,  currency 
and  checks  to  the  bank  inclosed  in  a  letter,  dated  May  24, 1887,  worded 
as  follows:  ** Enclosed  find  note,  currency  $745,  checks  $640,'*  and 
that  on  May  25  he  received  from  the  bank  a  communication  returning 
his  letter  and  promissory  note  only,  which  communication  was  as 
follows:  **  Note  not  endorsed  by  you.  Endorse  and  return."  He  tes- 
tified that  the  currency  and  checks  were  received  by  the  bank,  and 
that  it  had  refused  to  give  him  credit  therefor.  The  bank  denied  that 
it  had  ever  received  currency  or  checks  from  plaintiff,  or  a  letter  on 
May  24,  1887,  but  aveiTcd  that  on  May  14,  1887,  it  received  a  letter 
from  plaintiff  as  follows :  **  Gent.  Enclosed  find  note; "  that  the  bank 
returned  the  note  with  the  communication  offered  by  plaintiff  in  evi- 
dence. The  court  submitted  the  whole  case  to  the  jury,  reserving  the 
question  whether  plaintiff  was  entitled  to  recover,  inasmuch  as  he  had 
made  no  demand  on  the  bank  prior  to  bringing  the  suit  The  jury 
returned  a  verdict  in  favor  of  plaintiff;  the  court  subsequently  entered 
judgment  for  the  defendant  on  the  i)oint  reserved  non  obstante  vere- 
dicto. Held,  reversing  court  below,  that  the  verdict  necessarily  im- 
plied a  finding  by  the  jury  of  each  and  every  material  fact  relied  on 
by  the  plaintiff,  included  the  main  fact  that  the  money  and  checks 
had  been  remitted  to  and  received  by  the  bank  on  or  about  May  24, 
1887,  and  tliat  no  demand  was  necessary.    Miller  T*  Banky  197. 

2.  Contracts — Evidence.  Where  a  contract  in  writing  is  nqt  pro- 
duced at  the  trial,  and  secondary  evidence  of  its  contents  js  given, 
the  question  as  to  what  was  the  written  contract  between  the 
parties,  and  whether  any  part  had  been  omitted  from  the  writing,  by 
fraud,  accident  or  mistake,  is  for  the  jury.    Jessop  T«  Iroryt  44. 

3.  Contributory  negligence.  In  an  action  to  recover  damages  for  the 
death  of  plaintiffs  husband,  the  case  is  for  the  jury,  where  it  appears 
that  the  deceased  approached  a  public  crossing  intending  to  cross  the 
tracks;  that  he  came  to  a  side  track  on  which  stood  two  freight  cai*s; 
that  on  the  main  track  stood  a  coal  train  about  to  move;  that  he 
stopped  on  the  side  track  at  the  end  of  the  freight  cars,  and  looked 
so  far  as  he  could  until  the  freight  train  in  front  of  him  moved  out; 
that  immediately  when  the  la«t  car  of  the  freight  train  had  passed  he 
stepped  out  on  the  main  track,  and  was  struck  and  killed  by  a  locomo- 
tive which  was  following  the  coal  train  about  sixty  feet  behind;  and 
that  the  evidence  as  to  whetlier  the  locomotive  made  a  signal  wa«  con* 
flicting. 
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In  such  a  case  whether  ordinary  care  demanded  that  the  deceased 
wait  longer  behind  the  freight  car,  or  that  he  should  step  out  on  the 
space  between  the  rails,  and  look  up  the  main  track  before  stepping 
on  it,  were  questions  for  the  jury  to  answer  and  not  the  court.  Gray 
T.  Railroad  Co.,  883. 

4.  ISectment — Description — Location  cf  land,    Lulay  T*  Barnes^  381. 

5.  Insurance — Notice  of  injury — Evidence.  Where  defendant  claims 
that  no  notice  of  the  injury  was  sent  within  ten  days  as  required  by 
the  policy,  if  the  plaintiff  swears  positively  in  bis  examination  in  chief 
tJiat  the  notice  was  sent  within  the  ten  days,  the  case  is  for  the  jury, 
although  the  plaintifiTs  testimony  on  cross-examination  is  confused 
and  contradictory.    Campbell  Y«  Aceident  Assn.,  561. 

6.  Land  law — Boundaries — Evidence,  In  a  dispute  oyer  the  bound- 
ary of  a  warrant,  the  case  is  for  the  jury  where  plaintiff  Axes  the 
boundary  by  measurement  from  a  well  established  comer  of  a  neigh- 
boring warrant,  while  defendant  locates  it  by  marks  on  the  ground 
and  by  the  north  line  of  another  warrant  adjoining  on  tlie  south. 
Wilson  T.  Marrin,  30. 

7.  Landlord  and  tenant — Oil  and  gas  lease — Foffeiture — Waiver, 
When  declarations  of  landlord  will  constitute  a  waiver  of  right  to  for- 
feit lease.    Steiner  r.  MarkSy  400. 

8.  Life  insurance — Materiality  qf  misrepresentation  as  to  cause  of 
death  of  parents — Consumption — Medical  belief,  Weber  J.  Insurance 
Co.,  111. 

9.  Negligence — Boroughs — Obstruction  for  purpose  qf  improvements. 
The  temporary  obstruction  of  the  public  streets  for  purposes  of  im- 
provement, if  a  reasonable  necessity  exists  therefor,  is  not  unlawful, 
and  the  municipality  is  not  answerable  in  damages  for  permitting 
such  obstiniction;  but  whether  this  obstruction  is  reasonably  neces- 
sary is  a  question  of  fact  for  the  jury.  Vrazier  T.  Bntler  Boroogli, 
407. 

10.  Negligence  —  ContribtUory  negligence  —  Excavation  in  streets  — 
Running  on  cartway — Running  to  a  Hre,  A  water  company  made  an 
excavation  in  the  cartway  of  a  street  to  repair  a  water  pipe.  The  re- 
pair was  completed  on  the  same  day,  but  the  excavation  was  not  filled 
up.  The  excavation  was  guarded  by  barrels,  and  planks  placed  on  the 
top  of  the  barrels,  and  extending  to  a  dirt  pile.  On  the  evening  of 
the  second  day  after  the  excavation  had  been  made,  plaintiff  in  run- 
ning to  a  fire  struck  one  of  the  planks,  which  gave  way,  and  plaintiff 
was  precipitated  into  the  excavation,  suffering  serious  personal  in- 
juries. The  nearest  light  to  the  excavation  was  a  street  lamp  about 
sixty-one  yards  distant.  The  pavement  opposite  the  excavation  was 
being  repaired,  and  was  in  bad  condition,  and  this  was  known  to 
plaintiff.  Held^  that  the  question  of  defendant's  negligence  and  plain- 
tiff's contributory  negligence  was  for  the  jury.  Douglass  T«  Water 
Co.,  435. 

11.  Negligence — Evidence — Cor\fiict  of  evidence.  In  an  action  by  a 
boy  sixteen  years  of  age  to  recover  damages  for  personal  injuries  sus- 
tained while  descending  in  an  elevator  in  defendant's  building,  plain- 
tiff testified  that  he  boarded  the  elevator  on  the  eighth  floor,  and 
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desired  to  stop  at  the  third  floor,  that  the  eleyator  oondaotor  stopped 
the  elevator  half  a  foot  below  the  landing  of  the  third  floor,  tlirew 
open  the  door,  and  as  plaintiff  was  in  the  act  of  stepping  out,  dropped 
it  suddenly,  catching  plaintiff's  leg  between  the  transom  and  floor. 
The  conductor  contradicted  this,  and  testified  that  plaintiff  threw 
open  the  door,  and  attempted  to  jump  out  while  the  elevator  was  in 
motion*  One  of  the  two  passengers  testified  that  he  did  not  know 
who  opened  the  door,  but  that  he  heard  tlie  crash  before  the  elevator 
stopped.  The  other  passenger  testified  that  he  was  sitting  on  a  stool 
closely  examining  a  time  table,  when  he  heard  a  crash,  and  he  tliought 
there  was  no  stop  at  the  third  floor.  Held,  that  the  case  was  for  the 
jury. 

In  a  negligence  case  where  the  weight  of  the  evidence  is  against  the 
plaintiff,  it  is  not  improper  for  the  judge  to  call  the  attention  of  the 
jury  to  this  fact,  but  he  is  not  bound  to  do  so.    Baker  T.  Irishy  528. 

RAILROAD. 

1.  Contract — Revocation  of  contract,  A  railroad  company  which 
entered  into  a  contract  with  a  landowner  by  which,  in  consideration  of 
a  right  of  way,  the  company  agreed  to  employ  the  landowner  and  pay 
him  a  salary  as  station  agent  at  a  station  to  be  built  by  the  landowner 
on  his  own  land,  cannot  revoke  the  contract  in  part  by  instituting  pro- 
ceedings to  condemn  the  station  lot,  and  at  the  same  time  retain  the 
right  of  way,  which  was  the  main  consideration  for  the  contract.  The 
contract  is  entire  and  must  be  performed  or  rescinded  as  a  whole. 

The  railroad  company  must  in  such  a  case  be  required  to  elect 
whether  it  will  pay  for  its  right  of  way  and  other  privileges  as  it 
agreed  to,  or  by  rescinding  the  contract  and  proceeding  under  the 
right  of  eminent  domain.    Semple  ?•  Railroad  Co«f  869. 

2.  Negligence — Grade  crossing — 8top^  look  and  listen — Contributory 
negligence.  When  a  question  for  the  court  and  when  for  tlie  jury. 
Gray  r.  Railroad  Co.f  383. 

3.  Street  railways — Rules  and  regulations — Negligence — Standing  on 
platform — Sljection  of  passenger.  A  rule  of  a  passenger  ndlway  com- 
pany forbidding  passengers  to  stand  on  the  platform  when  there  is 
room  inside  the  car,  is  a  reasonable  regulation. 

While  cases  may  arise  in  which  such  a  rule  could  not  be  reasonably 
enforced,  or  an  immediate  compliance  with  it  required,  the  necessity 
for  the  enforcement  of  the  rule  is  not  to  be  determined  by  the  pas- 
senger, but  by  the  conductor. 

A  passenger  on  a  street  railway  car  has  no  right  to  complain  of  the 
enforcement  of  a  reasonable  rule  by  the  conductor,  unless  he  has  stated 
to  the  conductor  an  adequate  reason  for  its  suspension  in  his  case. 

A  rule  of  a  street  railway  company  forbade  passengers  to  stand 
upon  the  platform  when  there  was  room  inside  the  car.  Plaintiff,  a 
passenger  upon  a  cai*  while  standing  upon  the  platform,  was  requested 
by  the  conductor  to  go  into  the  car  where  there  was  room.  He  refused 
to  do  so,  saying  that  **  he  was  not  going  far  enough  to  go  in,*'  and  that 
*'  it  was  not  worth  while  to  go  in."  When  asked  by  the  conductor 
how  fai'  he  was  going  his  only  reply  was  **  not  far.**    During  the  con- 
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troversy  he  rode  some  distance,  and  tlien  he  was  put  off  the  car,  and 
immediately  attempted  to  board  it  again.  While  he  was  attempting 
to  get  on  the  car,  the  conductor  held  his  foot  in  a  position  to  push 
tlie  plaintiff  away  from  the  platform,  but  plaintiff  stated  that  he  was 
not  struck  or  kicked.  Held,  tliat  the  plaintiff  was  not  entitled  to  re- 
cover damages  from  the  railroad  company.  McMillan  T.  Railway 
Co.,  528. 

REAL  ESTATE  BROKER, 

1.  Commission  for  sale  of  oil  and  gas  leasehold.  Commission  not 
allowed  after  witJidrawal  of  property  on  expiration  of  a  time  limit 
and  a  subsequent  sale  by  the  owner  at  a  slightly  higher  price  to  broker's 
customer.    Kelly  y.  Marshall^  306. 

RECEIVERS. 

1.  Insurance  Co, — Assessments — Defenses,  Where  a  court  of  com- 
petent jurisdiction  has  appointed  a  receiver  of  a  mutual  insurance 
company  and  authorized  him  to  levy  an  assessment,  and  he  has  sued 
a  member  of  the  association  for  such  assessment,  such  member  cannot 
set  up  as  a  defense  objections  to  the  incorporation  and  entry  into 
business  of  the  company,  its  failure  to  comply  with  the  requirements 
of  the  insurance  department,  and  the  purposes  and  necessity  of  the 
assessment  authorized  by  the  court. 

While  in  such  a  case  the  order  of  the  court  is  conclusive  upon  the 
validity  and  the  amount  of  the  assessment,  it  does  not  touch  the  lia- 
bility of  the  defendant  to  pay,  nor  conclude  him  as  to  defenses  upon 
individual  grounds,  and  therefore  an  affidavit  of  defense  is  good  which 
avers  that  defendant  was  never  a  member  of  tlie  company  because  his 
application  for  and  acceptance  of  the  policy  were  induced  by  fraud  on 
the  part  of  the  company's  agent;  that  no  equities  in  other  parties  have 
intervened  which  require  him  to  be  held ;  and  that  the  losses  for  the 
payment  of  which  assessments  were  levied  occurred  before  defend- 
ant's policy  was  taken  out.    Fire  Ins*  Co*  T*  Boggs^  01. 

RECORDER  OF  DEEDS,  see  Public  Officers. 

REPLEVIN. 

1.  Fraud — Exchange  of  real  estate  for  personal  property — Delivery  of 
possession.  In  an  action  of  replevin  to  recover  a  stock  of  store  goods 
it  appeared  that  defendant  had  agreed  in  writing  to  exchange  his 
stock  of  goods  for  certain  real  estate  belonging  to  the  plaintiff.  De- 
fendant claimed  that  plaintiff  had  been  gniHty  of  fraudulent  misrep- 
resentations as  to  the  value  of  the  real  estate,  and  that  by  these 
misrepresentations  he  was  induced  to  make  the  contract.  The  evi- 
dence was  conflicting  as  to  whether  the  defendant  had  actually  deliv- 
ered possession  of  the  stock  of  goods  to  plaintiff.  Both  the  question 
of  fraud  and  the  question  of  delivery  of  possession  were  submitted  to 
the  jury  in  an  adequate  charge,  and  a  verdict  was  rendered  for  plain- 
tiff. Held,  that  defendant  could  not  have  been  injured  by  refusal  of 
a  point  to  the  effect  that  a  party  has  a  legal  right  to  refuse  perform- 
ance of  a  contract  wliich  he  thinks  was  induced  by  fraud. 
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In  such  a  case  it  is  proper  to  instruct  the  jury  that  their  yerdict 
should  be  for  defendant,  unless  he  voluntarily  and  without  trick  or 
artifice  practiced  upon  him  delivered  possession  of  the  goods,  intend- 
ing at  the  time  to  invest  plaintiff  with  the  ownership  thereof  absolutely 
and  unconditionally.    Glass  t*  Baaif  olf  f  655. 

KES  ADJUDICATA. 

1.  Accounts — Payments,  In  an  action  to  recover  a  balance  due 
upon  mercantile  transactions  extending  over  a  period  of  four  years,  it 
appeared  that  during  this  time  three  notes  had  been  given  by  defend- 
ant to  plaintiffs  to  apply  on  the  account  generally,  not  to  cover  spe- 
cific items  of  charge,  or  to  include  the  whole  amount  then  due.  The 
first  two  notes  were  paid.  Payment  of  the  third,  which  was  a  judg- 
ment note  for  two  hundred  and  fifty  dollars,  was  refused  on  the  ground 
of  want  of  consideration.  On  a  feigned  issue  to  determine  the  validity 
of  the  judgment  entered  upon  this  note,  there  was  a  verdict  for  plain- 
tiffs for  one  hundred  and  twenty  dollars.  After  the  date  of  the  third 
note  defendant  continued  to  purchase  goods  from  plaintiffs.  Plain- 
tiffs sought  to  establish  their  claim  in  the  present  action  by  proof  of 
the  whole  account  from  the  beginning,  conceding  a  credit  of  two  hun- 
dred and  fifty  dollars,  the  amount  of  the  third  note,  although  one 
hundred  and  twenty  dollars  only  had  been  paid  upon  it.  Ueldy  that 
neither  party  could  retry  the  questions  involved  in  the  feigned  issue, 
but  as  there  could  not  have  been  a  recovery  at  the  trial  of  the  feigned 
issue  for  charges  in  the  account  after  the  date  of  the  note,  there  was 
no  adjudication  as  to  them,  and  as  to  them  plaintiffs  were  entitled  to 
recover.    Maloney  j.  Bariletty  284. 

2.  County  auditors.  Conclusiveness  of  settlement  of  treasurer's 
account    Westmoreland  Co.  r.  Fisher,  317. 

ROAD  LAW. 

1.  Boroughs — Streets — Change  qf  grade — Failure  to  agree  with  owner 
as  to  damages.  Under  the  act  of  May  24,  1878,  P.  L.  129,  relating  to 
change  of  grade  of  streets  in  boroughs  if  there  is  an  actual  failure  to 
agree  with  a  landowner  as  to  damages,  from  any  cause,  not  necessa- 
rily as  the  result  of  an  abortive  attempt  to  agree,  it  is  enough  to  jus- 
tify a  recovery.  The  mere  absence  of  consent  of  the  owner  to  the 
change  is  of  itself  alone  sufficient  to  enable  a  recovery. 

A  petition  under  the  act  of  May  24,  1878,  averring  that  the  change 
of  grade  ^^  was  made  without  the  consent  of  the  petitioner,  and  that 
no  compensation  for  the  injury  inflicted  upon  his  property  by  reason 
thereof  has  been  agreed  upon  by  tlie  said  borough  and  the  petitioner,*' 
contains  a  sufficient  averment  to  give  the  coui*t  full  jurisdiction  to 
entertain  the  petition.    Seaman  T.  Washington  Borongh,  467. 

2.  Change  of  grade — Appeals — Act  of  June  13,  1874.  Under  the  act 
of  June  13,  1874,  P.  L.  283,  which  gives  an  appeal  to  the  common  pleas 
in  all  cases  of  the  assessment  of  damages  for  property  taken,  injured 
or  destroyed,  and  directs  that  such  appeal  should  be  taken  *'  within 
thirty  days  from  tlie  ascertainment  of  the  damages,  or  the  filing  a 
report  thereof  in  court,**  the  time  within  which  the  appeal  must  be 
filed  is  thirty  days  from  the  filing  of  the  report 
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The  Aling  of  exceptions  to  the  report  of  yiewers  has  nothing  to  do 
\?ith  the  right  of  appeal.  That  right  can  only  be  exercised  according 
to  the  terms  in  which  it  is  given.  The  hearing  of  the  exceptions  can 
go  on  and  be  completed  before  the  case  is  actually  tried  and  if  the 
exceptions  are  decided  favorably  to  the  appellant  so  as  to  defeat  the 
proceeding,  no  trial  will  be  necessary.  If  otherwise  the  tri&l  can  then 
proceed.  There  was  therefore  no  inconsistency  in  filing  exceptions 
to  the  report  of  the  viewers  and  at  the  same  time  entering  an  appeal 
to  the  common  pleas  under  the  act  of  June  13,  1874,  P.  L.  283.  Bow- 
ers T.  Braddook  Borough,  596-605. 

3.  Statutes — Repeal — Repugnancy — Acta  of  May  24, 1878,  and  May  16, 
ISdl— Change  qf  grade  in  borough.  The  act  of  May  24,  1878,  P.  L.  129, 
entitled  **An  act  for  appointing  viewers  to  assess  damages  where 
streets  and  alleys  are  changed  in  grades  or  location  in  the  several 
boroughs  of  this  commonwealth,^'  is  not  repealed  by  the  act  of  May  16, 
1891,  P.  L.  75. 

The  act  of  May  24, 1878,  provides  a  remedy  for  the  individual  citizen 
in  the  single  case  of  changing  or  altering  grades,  whereas  the  act  of 
May  16,  1891,  provides  comprehensively  for  proceedings  intended  to 
be  instituted  by  municipalities  chiefiy,  in  all  cases  of  laying  out,  open- 
ing, widening  and  extending  streets,  alleys  and  lanes,  and  for  the 
building  of  bridges,  piers,  abutments,  sewers  and  other  works,  and 
for  ascertaining  in  one  proceeding  all  the  damages  suffered  by  all 
abutting  owners  affected  by  the  particular  improvement,  and  assessing 
upon  all  properties  benefited  the  amounts  of  the  benefit  as  a  fund  out 
of  which  to  pay  the  damages. 

If  the  citizen  desires  to  proceed  on  his  own  account  and  for  the 
ascei-tainment  of  his  own  damages  alone,  he  will  proceed  under  the 
act  of  May  24,  1878,  which  is  especially  adapted  to  his  case,  whereas 
if  he  wishes  to  embrace  in  his  proceeding  all  the  cases  affected  by  the 
particular  improvement,  he  will  proceed  under  the  act  of  May  16, 1891, 
P.  L.  75. 

The  enactment  of  the  act  of  June  24,  1895,  P.  L.  248,  as  a  supple- 
ment to  the  act  of  May  16,  1891,  giving  viewers  mileage  at  the  rate  of 
ten  cents  per  mile  in  addition  to  the  pay  of  one  dollar  and  fifty  cents 
per  day  provided  by  the  act  of  May  24, 1878,  shows  that  the  legislature 
did  not  regard  the  act  of  May  24, 1878,  as  repealed  by  the  act  of  May  16, 
1891.    Seaman  r.  Washington  Borongh,  467. 

4.  Streets — Boroughs — Change  of  grade — Acts  of  March  24, 1878,  and 
May  16,  1891.  The  act  of  March  24,  1878,  P.  L.  129,  in  so  far  as  it 
relates  to  the  assessment  of  damages  for  change  of  grade  in  a  borough, 
is  not  repealed  by  the  act  of  May  16,  1891,  P.  L.  76. 

Where  a  petition  for  the  appointment  of  viewers  to  assess  damages 
for  injuries  caused  by  change  of  grade  of  a  street  in  a  borough  avers 
that  the  borough  authorities  failed  to  agree  with  the  petitioner  as  to 
damages,  the  court  will  not  set  aside  the  viewers*  report  on  an  affida- 
vit by  the  burgess  that  he  had  forgotten  to  give  the  notice  of  the 
meeting  of  viewers  to  the  clerk  of  council,  or  to  the  borough  solicitor, 
and  that  the  borough  was  not  represented  before  the  viewers.  In  such 
a  case  the  Supreme  Court  cannot  consider  the  affidavit  of  the  burgess. 
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and  if  it  could,  the  ground  alleged  for  setting  aside  the  report  is  not 
sufficient    Bowers  t.  Braddock  Boroaghy  506-005. 

5.  Streets — Change  qf  grade  —  Shade  trees — Damages.  Where,  in 
effecting  a  change  of  gi*ade  of  street  in  a  borough,  it  has  been  neces- 
sary to  remove  shade  trees  and  a  porch,  the  jury  cannot  allow  any  sum 
distinctly  as  damages  either  for  the  trees  or  porch,  but  in  estimating 
the  diffet'ence  in  market  value  of  the  whole  property  before  the  im- 
provement and  after  it,  they  may  take  into  account  the  condition  of 
the  property  as  it  was  with  the  trees  and  porch,  and  as  it  was  without 
them,  and  then  determine  whether  the  market  value  of  the  whole 
property  had  been  affected  by  the  improvements.  Seamaa  r*  Wash- 
ington Borough,  467. 

RULES  OF  COURT. 

1.  Equity  practice-- Delay  in  taking  testimony — Amendment  cf  bilL 
Hoofstitler  t.  Hostetter,  575. 

SALE. 

1.  Sheriff^s  interpleader — Change  of  possession — Evidence.  The  Su- 
preme Court  will  not  reverse  a  judgment  in  favor  of  an  execution 
creditor  in  a  sheriff*s  interpleader,  where  it  appears  that  the  property 
in  dispute  was  the  furniture  and  fittings  of  a  restaurant;  that  the  de- 
fendant in  the  execution,  being  indebted  to  the  claimant,  executed  to 
him  a  bill  of  sale  of  the  goods  before  a  justice  of  the  peace;  that  the 
claimant  then  took  a  lease  from  the  landlord  of  the  restaurant  prem- 
ises in  his  own  name,  and  rented  the  furniture  and  fixtures  to  the 
defendant  in  the  execution;  and  that  the  sign  of  the  defendant  in  the 
execution  remained  over  the  front  entrance  after  the  sale  without 
change.    Krepps  r.  Millery  393. 

SCHOOL  LAW. 

1.  Appeals — Certiorari — Review.  No  right  of  appeal  is  given  in  pro- 
ceedings for  the  adjustment  of  indebtedness  between  two  school  dis- 
tricts, one  of  which  has  been  formed  from  the  other.  Certiorari  brings 
up  for  review  nothing  but  the  regularity  of  the  proceedings  in  the 
court  below.    Appeal  of  School  Dlstriety  81. 

SERVICE  OP  PROCESS,  see  Practice,  C.  P. 

SET-OFF. 

1.  Assignm£nt  cf  claim.  An  assignment  of  a  claim  which  the  as- 
signee intends  to  use  as  a  set-off,  if  made  with  the  express  agreement 
that  the  claim  should  be  reassigned  if  the  set-off  is  not  allowed,  is  not 
a  sufficient  transfer  of  ownership  to  enable  the  assignee  to  use  the 
claim  as  a  set-off.    Gump  t.  Ooodwin,  276. 

SIDEWALKS. 

1.  Municipal  liability  for  supervision  of  streets  and  change  of 
grade.    Frazier  t.  Boroaghy  407. 
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STATUTE  OP  LIMITATIONS. 

1.  Acknowledgment  qf  indebtedness — PronUse  to  pay.  An  acknowl- 
edgment and  promise  to  pay  a  debt  sufficient  to  toll  the  bar  of  the 
statute  of  limitations,  must  contain  a  clear  and  unequivocal  acknowl- 
edgment of  the  debt,  a  specification  of  the  amount  of  it,  or  a  reference 
to  something  by  which  the  amount  can  be  definitely  and  certainly 
ascertained,  and  an  express  or  implied  promise  to  pay  it. 

In  an  action  to  recover  a  debt  alleged  to  have  been  barred  by  the 
statute  of  limitations,  the  plaintiff  produced  a  witness  who  testified 
as  follows:  **K  (the  debtor)  and  I  were  sitting  on  some  lumber,  and 
W  (the  creditor)  came  down  and  asked  N  about  his  books,  he  asked 
N  about  the  settlement  of  his  books.  N  said:  *  Mr.  W,  that  ought  to 
have  been  settled  long  ago,  and  you  shall  have  your  money  inside  of 
ten  days;*  before  this,  though,  W  said  to  him  that  the  limitation  was 
about  to  cut  him  out.  N  replied  to  him,  *  Mr.  W,  I  wouldn't  allow 
that  limitation  to  cut  you  out  if  it  was  now,  if  it  was  six  years  noW.' 
He  said  that  he  would  have  F  look  after  the  books.'*  Held,  that  the 
evidence  was  too  vague  and  uncertain  justly  to  be  regarded  as  an 
identification  of  the  debt,  or  such  a  i*eference  as  the  law  required  as  a 
subsUtute  for  it    Ward  T.  Jack,  416. 

2.  Application  of  payments — Accounts.  In  an  action  to  recover  the 
balance  upon  a  general  account,  it  is  competent  for  the  plaintiffs  to 
show  that  certain  payments  had  been  appropriated  to  the  earlier  items 
of  the  account    Maloney  t.  Bartletty  284. 

3.  Decedents  estates — Claim  for  services.  The  statute  of  limitations 
does  not  begin  to  run  against  a  claim  for  services  rendered  to  a  dece- 
dent until  his  death,  where  the  contract  was  that  they  should  not  be 
paid  for  until  his  deatii.    Kavss  r.  Bohner^  481« 

STATUTEa 

1.  Expository  statutes — Constitutional  law — Conflict  between  the  leyis- 
laHite  and  judicial  branches  of  the  government.  Act  of  Feb.  2,  1854, 
P.  L.  44,  and  April  18, 1867,  P.  L.  1209.  Receiver  of  taxes  for  the  city  of 
Phila.  Public  Officers.  Elections.  Municipalities.  Com.  T.  War- 
wick, 140. 

2.  Repeal^Bepugnancy.  The  act  of  May  24,  1878,  P.  L.  129,  having 
reference  to  the  appointment  of  viewers  to  assess  damages  for  change 
of  grade  is  not  repealed  by  act  of  May  16,  1891,  P.  L.  75.  Seaman  T. 
Washingtoii  Borongh,  467. 

3.  Boad  law— Repeal  qf  statuU.  Act  of  March  24,  1878,  P.  L.  129, 
in  so  far  as  it  relates  to  the  assessment  of  damages  for  change  of 
grade  in  a  borough  is  not  repealed  by  act  of  May  16, 1891,  P.  L.  75. 
Bowers  r.  Braddoek  Borongh,  596-606. 

STOCKS,  see  Corporations. 

STREETS,  see  Highways. 

TAXATION. 

1.  Cla$s{fieation'^^unicipaUties — License  or  business  tax.     Under 
clause  4,  section  3,  article  5,  of  the  act  of  May  23,  1889,  P.  L.  287,  giv- 
VOL.  CLXXII — 45 
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log  to  the  oonncilg  of  cities  of  the  third  class  power  to  leiry  and  col- 
lect for  general  revenue  purposes  a  license  tax  not  exceeding  one 
hundred  dollars  upon  merchants  and  others,  councils  may  in  the 
exercise  of  their  discretion  classify  merchants  or  others  according  to 
the  amount  of  their  gross  sales,  and  graduate  the  tax  according  to 
such  sales. 

A  license  tax  empowered  to  be  levied  and  collected  bj  virtue  of  the 
act  of  May  23,  1889,  P.  L.  287,  is  a  tax  in  a  general  sense,  and  is  not 
levied  under  the  police  power  of  the  city.  WlUiamsport  T«  W6Uier» 
178. 

2.  Exemption-^BuHal  places^ ConHUution,  art.  IX,  see.  1.  The 
exemption  from  taxation  authorized  by  art.  IX.  sec.  1  of  the  consti' 
tution,  does  not  extend  to  a  municipal  assessment  for  paving  a  street, 
against  **  places  of  burial  not  used  or  held  for  private  or  corporate 
profit.''  Broad  St.  M.  £.  Church's  App.,  165  Pa.  475,  followed.  Hew 
Castle  City  t.  Jackson,  86. 

3,  Land  law— Tax  sale— Warrants— MUtake — Boundariet— Evi- 
dence—-QueBtion  far  Jury.    Wilson  T.  Marrint  30. 

TENANTS  IN  COMMON. 

1.  Lictbility  to  account — Action— AemmpHt  Assumpsit  can  only 
be  maintained  by  one  cotenant  against  another  on  an  express  promise 
to  pay  rent,  or  to  account  In  the  absence  of  an  express  promise  of 
a  liquidated  sum,  all  a  cotenant  is  obliged  to  account  for  is  a  share  of 
the  profits.    Oil  A  Oas  Co.  t.  Transit  Co.,  421. 

2.  Practice^  C,  P. — Parties — Action.  Four  tenants  in  common 
Joined  in  a  mortgage  for  the  benefit  of  one  of  their  number,  upon  his 
promise  to  protect  them  from  loss. 

The  mortgaged  premises  were  afterwards  sold  for  the  debt,  uid  the 
then  cotenants  joined  in  an  action  to  recover  for  their  loss. 

Heldj  that  the  joinder  was  proper  if  the  promise  was  made  to  them 
as  cotenants.    Steele  t.  MeOiU,  100. 

TIMBER  LANDS. 

1.  Mortgage— TYust  and  trustee — Application  of  payment  Bank  T. 
Perrin,  15. 

2.  Trespass  for  cutting  timber— Declarations — Evidence.  In  an  action 
of  trespass  for  cutting  timber,  while  any  act  or  declaration  of  the 
plaintiffs  opposed  to  and  tending  to  discredit  their  contention  on  the 
trial  is  admissible  and  calculated  to  weaken  their  claim  concerning 
the  true  location  of  their  land,  it  cannot  operate  as  a  bar  to  their  right 
to  compensation  for  the  timber  cut  by  the  defendants  on  plaintiffs' 
land  unless  the  defendants  in  cutting  it  were  misled  or  influenced  by 
such  act  or  declaration.    Eifert  T.  Lytle^  356. 

3.  Trespass  for  cutting  timber — Evidence — Charge  of  cowrt— Bound- 
aries. In  an  action  of  trespass  for  cutting  timber  where  the  defend- 
ants request  the  court  to  charge  that  as  the  line  claimed  by  the 
plaintiffs  gave  them  more  land  than  their  deed  called  for,  and  the 
defendants  less  land  than  their  deed  called  for,  this  circumstance 
should  have  great  weight  in  sustaining  the  latter's  contention  that  the 


Digitized  by  VjOOQIC 


INDEX.  707 

TIMBER  LANDS— continued. 

line  claimed  bj  defendants  was  the  true  line  between  the  parties,  it  is 
proper  for  the  court  to  decline  to  say  that  great  weight  should  be 
giyen  to  such  a  circumstance,  and  to  instruct  the  jury  that  it  should 
be  accurately  weighed  in  favor  of  the  line  claimed  by  the  defendants, 
and  that  it  is  for  the  jury  to  determine  what  weight  should  be  afforded 
to  it  in  connection  with  the  other  circumstances  in  the  case.  Elfert 
T.  LyUe,  856. 

TRESPASS. 

1.  Timber  land — Cutting  timber — Evidence — Charge  qf  the  court— 
BouMarieB,    Elfert  T*  Lytle^  356. 

2.  W<UeT% — Pollution  of  waters — Coniinving  trettpass— Joint  tort 
/easors — Evidence,    In  an  action  of  trespass  against  two  defendants  to 

recover  damages  for  the  pollution  of  a  stream,  it  is  proper  to  admit 
evidence  that  defendants  were  the  owners  and  operators  of  a  distil- 
lery, and  that  they  negligently  permitted  noxious  refuse  to  enter  the 
stream  which  flowed  through  plaintifiTs  land.  In  such  a  case  either 
defendant  may  offer  evidence  in  rebuttal,  tending  to  show  that  it  was 
not  the  joint  action  of  both. 

While  as  to  distinct  acts  of  trespass  such  as  cutting  down  trees,  or 
tearing  down  fences,  evidence  of  a  partnership  is  not  admissible  to 
charge  two  or  more  defendants  jointly;  such  evidence  is  admissible 
where  the  injury  is  caused  by  the  continuous  operation  of  a  manu- 
facturing establishment  in  polluti  ng  a  stream.  Hileman  t*  DistflHiig 
Co.,  323. 

TRIAL,  see  Practice,  C.  P. 

TROVER  AND  CONVERSION,  see  Actions. 

TRUST  AND  TRUSTEE. 

1.  IHecretUm  in  trustee^  where  tlie  trust  continued  during  the  minor- 
ity of  the  grandchildren  after  which  It  might  be  terminated  by  tiie 
trustee  If  she  deemed  It  safe  and  proper  for  them.  Mackrell  v. 
Walker,  154. 

2.  8pendthr\ft  trust — Will — Attachment  execution.  Testator  gave 
the  west  end  of  his  farm  to  A.  and  her  four  children,  S.  being  the 
oldest  He  further  provided  as  follows:  **I  direct  my  executor  to 
make  sale  of  the  coal  of  the  west  end,  when  the  said  S.  arrives  at  the 
age  of  twenty-one  years;  and  the  proceeds  to  be  under  the  control  of 
my  executor,  and  to  go  to  the  use  of  the  said  A.  and  her  four  named 
children,  when  necessity  requires,  share  and  share  alike."  Held^  that 
the  will  did  nof  create  a  spendthrift  trust  In  favor  of  the  children. 
Sneltier  t.  Goslee,  208. 

TURNPIKE  COMPANIES. 

1.  Eminent  domain—Watere— Title  to  spring  within  limits  qf  right  of 
way.  The  title  to  the  water  of  a  spring  within  the  right  of  way  of  a 
turnpike  company  is  in  the  owner  of  the  fee,  who  has  the  right  to  use 
the  whole  of  the  water,  to  conduct  it  by  pipe  wherever  he  desires,  to 
consume  It,  to  sell  It,  or  to  waste  It 
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The  turnpike  oompany  has  no  etaemeDt  in  the  gpring.  It  has  a 
light  of  way  for  public  trayel  over  the  land  upon  which  the  waters  of 
the  spring  descend,  and  for  the  purpose  of  preserving  its  roadbed  in  a 
condition  suitable  for  travel  it  may  drain  the  water  off;  but  the  right 
is  one  of  drainage  of  the  roadbed  only,  and  does  not  involve  the  right 
to  appropriate,  or  take  exclusive  possession  of  the  spring  itself,  or  to 
exclude  the  owner  therefrom.    Plank  Road  T.  Bradeii>  460. 

VENDOR  AND  VENDEE. 

1.  Articles  <jf  agreement — Recording  articles-^Notice,  Where  a  pur- 
chaser of  coal  from  an  equitable  owner  by  articles  of  agreement  places 
the  articles  on  record,  the  fact  that  the  vendor  subsequently  takes  a 
deed  from  the  legal  owner  will  not  affect  the  rights  of  the  vendee 
under  the  articles,  and  any  one  claiming  under  the  deed  will  be  affected 
with  notice  of  all  that  the  articles  contain.    Lalay  t«  Banies»  331. 

2.  Contract — Beal  estate — Trust — Posses^on,^  Plaintiff  acquired  the 
legal  and  equitable  title  to  land  of  which  defendant  was  in  possession. 
When  the  sheriff  was  about  to  serve  a  writ  to  put  plaintiff  In  posses- 
sion, plaintiff  and  defendant  entered  into  an  agreement  in  wridngby 
which  plaintiff  gave  to  defendant  an  option  to  buy  the  land  for  a  cer- 
tain amount,  in  which  defendant  agreed  that  if  he  did  not  pay  the 
price  named  before  the  day  fixed,  he  would  move  out,  and  to  that  end 
would  authorize  the  sheriff  to  deliver  possession  to  plaintiff.  Defend- 
ant did  not  pay  the  amount  within  the  stipulated  time,  and  the  sheriff 
executed  the  writ,  and  delivered  possession  to  plaintiff.  Immediately 
afterward  plaintiff  permitted  defendant  to  move  his  goods  back  upon 
the  premises  and  resume  possession.  Defendant  offered  in  evidence 
cei*tain  declarations  of  plaintiff  that  all  he  wanted  out  of  the  land  was  his 
money  and  interest.  Plaintiff,  however,  testified  that  when  he  bought 
the  equitable  title  he  gave  express  notice  tliat  he  was  buying  for  himself, 
and  that  he  allowed  defendant  to  resume  possession  because  defend- 
ant had  no  other  place  to  go  during  the  winter,  and  that  he  was  only 
allowed  to  resume  possession  on  an  agreement  that  he  would  go  out 
at  the  end  of  the  winter,  or  that,  if  he  remained,  he  would  pay  rent 
to  be  fixed  at  that  time.  Held^  that  the  evidence  was  insufficient  to 
justify  a  chancellor  in  decreeing  an  equitable  title  in  defendant.  Ber* 
wind  T.  Wllllamsy  1. 

3.  Deed^Description — Location  of  land— Parol  evidence—QuesUon 
for  jury.  In  an  action  of  ejectment  it  appeared  that  R.  was  the  owner 
of  two  adjoining  tracts  of  land,  one  containing  128  acres,  and  the  other 
containing  130  acres.  By  articles  of  agreement  he  sold  to  L.  the  tract 
of  128  acres,  describing  its  boundaries  by  the  nalies  of  the  adjoining 
owners.  Immediately  after  this  description  the  agreement  continued 
as  follows:  '*  The  coal  right  in  the  northern  hill,  as  far  as  to  t^e  cen- 
tre, between  the  southern  and  northern  boundary,  vests  in  the  pur- 
chaser, and  he  has  the  right  to  dig  the  coal  as  his  property,  and  to 
make  a  road  to  the  coal  bank  over  the  shortest  and  most  passable 
route.  R.  has  likewise  the  right  of  access  to  the  coal  over  the  short- 
est and  most  passable  route  that  will  cause  the  least  damage,  on  the 
southern  side,  and  if  necessary  to  prospect  for  coal,  and  to  open  a 
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coal  mine  on  the  said  purohaser's,  L.'g  property,  bat  lie  is  not  allowed 
to  take  out  coal  oyer  the  middle."  The  evidence  of  the  scrivener  who 
wrote  the  articles  was  in  effect  that  the  **  northern  hill "  was  in  the 
northern  half  of  the  186  acres  tract,  and  that  by  instructions  of  both 
parties  he  was  directed  to  write  the  agreement  so  as  to  include  the 
coal  under  the  northern  half  of  the  136  acres  tract.  Held,  that  the 
agreement  was  not  so  vague  and  uncertain  that  it  could  not  be  inter- 
preted, and  that  the  question  of  the  location  of  the  coal  was  for  the 
jury  on  all  the  evidence.    Lalay  T.  BameS)  331. 

4.  Deed— Execution  by  several  parties— CanditUm  of  signing — DelliS' 
ery.    Donnelly  t.  Baffertyy  587. 

WAGES. 

1.  Attachment  execution— Act  of  May  23,  1887.  A  creditor  sent  a 
claim  against  his  debtor  to  West  Virginia  and  made  the  collection  out 
of  the  wages  of  labor  due  the  latter  from  a  railroad  company.  The 
debtor  brought  suit  against  the  creditor  in  Pennsylvania,  and  under 
the  act  of  May  23,  1887,  P.  L.  164,  recovered  a  judgment  against  the 
creditor  for  the  amount  of  the  wages  collected  in  West  Virginia.  The 
creditor  then  transferred  to  his  wife  a  judgment  note  which  he  held 
against  the  debtor.  The  creditor's  wife  entered  judgment  on  the  note 
in  this  state,  and  issued  an  attachment  execution  for  tlie  purpose  of 
appropriating  the  judgment  which  was  recovered  against  her  husband. 
Ueld,  that  the  protection  afforded  to  the  laborei*  by  the  act  could  not 
be  taken  from  him  in  this  manner,  and  that  the  attachment  should  be 
quashed.    Steel  t.  MeKerrihAn,  280. 

WATER  COMPANIES. 

1.  Public  use — Eminent  domain — Vlsltorial  powers.  Tlie  furnish- 
ing of  water  to  the  public  is  like  the  furnishing  of  light  and  heat,  a 
**  public  use."  To  enable  it  to  discharge  its  duties  to  the  public  a 
water  company  is  clothed  with  the  right  of  eminent  domain,  and  to 
secure  to  the  public  faithful  service,  it  is  subject  to  the  visitorial 
powers  of  the  state.  The  oommonwealtli  may  join  with  a  water 
company  in  a  bill  to  restrain  an  upper  riparian  owner  from  polluting 
the  stream  which  is  the  water  company's  source  of  supply  to  a  large 
community,  and  it  is  error  to  dismiss  the  bill  without  considering  the 
questions  raised  on  her  behalf.  The  mere  fact  that  a  lower  riparian 
owner  is  a  corporation,  does  not  affect  the  rule  established  by  Sander- 
son V.  Coal  Co.,  113  Pa.  126,  but  when  the  corporation  is  bound  to 
serve  the  public,  the  status  and  the  interest  must  be  considered. 

'     Com.  T.  Bassell}  506. 

2.  Supply  qf  impure  water — Water  rents — Equity — Injunction — Act 
of  April  29,  1874,  sec.  34.  A  water  company  incorporated  under  the 
act  of  April  29,  1874,  P.  L.  93,  will  be  enjoined  from  collecting  water 
rents  where  the  company  has  supplied  water  utterly  unfit  for  domes- 
tic use  or  for  steam  purposes. 

It  is  inequitable  that  a  corporation  chartered  to  serve  a  public  use, 
and  actually  undertaking  to  serve  the  public  with  one  of  the  necessa- 
ries of  life,  should  be  allowed  to  collect  the  price  of  a  supply  of  good 
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water  from  those  to  whom  it  delivers  an  article  that  cannot  be  used, 
or  be  made  fit  for  use  by  any  process  within  their  knowledge  or  reach. 
A  water  company  is  not  bound  to  provide  water  that  is  chemically 
pure,  but  water  that  is  ordinai-ily  and  reasonably  pure.  After  having 
secured  a  proper  source  of  supply,  the  company  is  bound  to  exercise 
diligence  in  the  effort  to  preserve  the  water  from  pollution  and  to 
deliver  it  to  the  public  iu  no  worse  condition  than  that  in  which  it  is 
taken  from  the  source  of  supply. 

Where  the  Boni*ce  of  supply  of  a  water  company  is  polluted  by 
upper  riparian  owners  pouring  salt  water  from  oil  wells  into  the 
stream,  rendering  the  water  unfit  for  domestic  use  or  steam  purposes, 
the  court  can  decree  that  the  company  shall  not  collect  water  rents, 
but  it  cannot,  if  the  upper  owners  have  a  right  to  pollute  the  stream, 
decree  that  the  company  must  obtain  its  supply  from  some  other  des- 
ignated point.  In  such  a  case  the  discretion  lies  with  the  company 
to  elect  whether  it  will  go  out  of  business,  or  seek  some  new  and 
independent  source  of  supply.    Brymer  t*  Batler  Water  €o»»  480. 

WATERS. 

1.  Turnpike  companies— Title  to  spring  within  limits  qf  right  qf  toay 
—Eminent  domain.    Plaak  Road  Co.  t.  Bradeii>  400. 

WAYS. 

1.  Uninclosed  woodland —Preserlption^Continuity  cf  user.  Prior 
to  the  act  of  April  25,  1850,  sec.  21,  P.  L.  572,  which  declared  that  no 
prescriptive  right  to  a  road  through  uninclosed  woodland  should 
thereafter  be  acquired,  a  person  could  acquire  by  continuous  use  for 
twenty-one  years  a  right  to  a  way  through  uninclosed  woodland,  and 
mere  immaterial  changes  in  the  roadbed  caused  by  washing  of  rains, 
and  time,  did  not  interrupt  the  continuity  of  the  use,  if  the  road  sub- 
stantially remained  the  same  road. 

Since  the  act  of  April  25,  1850,  declaring  that  no  prescriptive  right 
to  a  road  through  uninclosed  woodland  should  thereafter  be  acquired, 
a  right  by  continuous  use  for  twenty-one  years  of  a  way  over  arable 
laud  does  not  draw  with  it  a  right  of  way  over  the  uninclosed  wood- 
land belonging  to  the  owner  of  the  arable  land  and  adjoining  such 
land.    Karti  t.  Hoke,  165. 

WILL. 

1.  VecedenVs  estate — Family  agreement.  Where  a  testator  directs 
that  after  the  death  of  his  widow  his  real  estate  shall  be  sold  and  the 
proceeds  divided  among  his  children  **  then  living,*'  the  children  who 
may  be  living  at  any  particular  time  after  the  death  of  the  testator, 
and  during  the  life  of  the  widow,  may  enter  into  a  valid  agreement 
with  each  other  that  the  shares  of  said  children  shall  be  regarded  as 
vesting  at  the  date  of  the  death  of  testator  divested  of  the  survivor- 
ship clause  contained  in  the  will;  and  this  may  be  done  notwithstand- 
ing  the  fact  that  a  child  of  testator  has  died  between  the  date  of  the 
death  of  the  testator  and  the  date  of  the  agreement,  leavii^  to  sur- 
vive him  a  widow  and  child.    Balston's  Est*^  104. 
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WILL — continued, 

2.  Trwt  and  trustees^ DiscretUm  in  tru$Ue.  Testator  devised  his 
real  estate  to  a  trustee  in  trust  for  liis  three  grandchildren,  naming 
them,  *^  and  the  surviTors  of  them  and  their  lawful  issue,  but  subject 
to  the  control  of  said  trustee,  and  not  subject  to  the  control,  con- 
tracts or  liabilities  of  said  grandchildren,  or  any  of  them;  the  said 
trustee  to  hold  said  property  and  receive  and  hold  the  rents,  issues 
and  profits  thereof,  and  to  use  the  said  income  and  profits  in  her  dis- 
cretion for  the  maintenance,  education  and  benefit  of  my  said  three 
grandchildren,  and  for  the  improvement  of  their  said  trust  estates  as 
in  her  judgment  and  discretion  shall  be  right  and  proper,  with  power 
to  aid  any  one  or  all  of  them  by  paying  to  them,  or  any  of  them,  such 
sums  of  money  as  she  shall  think  proper  after  they  or  either  of  them 
shall  arrive  at  legal  age,  or  the  said  trustee  may  otherwise  use  or 
apply  the  said  trust  estate  for  their  benefit  in  case  she  shall  be  of 
opinion  that  the  same  will  be  safe  and  proper;  but  she,  the  said 
trustee,  may  retain  control  of  the  whole  income  for  the  time  being, 
or  whenever  in  her  judgment  the  interest  of  such  devisees  would  be 
promoted  by  so  doing.'*  Held,  that  the  trust  continued  during  the 
minority  of  the  grandchildren,  after  which  it  might  be  terminated  by 
the  trustee  if  she  believed  it  to  be  safe  and  proper  for  them.  Mftck- 
rell  T.  Walker,  154. 

WORDS  AND  PHRASES. 

1.  License  or  buaineBs  tax,    WilUamsporC  T.  Wenner,  173. 

2.  Stare  decisis.  Adjudicated  cases  as  precedents.  Toders  T« 
Townshlpy  447. 
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